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Amendment: C20-2011-008 l

Description:

Amend Title 2 and Title 25 of the City Code relating to Special Exceptions and Fee
Waivers for certain code violations.

Background:

As aresult of anonymous complaints triggering enforcement action by the Code
Compliance Department on several residential properties in the south Austin
neighborhood known as Fairview last year, this amendment has been proposed to
assist the affected property owners with an alternative process to bring their non-
complying buildings into compliance. The proposed ordinance (See Attachment “A”)
would recognize that conditions non-compliant with building permit and land use
codes may exist on certain residential properties and that many long-term property
owners may not be aware of these conditions. This amendment would apply to
property located with the full or limited purpose annexation areas within the City of
Austin and not to property located within its extraterritorial jurisdiction (ETJ) area.

As a means to address compliance and life safety issues and equitability, the
amendment would allow an expansion of the City’s amnesty program by authorizing
the Board of Adjustment to grant a special exception in limited circumstances, as
authorized by State law. Under the current ordinance, amnesty through an exemption
from compliance provision is limited only to uses within structures that were in
existence prior to March 1, 1986 (the date when the previous cumulative Zoning
Ordinance expired) and not subject to an enforcement action on January 1, 1988 (see

Attachment “B™).

This amendment would provide a new special exception provision that would only
apply to an existing residential structure or a portion of an existing structure that
violates a zoning setback, and only to a residential use that is permitted in an Family
Residence (SF-3) zoning district (examples may include: a detached single family
residence, a duplex residence or a two-family residential use). The special exception
may be granted after the Building Official performs an inspection and determines that
the violation does not pose a hazard to life, health or public safety.

In addition, the Board of Adjustment may grant a special exception after a noticed
public hearing is held and after they make certain findings which may include the
following: 1) the non-compliance/violation has existed for at least 25 years or at least
15 years, if the application for the special exception is submitted within two years
from the effective date of the ordinance; 2) the use is a permitted use or a (legal) non-
conforming use; 3) the structure does not share a lot with more than one other
residential structure; and 4) the granting of the special exception would not alter the
character of the area, impair the use of an adjacent property developed in accordance



¢

with the City Code or grant a special privilege that is inconsistent with other properties
in the area in which the property is located. 9"

The proposed ordinance allows for a fee waiver or refund of the Board of Adjustment
application fee and a refund for certain building related permit and inspection fees for
the existing structures under certain circumstances for a period within two years from
the effective date of the ordinance.

Departmental Comments:

Compliance with this proposed ordinance is not mandatory and would allow a property
owner another option under the City Code to bring a structure into compliance with the
City’s zoning regulations. This amendment would not cure all non-complying situations,
such as a building encroaching illegally into a public utility easement or allow un-
permitted structures to be maintained in a 100 year flood plain. Other processes exist to
address these encroachments and are not proposed to be chan ged with this amendment.
There would be no impact on housing affordability (See Attachment “C.”)

Staff Recommendation:

Staff recommends approval of the proposed code amendment.

Planning Commission Action:

March 15, 2011: The Codes and Ordinances Committee of the Planning Commission
forwarded this amendment on to the full Planning Commission with a recommendation
for approval (5-0).

April 12, 2011:

City Council Date and Action:

Ordinance Number:

City Staff: Robert Heil Phone: 974-2330 email: robert.heil@ci.austin.&x.us
Greg Guernsey 974-2387 greg. guernsey(@ci.austin.tx. us
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Fee Waivers & Special Exceptions Discussion Draft

ORDINANCE NO.
AN ORDINANCE RELATING TO SPECIAL EXCEPTIONS AND FEE
WAIVERS FOR CITY CODE VIOLATIONS; AMENDING CITY CODE
SECTIONS 2-1-111, 25-1-211, 25-1-212, 25-1-214, 25-1-215, 25-1-216, 25-1-217,
AND 25-1-218; AND ADDING NEW SECTIONS 25-1-366 AND 25-2-476.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The city council finds that:

(A) Certain technical code and zoning v1blat10ns Jex'e,n residential properties
throughout the City of Austin. In some casesﬁthese V’l@l”a ions have existed
compatibly with the surrounding nelghborhoods for 25 or m@re years with no

known adverse impacts to public health, safety, o;bgelfare

&

(B) In such cases, the City’s existing amnesty programgas codified in Section 25-1-
365 of the Land Development Code, 1§*rov1des a mechar ifém for excusing full
compliance with city regulatlons for cemln minor jyiolations existing on or
before adoption of the current zomng code on March 1, 1986.

““‘.ﬁ L ..='-,= \* iy

(C) To ad ess setback: vm]atlons at mept all ?equlrements for administrative
amﬁ‘ésw except for 'mf_,-_iﬂ;986 cutoff dafehvthe Board of Adjustment could be
authorized, fo, grant @ spg%xal exception™ in limited circumstances. A special

as, authorlzed under._state Jaw, may be granted without a hardship

exception,
finding rey:t%“h for a tradltlonafize g variance.

(D) Togeth_ with the‘“~ Gl ’s sting amnesty program, authonzmg special
10 gtees for landowners seeking to address minor zoning
liow enforcement staff to focus on more significant

PART 2. Subsection (P') of City Code Section 2-1-111 (Board of Adjustment) is
amended to read:

(F) The board shall:

(1) hear and decide a request for a variance from the requirements of Chapter
25-2 (Zoning), except as otherwise provided by the Code;

(2)  hear and decide an appeal of an administrative action under Chapter 25-2
(Zoning);

COA Law Department
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Fee Waivers & Special Exceptions Discussion Draft

(3)  hear and decide a request for a variance from the requirements of airport
zoning regulations under Section 241.034, Local Government Code;

[and]
(4) hear and decide a request for a special exception under Chapter 25-2
(Zoning); and

B)¢4] perform other duties prescribed by ordinance or state law.

PART 3. City Code Chapter 25-2 (Zoning), A ticle 2 (Appeals, Variances, Special
Exceptions, and Adjustments) is amended to aniend” the titf}t% of g%j;vision 2 (Variances)

and to amend Sections 25-1-211 (Application for a Variance); 12;5—1—212 (Report), 25-1-
214 (Public Hearing and Notice), 25-1-215 (A tion on Application), 25-1-216 (Effective
Date of Variance), 25-1-217 (Expiration of Vé‘zg;‘_ia\nce),/:.gpaw 25—1;—318 (Restrictions on
Similar Applications) to read as follows: iﬁ%\

fF

§25-1-211 APPLICATION FOR A VARIANCE OR SP%%éme%ﬁXCEPTION.

g

(A) A person may file an applicatiog;\for a varjance or a spécial exception with:

(1) the building ofﬁc%ﬁigj;for %ﬁ;ﬁariaﬁfce .oi& .s_pwe_c[’ial exception granted by the
f;f?%%oard of Adjuﬁé‘&n%{lt; or gﬁi
i q}j ; S v ’m‘!:ﬂ
(2) tﬁé‘j%tesponsibg director for a‘yatiance granted by the Land Use
Comimjigsion or the council.

' . e BECE G k Sy '«’,99
(B)  An applicagién'magsinclude a%q&@’g‘?t‘ for:
e e

S,
A7 i A7 . : :
(1) variances or Speeial exeeptions from regulations applicable to the same
& T, 2P
site; or o
(2)  simlag varianced or special exceptions on two or more adjacent parcels
with'sunitaeharacteristics. :

(C) The building official or responsible director may require that the applicant
provide information that the building official or responsible director determines is

necessary to evaluate the variance or special exception request.

§ 25-1-212 REPORT.

(A) For an application for a variance or special exception requiring consideration by
the Board of Adjustment, the building official shall prepare and file a report with the
board not later than the 11th day before the public hearing.
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Fee Waivers & Special Exceptions Discussion Draft

(B)  For an application for a variance requiring consideration by the Land Use
Commussion, the responsible director shall prepare and file a report with the Land Use
Commission not later than the 11th day before the public hearing.

(C)  The building official shall make a report described in this section available to
the public when the report is filed with the Board of Adjustment or Land Use

Commuission.

(D) This subsection applies to an application for a zoning variance or special
exception for property zoned as a family residence (SF 3) or more restrictive district.

(1) The building official shall waﬁfé ‘the ap@é%éﬁ% fee if the official
determines that the variance or special exc%a_ n 1s supported by the
notice owners of 80 percent or mgre of the property located within 300
feet of the property for which the vamanuens sougfit

.-L

(2) An applicant who seeks a fee waiver, must b 5.. i

(a) obtain the signature of each notice O\%E who supports the variance
or_special CXCCDthIl on a form prov1ded by the building official;

and

(b) submit the completed form to The bulldgmg official.

§ 25-1-214 PUBLIC HEARING AND NOTICI*

(A) The Boal:d of Adjusﬁ,:h "’tﬁor Land Use Con{rmssmn as applicable, shall hold a

public hearing on an application for a ‘variance or special exception not later than the 45th
day after the date the app”'%atlon is flléféﬁ,,, w4

(B) The buildlng ofﬁcm.l or respangble director, as applicable, shall give notice
under Section 251 132(A) (}‘\Tbﬁc mf-,Of Public Hearing) of a public hearing on an
application for agyariance or SD%M?&XCCDUDH and, for a variance or special exception
heard by the Boar %"f;ﬁ.djustmeﬂ,,t by posting one or more signs.

§ 25-1-215 ACTION ON'AN APPLICATION.

(A)  Except as otherwise provided in this chapter, the Board of Adjustment or the

Land Use Commission shall act on an application for a variance or special exception not
later than the next meeting after the public hearing is closed.

(B)  The Board of Adjustment or the Land Use Commission may:
(1) approve an application for a variance;

(2)  approve an application for a variance with modifications; or

COA Law Department
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Fee Waivers & Special Exceptions Discussion Draft

(3  deny an application for a variance.

(C)  The Board of Adjustment or the Land Use Commission may require that a
variance be:

(1} revocable;
(2) effective for a specified time period; or
(3) subject to one or more conditions.

(D) _The Board of Adjustment may act on a rgﬁuest
manner provided for variances under Subsectlons /(B) and ((ﬁ% h
R
§ 25-1-216 EFFECTIVE DATE OF VARIANGE OR SPECFAR.EXCEPTION.

4

F A
(A)  Except as provided in Subsection (B), a decmon on a ggnance or_special
exception is effective immediately, f ;

(B) If a variance or special exception is appealable,gi?%decision on the variance is
effective:

(1) except as provided in Subsectlon (B)(Z);. at the expiration of the time period

during which an appeal may be ﬁled or «gA :2; . g‘i
(2) if a’*ngtlcc of appeal lS>i'ﬁ1 d, when a zﬁnal decmon on the appeal is made.
§25-1.217 E _*’- TTON @F&V?,h- ANCE ORSPECIAL EXCEPTION,

(A) Except as pr q f'dgd in Subs%éc%%n %@f;);#'a variance or special exception expires:
n- e \E
(1) excepfas provf n_“_ Subse ﬁtxon (A)(2), one year after the effective date of

the variance or s%;mal exceptit a_,\p r f
on th date establls a condition of approval.

(2)

'(B) A variance) Especialiexception expires on the date an approved plan or permit
expires if: =

(1)  an application for approval of a plan or permit is submitted before a variance
or special exception expires under Subsection (A); or

(2) the variance or special exception is granted in association with the approved
plan or permit.

§ 25-1-218 RESTRICTION ON SIMILAR APPLICATIONS.

COA Law Department

March 15,2011 Page 4 of 7
Respensible At'y: BDL

Ordinance re Administrative Amnesty & Special Exceptions




oo NN R W =

11

12
13
14

15
16

17
18

19
20

21
22
23

24
25
26

27

28
29

30
31

C

Fee Waivers & Special Exceptions Discussion Draft

If an application for a variance or special exception is denied, or if a variance or

special exception is revoked, a person may not file an application for the same or a
similar variance or special exception on the same or a substantially the same site for a
period of one year from the date of denial or revocation.

PART 4. City Code Chapter 25-2 (Zoning) is amended to repeal and replace Article 7
Division 3 (Special Exceptions) with a new Division 3 to read as follows:

Division 3. Reserved

PART 5. City Code Chapter 25-2 (Zoning) is amendéd to add a neg? Section 25-2-476 to

read: _
N

§ 25-2-476 SPECIAL EXCEPTIONS. D

(A) Subject to the limitations under Subsecuem» (B) of thIS seci:ton the Board of
Adjustment may grant a special exception for an eM§t1ﬁ%i631dentlal strueture or portion
of an existing structure, that violates a setback required und er Chapter 25-2 (Zoning).

(B) The Board may grant a special exception under Subs_e_cu,on (A) of this section
if:
(1) the residential use 6t which the spec1a] F:xc'éptlon 1s sought is allowed in
an SF-3 or more restrlctwe zonmg dlstmct ¢

(2)‘?‘*“‘&&19 building efﬁc%al performs an’ !}lSpCCtlon and determines that the
v1oﬁaj:1¢bn does not pose a hazard to life, health, or public safety; and

(3) the Bcﬁ%d_ %]gs that: &, 4
(a)/:he v101aﬁ1 has ex§§téd for:
-:-i .,‘,-
%} (i) at least -»?ears or

“";‘éa@ at leagl 15 years, 1f the application for a special exception is
Binitted on or before {insert date of 2 years from the effective

S|
ﬁ te of the ordinance;

(b) the use is a permitted use or a nonconforming use;

(c) the structure does not share a lot with more than one other
residential structure; and

(d) granting a special exception would not:
(i) alter the character of the area;

COA Law Department
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Fee Waivers & Special Exceptions Discussion Draft

(ii) impair the use of adjacent property that is developed in
compliance with city code; or

(iii) grant a special privilege that is inconsistent with other
properties in the area or in the district in which the property is
located.

(C) A special exception granted under this section:

(1) applies ohly to the structure, or portion of a structure, for which the
special exception was granted and ﬂoes not run with the land;

(2) may not authorize an increase in the degree gﬁgneﬁzsomphance Or excuse
compliance minimum health and: safety requlrets and

(3) may not authorize a remodel or adElitlon to the ex1stmg&structure except
to the extent required by the bu1lcung official to meet i nimum life and
safety requirements. e, &

Tl

(D) A structure granted a special excepu‘%n under thlS b‘éctlon shall be treated as a
non-complying structure under Chapter 23,2, Atticle 8 (Noncomplying Structures).

PART 6. City Code Section 25-2 é’Zomng) 18 amended to aﬁd a new Section 25-1-366 to
read: ?r;"‘f""f"‘“" :

§ 25-1-366 FEE@WAIVER“?‘%R OGRAM FQR EXISTING RESIDENTIAL
STRUCTURES. %’éz%g = N @

K
(A) Subject to th ; &ugrements 0 -;:-Subs etion (B) of this section, the director shail:

(1)

3:«

m%:" application to the Board of Adjustment under
ce Requirements) or a special exception under

(2)

; z-@g\z_'
thufldmg official determines, based on a minimum life-safety

inspection, that the structure does not pose a hazard to life, health,
or public safety; and

(b) the structure:
(i)  complies with current zoning regulations; or

(1i)  the structure receives a special exception or variance from
the Board of Adjustment or certificate of occupancy or

March 15, 2011 Page 6 of 7 COA Law Department
Ordinance re Administrative Amnes:y & Speclal Exceptions Responsible Att'y: BDL
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compliance from the building official under Section 25-1-
365 (Exemption from Compliance),

(B) A fee waiver or refund authorized under Subsection (A) of this section:

(1)  applies only to existing residential structures and do not cover permits for
remodels, except to the extent required by the building official to address
minimum life and safety requirements;

(2)  does not cover fees for re—inspections or for after-hours inspections; and

(2) expires on {insert date of 2. vears fron‘g\ the zéffective date of the

ordinance].

b, A
"2#

(C) The director shall refund fees collected’ after {mserr'"date ‘of 6 months or 1-vear
prior to effective date of the ordinance} if the requlrcments for w?nver under thls section

are met.

.:.s_-\_
S L

R

PART 7. This ordinance takes effect on , 2010,
PASSED AND APPROVED “

N ' Lee Leffingwell

Mayor
APPROVED: _.:&" a7 ATTEST: _
Karen Kennarﬁm J Shirley A. Gentry

Acmng City Attg{ﬁﬁey City Clerk
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Attachment “B” ‘

CHAPTER 25-1. GENERAL REQUIREMENTS AND PROCEDURES.
ARTICLE 9. CERTIFICATES OF COMPLIANCE AND OCCUPANCY.

§ 25-1-365 EXEMPTION FROM COMPLIANCE.

(A) This section applies to an existing use or occupancy for which a certificate of
occupancy was not issued if:

(1) the structure in which the use or occupancy occurs existed before March 1, 1986;
(2) the use or occupancy was established before March 1, 1986;

(3) the use or occupancy was not subject to an enforcement action on January 1, 1988;
(4) the use is a permitted use or is a nonconforming use; and

(5) the use is not an adult-oriented business use.

(B) The building official shall issue a certificate of occupancy for a use or occupancy
described in Subsection (A) if the building official determines that continuing the existing use or
occupancy is not a hazard to life, health, or the public safety.

(C) The building official shall issue a certificate of occupancy under Subsection (B)
notwithstanding the noncompliance of an existing use or occupancy or of a building in which the
use or occupancy occurs with applicable technical code requirements or site development

regulations.

Source: Section 13-1-732(f); Ord. 990225-70; Ord. 031211-11.



