CITY OF AUSTIN
Board of Adjustment
Decision Sheet

DATE: Monday, December 12, 2011 CASE NUMBER: C15-2011-0110

Jeff Jack

Michael Von Ohlen

Nora Salinas

Bryan King

Susan Morrison

Melissa Hawthorne
Heidi Goebel

Cathy French (SRB only)

OWNER/APPLICANT: S. Lynn, Hiil
ADDRESS: 3704 BONNELL DR

'VARIANCE REQUESTED: This appeal challenges the Planning & Development
Review Department’s interpretation of the McMansion ordinance, codified in
Subchapter F of City Code Chapter 25-2, in connection with a permit to construct

-a single-family home at 3704 Bonnell Drive. The appeal alleges that the
department incorrectly interpreted and applied the “attic exemption” in Section
3.3.3 of the ordinance, as well as other errors related to plan approval.

BOARD’S DECISION: Oct 27, 2011 POSTPONED (to a special called meeting -TBA)
BOARD’S DECISION: Novembel"29, 2011 POSTPONED TO DECEMBER 12, 2011
DECEMBER 12, 2011 - POSTPONED TO January 9, 2012

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of
the regulations or map in that:

- 2. An appeal of use provisions could clearly permit a use which is in character with the
uses enumerated for the various zones and with the objectives of the zone in
question because:

3. The interpretation will not grant a special privilege to one property inconsistent with

her properties or uses similarly situated in that:

WG e s Qo

Stisan Walker Jeff Jack
Executive Liaison | Chairman
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Dimensions of adylts

The dimensions and clearances shown for the

average adult (Fig, 2.) represent minimum re-.

quirements for use in planning building layouts
and furnishings. If possible, clearances shoyld
be increased to allow comfortable accommoda-
tions for persons larger than average. The

- height of tabletops shown on the next page is

2 ft 5 in.; some authorities prefer 2 ft & in., or
sometimes 2 ft &% in.

Since doorways ond passageways must nor-
mally he dimensioned to permit the movement
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of furniture, they should seldom be designed
merely on the needs of the average adult, {See
section of this hook relating to furniture sizes.)

Dimensions of children

Children do not have the same physical pro-
portions as adults, especially during their early
years, and their heights vary greatly, but their
space requirements can be approximated from
the following table and from Fig. 1. {For heights
of children’s furniture and equipment, see sec-
tion on "“Schools,”)
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Fig. 1. Physical proportions of children
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Average height of children

Age Height,in.  Age Height, in,
5 . 44 11 56
é 46 12 58
7 48 13 60
8 50 14 462
4 . 52 15 64
10 54 146 66

References: Ernest lrving Freese, The Geome-
“try of the Human Figure, American Architect
(July, 1934): William W. Caudill, Space for
Teaching, Bulletin of Texas Agriculfural and
Mechanical College.
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Dimensions and cleur-anees for adults
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Dimensions of the Human Figure
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KEY TO DIMENSIONS
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GENERAL NOTES .
1. Dimensions shown are based on the average or normal
adult.
B . . .
2. Clearances are generally minimum and should be increased
when conditions allow.
3, Seating heights and table top heights shown on this page
may be varied slightly; refer to furniture pages.
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Figure 5 indicates in side and front view the
tlearances required by the human body while
engaged in sit-up exercises. Although it is rec-
ommended that in establishing clearances, the
person of larger body size he used as a model,
he rangas shown reflect small and large male
nd female data. The 5th and 95th percentile
ertical grip reach measurements were used as
he basis of the dimensions, with an allowance
e compensate for the fact that the anthropo-
i} metric measurement does not quite extend to
the tip of the fingers. The authors suggest that
-aven if the design is intended for a particular
i population of smaller body size, the larger mea-
swrements be used. The largest clearance
¢ raquired would be for the large male, and is
hown as 91.5 in.

Figure 6 provides the designer with the
i dimensional information necessary to establish
asic spacing for an exercise class.

Figure 7 shows the clearance required for
push«up exercises, Stature would be the most
seful anthropometric measurement to consider.

Inches

80-91.5
75-87
65-74
60~69
32-37
737

33.2-38.0 - 4
30.9-35.7

-

Inches

58-68
54-76
28.7-35.0
26.6-31.7

68-12 -
6373
81-67
79-85
73-79
23-38
10-16

Etements of the Dwelling Unit

EXERCISE AREAS
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Fig. 5 Sit-up floor exercise. (See Tahle 5.)
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Fig. 6 Basic spacing for exercise glass. (See Table 6.)
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Fig.7 Space requirements for basle push-up position, (See Table 6.)
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CITY OF AUSTIN
Board of Adjustment (Special called meeting)
- Decision Sheet

DATE: Tuesday, November 29, 2011 CASE NUMBER: C15-2011-0110
Jeff Jack
Michael Von Ohlen Motion to Postpone to Dec 1 2, 2011
Nora Salinas

Bryan King 2" the Motion
Susan Morrison

Melissa Hawthorne

Heidi Goebel

Cathy French (SRB only)

OWNER/APPLICANT: S. Lynn, Hill
ADDRESS: 3704 BONNELL DR

VARIANCE REQUESTED: This appeal challenges the Planning & Development
Review Department’s interpretation of the McMansion ordinance, codified in
Subchapter F of City Code Chapter 25-2, in connection with a permit to construct
a single-family home at 3704 Bonnell Drive. The appeal alleges that the
department incorrectly interpreted and applied the “attic exemption” in Section
3.3.3 of the ordinance, as well as other errors related to plan approval.

BOARD’S DECISION: Oct 27, 2011 POSTPONED (to a special called meeting -TBA)
BOARD’S DECISION: November 29, 2011 POSTPONED TQ DECEMBER 12,2011

_ FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of
- the reguiations or map in that:

2. An appeal of use provisions could clearly permit a use which is in character with the
uses enumerated for the various zones and with the objectives of the zone in
question because:

3. The interpretation will not grant a special privilege to one property inconsistent with

er properties or uses similarly situated in that:

Sukan Walker Jeff Jack ©
Executive Liaison Chairman




CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
ADDITIONAL ARGUMENTS FOR CASE C15-2011-0110

STREET ADDRESS: 3704 Bonnell Drive, Austin, TX 78731

LEGAL DESCRIPTION: Subdivision — Mount Bonnell Terrace Section 3
Lot 1 Block E Outlot — Division -—-

ZONING DISTRICT: SF-3

—— et

WE John Deigh and Sarah Lynn Hill on behalf of ourselves affirm that on the 22nd Day of
November, 2011, hereby add two additional arguments, labeled Appeal #3 and Appeal #4, to
our case. Our new arguments are made in response to the October 14, 2011 decision of Greg
Guernsey to grant a grandfathering exemption from current City of Austin zoning regulations,
particuiarly the Floor-to-Area (FAR) provisions of the “McMansion” Ordinance, to Bill Clark for
the purpose of building a house on his property at 3704 Bonnell Drive. Mr. Guernsey granted
this exemption by approving the H.B. 1704/Chapter 245 Project Application for 3704 Bonnell
Drive (Case # 2011-077103 BP), and then deciding that his determination exempted Mr. Clark’s
project from the FAR provisions of the ordinance. This resulted in Mr. Guernsey’s approval of
the decision to “approve for permit” Mr. Clark's building plans for 3704 Bonnell Drive. We
allege that error was made in the decision by an administrative official. {Email from Mr.
Guernsey stating he approved the application and that the FAR limitations of the ordinance
“were not in effect in the 1970s” attached as Exhibit Ex27. Project Application Determination
attached as Exhibit Ex29. Other exhibits explaining the application and grandfathering decision
attached as Exhibits Ex28 and £x30.)

We originally submitted our new argume,nts under a separate appeal to the Board made under
Texas Local Government Code Chapter 211, sec. 211.009 and sec. 211.010, which state that the
Board of Adjustment may hear appeals by aggrieved parties of decisions made by an
administrative official in the enforcement of an ordinance adopted under chapter 211,
subchapter A. That appeal was not forwarded to the Board. However, Mr. Guernsey and Mr.
Brent Lioyd informed us that we could add our new arguments to the others we previously
submitted for the appeal that is currently before the Board ~ Case C15-2011-0110.

Mr. Clark’s property is located in the Mount Bonnel! Terrace Section 3 subdivision, and on June
18, 1979 the developer of that subdivision (KMS Ventures Inc., Trustees) submitted to the City
of Austin their application for the Final Plat for that subdivision. In filing a H.B. 1704/Chapter
245 Project Application, Mr. Clark was seeking coverage of his project to build a house under

Additional Arguments {Appeals #3 and #4) for Case C15-2011-0110 - Page 1




Chapter 245 of the Texas Local Government Code. Mr. Guernsey, by granting this application,
has determined that the city will enforce the zoning regulations that were in effect on June 18,
1979, and that are grandfathered under Chapter 245. In particular, Mr. Guernsey has decided
that the FAR provisions of the McMansion ordinance do not apply for the purpose of
determining whether the house Mr. Clark proposes to build on his property complies with the
city of Austin’s zoning regulations. Mr. Guernsey erred in his interpretation of chapter 245 of
the Texas Local Government Code,

Appeal #3:

We assert that Mr. Guernsey, the administrative official, erred in his interpretation of
subsection 245.002(b) which says, “If a series of permits is required for a project, the orders,
regulations, ordinances, rules, expiration dates, or other properly adopted requirements in
effect at the time the original application for the first permit in that series is filed shall be the -
sole basis for consideration of all subsequent permits required for the completion of the
project.”

Mr. Guernsey’s interpretation is: subsection 245.002(b) applies to Mr. Clark’s project because
Mr. Clark’s project of building a house on his property at 3704 Bonnell Dr. is the same project as
the one undertaken in the 1970s by the developer to subdivide and plat Mount Bonnel] Terrace
Section 3, where Mr. Clark’s property is located.

We feel the correct interpretation is: The two projects are not the same. The project
undertaken by KMS Ventures in 1979 was to subdivide Mt. Bonnell Terrace section 3 into fots
that would be suitable for the construction of single family homes for the purpose of selling
those lots to parties interested in owning such properties. (See vol. 6661, p. 1502, Deed
Records of Travis County Texas - attached as Exhibit Ex31 - where it is said that KMS Ventures
will assist in the sale of the lots.) KMS Ventures had no plans to undertake construction of
houses on any of the lots in the area. Once all of the lots were sold the project KMS Ventures
had undertaken was completed. Individual purchasers of these lots undertook their own
projects, typically, to build residential homes. Since no one has constructed any building on the
lot at 3704 Bonneli Dr., it is uncertain with what purpose past owners of the lot had in
purchasing it. Mr. Clark’s purpose is to build a house in 2011, and he has applied for a permit to
do so. This s a different project from the project KMS Ventures had in subdividing Mount
Bonnell Terrace, section 3. Hence, Mr. Guernsey erred in supposing them to be the same
project.

Additional Arguments (Appeals #3 and #4) for Case €15-2011-0110 - Page 2




We are asking the Board of Adjustment to find that Mr. Guernsey made an error in his decision
to approve the H.B. 1704/Chapter 245 Project Application. Mr. Guernsey should follow our
interpretation and reverse his decision.

1. There is a reasonable doubt or difference of interpretation as to the specific intent of the

regulations in that:

There are no decisions by Texas Appellate Courts that are contrary to the proposition that
KMS Ventures’ project is not the same project as Mr. Clark’s. The decisions of Texas
Appellate Courts that speak to the question of the difference between the platting phase
and building phase of a development project concern developers whose projects included
both subdividing an area and constructing buildings on the subdivided lots in that area.
{See Hartsell v. Town of Talty and Harper Park Two, LP v. City of Austin.)

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in guestion because:
This item is not applicable to this appeal. The appeal refates to zoning regulations that do
not affect the use of the property.

3. The interpretation will not grant a special privilege to one property inconsistent with other
properties or uses similarly situated in that: our interpretation should be applied to other
properties that are similarly situated.

Additional Arguments (Appeals #3 and #4) for Case C15-2011-0110 - Page 3




Appeal #4:

We aiso assert that Mr. Guernsey has erred in his enforcement of the FAR provisions of the
McMansion ordinance because he erred in his interpretation of subsection 245.004(2), which
says, “This chapter does not apply to: . .. municipal zoning regufations that do not affect
landscaping or tree preservation, open space or park dedication, property classification, lot size,
lot dimensions, lot coverage, or building size or that do not change development permitted by a
restrictive covenant required by a municipality;”

Mr. Guernsey’s interpretation is: Mr. Clark’s project of building a house at 3704 Bonnell Drive is
not subject to the FAR provisions of the McMansion ordinance because “the FAR limitations
under the McMansion ordinance were not in effect in the 1970s.” {See Exhibit Ex27.}

We feel the correct interpretation is: Mr. Clark’s project of building a house at 3704 Bonnell
Drive is subject to the FAR provisions of the McMansion ordinance because the FAR provisions
regufate the bulk of buildings and — per subsection 245.004(2) - chapter 245 does not apply to
bulk zoning regulations.

We are asking the Board of Adjustment to find that Mr. Guernsey made an error in his decision
to exempt Mr. Clark’s project from the FAR provisions of the McMansion ordinance. Mr.
Guernsey should follow our interpretation and reverse his decision.

1. There is a reasonable doubt or difference of interpretation as to the specific intent of the
regulations in that;

For the past 90 years the State of Texas has granted to home-rule municipalities the authority
to reguiate the bulk of buildings. Senate Bill 312, which was enacted in the 371" regular
legislative session and took effect Aprit 2, 1921, provided that “the governing authorities of
cities or towns having mare than five thousand inhabitants [home-rule municipalities} may
provide that such cities and towns shall be divided into zones or districts, may regulate the
location, size, height, bulk and use of buildings within such zones or districts, may establish
building lines within such zones or districts or otherwise, and may make different regulations
for different districts for any such city or town and may thereafter alter the same.”

Since 1921 the authority to regulate zoning has been expanded and extended to all
municipalities, and today the zoning regulatory powers granted to municipalities by the State
are codified in Chapter 211 of the Texas Local Government Code. With one exception, the
items that can be regulated by home-rule municipalities are also regulated by all municipalities.

Additional Arguments (Appeals #3 and #4) for Case C15-2011-0110 - Page 4




The one exception is the authority to regulate the “bulk” of buildings, which is extended to only
home-rule municipalities by Subsection 211.003(c).

The language “This chapter does not apply to” . . . “municipal zoning regulations that do not” in
subsection 245.004(2) is slightly awkward, but it means that chapter 245 applies to the types of
municipal zoning regulations that are listed — landscaping, tree preservation, open space, etc., —
and it does not apply to types of municipal zoning regulations that are not included in the list.
Bulk zoning regulations are not included in the list. Therefore, chapter 245 does not apply to
bulk zoning regulations.

The McMansion ordinance is a zoning ordinance that regulates the bulk of buildings, and FAR is
a measure of a building’s bulk. The intent of the McMansion ordinance is spelled out in Section
1.1 of that ordinance, which says, “This Subchapter is intended to minimize the impact of new
construction, remodeling, and additions to existing buildings on surrounding properties in
residential neighborhoods by defining an acceptable buildable area for each lot within which
new development may occur. The standards are designed to protect the character of Austin’s
older neighborhoods by ensuring that new construction and additions are compatible in scale
and bulk with existing neighborhoods.”

The City of Austin’s Zoning Information home page defines bulk as “density/floor-to-area ratio”
(see attached Exhibit Ex32); and section 2.1 of the ordinance defines the maximum
development permitted on a lot in terms of the FAR.

Bulk zoning originated in the U.S. in 1916, when the first Standard State Zoning Enabling Act
(SZEA) was written for New York City. The SZEA arose largely in reaction to the construction of
an office building (the Equitable Building) that towered over its neighbors, covered the entire
tot on which it stood, and blocked windows of neighboring buildings. The bulk zoning
regulations that were adopted defined an acceptable buildable area for a lot and restricted
buildings to a percentage of the lot size. They were designed to ensure that neighboring
properties and people were not deprived of an adequate amount of light, air, and openness.

In everyday conversation peopie may think of bulk and size as terms with similar meanings. But
as evidenced by the zoning powers granted to municipalities by the State of Texas — by listing
them separately, and by separately extending the power to regulate size to all municipalities
and bulk to only home-rule municipalities ~ it is clear that the State considers the power to
regulate the bulk of buildings to be a different sort of power from the power to regulate the
size of buildings. We will explain the difference between bulk and size by offering the following
examples:

Additional Arguments (Appeals #3 and #4) for Case €15-2011-0110 - Page §




The size of something is how big it is. This magnitude is either determined by comparison to
other things in the same class or by standard measures. When it is determined by comparison
with other things in the same class, we understand that to say it is big is to say it is larger than
most things in the class. A big tomato is a tomato that is larger than most tomatoes. A big
cherry tomato is a cherry tomato that is larger than most cherry tomatoes, even though cherry
tomatoes are smaller than most other types of tomatoes. When size is determined by standard
measures, we understand that to say a man'’s shoe is a size nine is to give its size according to
the standard metric for men’s shoe sizes. Sometimes the standard measure is amount. A city’s
size is thus measured by its population — the number of people who reside in the city. Whether
size is determined by comparison with other things in the same class or by standard measures,
the magnitude is absolute. Thus population size is an absolute magnitude, whereas the density
of a population is not an absolute magnitude —it is a ratio of the population size to the size of
the area in which the population resides. The size of a building, then, is an absolute maghnitude
that is usually measured in square footage or cubic footage.

The bulk of a building, as measured by its FAR, is not an absolute magnitude. It is a ratio of the -
gross floor area to the size of the lot on which the building sits. It is therefore different from
the building’s size. A zoning ordinance that regulates the bulk of buildings as measured by their
FARs does not regulate the size of buildings. A plan for a small house may fail to meet the FAR
requirement because the lot on which it will sit is too smali for a house of that size; and a plan
for a big house, even a very big house, may meet the FAR requirement, because it will sit on a
lot that is not too small for a house of that size.

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:
This item is not applicable to this appeal. The appeal relates to zoning regulations that do
not affect the use of the property.

3. The interpretation will not grant a special privilege to one property inconsistent with other
properties or uses similarly situated in that: our interpretation should be applied to other

properties that are sumllarly situated.

AGGRIEVED PARTY CERTIFICATE — We affirm that our statements contained in these additional
arguments are true and correct to the best of our knowledge and belief.

Signed %\ /&M/ Printed: John Deigh
Signed ,4{ Cey\w M _ _ Printed: Sarah Lynn Hill

Additional Arguments (Appeals #3 and #4) for Case C15-2011-0110 - Page 6




Addenda included supporting our additional arguments (appeals #3 and #4):

Exhibit Description

Ex27 10/26/2011 email from Greg Guernsey stating that he approved
grandfathering of the property located at 3704 Bonnell Drive under Chapter
245 of the Texas Local Government Code.

Ex28 10/14/2011 emait from Brent Lloyd explaining Mr. Clark’s grandfathering
application, approval of the application, and his understanding of the effects
of the approval.

Ex29 Project Application HB 1704/Chapter 245 Determination form completed by
Susan Scallon on 10/14/2011, showing grandfathering date is 6/18/1979

Ex30 10/12/2011 letter from Terrence Irion to Greg Guernsey explaining the
grandfathering application and including the grandfathering application and
a plat of Mount Bonnell Terrace Section 3.

Ex31 Restrictive Covenants imposed by KMS Ventures Inc., Trustees on Mount
Bonnell Terrace Section 3, filed with the Travis County Clerk on 8/9/1979.
Found at Volume 6661 Page 1502 Travis County Deed Records.

Ex32 City of Austin’s Zoning Information home page — definition of bulk

Ex33 Definitions from LDC 25-1-21

Ex34 Relevant sections of current electronic/print version of McMansion
ordinance

Ex35 Relevant sections of Texas Locai Government Code Chapter 211

Ex36 Relevant sections of Texas Local Government Code Chapter 245

Addenda supporting additional arguments (appeals #3 and #4) for Case C15-2011-0110




Wed, October 26, 2011 8:11:26 AM
RE: What body will hear our appeal of your administrative decision to approve the HB 1704
Grandfathering claim for 3704 Bonnell Drive?

From: "Guernsey, Greg” <Greg.Guernsey@austintexas.gov>

To: S Lynn Hill <s-lynn-hill@sbcglobal.net>
Ce:  John Deigh <jdeigh@sbeglobal.net>; "Lloyd, Brent® <Brent. Lloyd@austintexas.gov>; "Scallon, Susan®
<Busan.Scallon@austintexas.gov>; "McDonald, John' <John.McDonald@austintexas.gov>

Hi Lynn:

Sorry for my delay. | have reviewed the information you provided regarding my decision to approve
grandfathering of the property located at 3704 Mt Bonnelt Drive under Chapter 245 of the Texas Local
Government Cade. After reviewing your information, the application submitted by Mr. Irion, discussing this
matter further with my Staff and consuiting with the City Law Department, | have decided not to overiurn
my previous decision. There is no administrative appeal .of my determination on grandfathering claims, as
stated previously by Mr. Lloyd. Your zoning interpretation appeal before the Board of Adjustment may
proceed; however, it will not affect the property at 3704 Mt. Bonnell Drive because the FAR limitations
under the McMansion ordinance were not in effect in the 1970s.

Greg

From: S Lynn Hill [mailto:s-lynn-hill@sbcglobal.net]

Sent: Wednesday, October 26, 2011 12:59 AM

To: Guernsey, Greg

Cc: John Deigh; Lloyd, Brent; Scallon, Susan

Subject: What body will hear our appeal of your administrative decision to approve the HB 1704
Grandfathering daim for 3704 Bonnell Drive ?

Hello Greg,

We think that you must have decided to deny our appeal because we have not had a response
from you, and so we must ask you to tell us what body will hear our appeal. We are assuming
that there is additional paperwork that needs to be filed, and probably a fee to pay, and that the
deadline for doing so is Thursday November the 3rd - the 20th day after your October 14
administrative decision to approve the HB 1704 grandfathering application for 3704 Bonnell
Drive .

Please let us have your response as soon as possible.
Regards,
Lynn Hill

3701 Mount Bonnell Road
371-1254 (home)

/ Exhibit Exal

-




Exh ot Exo?é?}

Fri, October 14, 2011 4:04:21 PM

FW: 3407 Bonnell Dr 2011-077103BP

From: "Lloyd, Brent" <Brent.Lioyd@austintexas.gov>
View Contact

To: 8 Lynn Hill <s-lynn-hill@sbeglobal.net>

3 Files Download All
1768_001.pdf (1586KBj; FW. 3407 Bonnell Dr 2011-077103BP.em| (2396KBY; Clark.Guernsey.lir.10.12.pdf { 1789KB}

Lynn —
Per our discussion, | am writing to follow-up on the 3 items:

First, attached please find the grandfathering application approved by staff earlier today. The
biue notations at the top reflect staff's determination that the applicant is subject to:

* “1979 A Residence” requirements, which are an older set of single-family development
regulations

» Any applicable provisions of McMansion, such as height or tent, except for FAR, gross
floor area, etc. .

« Current code with regard to setbacks and other provisions that don't effect building size,
' impervious cover, etc.

Feel free to call Susan Scallon, the lead staff person on grandfathering claims, if you have any
questions regarding the determination. Her number is 974-2659.

Second, attached is the letter submitted by the applicant’s attomey assetting his grandfathering
claim. Staff agrees with the applicant that the project is grandfathered out of the key provisions
of McMansion at issue in your appeal. However, the hearing on your appeal will remain posted
because the Director made an interpretation of the attic exemption, and you have the right to
challenge that interpretation whether or not it will directly impact this project.

Should you decide to withdraw your appeal, please notify staff ASAP. The meeting is being
specially scheduled and will require extra time for staff and the boardmembers.

Finally, here is a link to the state grandfathering statute, which is sometimes referred to as
“Chapter 245" (its statutory code chapter) or 1704 (the original bill number).

http://www.statutes.leqis.state b us/Docs/L Gipdf/LG.245 pdf

Thanks,

Brent D. Lloyd
Assistant City Atiorney
(512) 974-2974

/gxézéyf EK 0@




[ Exbelest Ex 39 /

Exhibit D
PROJECT APPLICATION H.B. 1704/Chapter 245 DETERMINATION

(Chapter 245, Texas Local Government Code)
(This completed form must accompany all subdivision and site plan applications.)

/ﬂﬁ’%ﬂiﬁ%ﬁﬁ
. FOR DEPARTMENTAL USE ONLY. s

File # Assigned: (X0 /J=/177 (1 3B /g?ate Filed: (7 5/9‘@‘@// I5 re A a,/%"’y
Criginal Application Date: é / { 9/ / 77?7& Signature; /@mé}ﬁa« Date:/ 5]// %éc’?//

c ts: i . -1 ; P
omments ﬁ& 1977 A rasidorce r¥s Voryess: Cunroneele for lgzg,a/f‘ PNCrrgnasyy
nsufficient information to establish Chagter 245 right{u/ggjzﬁzf FA,&) et ealle Yifopets

Proposed Project Name: Single Family Residential Construction
Address / Location: 3704 Bonneil Drive
Legal Description: Lot 1, Block E, Mount Bonnell Terrace Section 3

A.[ ]The proposed application is for a New Projsct and is submitted under regulations currently in effecl.
rNOTE: If A is checked above, proceed to signature block below. . _[
B.[ ] The proposed application is for an engoing project not requesting House Bilt 1704 consideration. The choice of ihis option
does not constitute a waiver of any rights under Chapter 245.
C.[ [ The proposed application is for a project requesting review under regulations other than those currently in effect, but not
on the basis of House Bilt 1704. All appropriate supporting documentation must be attached to this request. Pravide
a brief description of the basis for this request here;
D. [ ] The proposed application is for a project requesting review under a specific agreement, not on the basis of House Bill
1704. All appropriate supporting documentation must be attached to this request, Provide a bref description of the
basis for this requeast here:

E. [;/] Original Application Flling Date: _June 18, 1979 File #: _C8f-78-57

The proposed application is submitted as a Project in Progress under Chapter 245 (HB 1704) and should be reviewesd under the
applicable regulations pursuant to state law. The determination will be based on information submitted on and with this
form.

The following information is required for Chapter 245 Review:

Attach supporting documentation, including a summary lefter with a complete project history from the Original Application to
the present, with a copy of the original subdivision or site plan approval by the City and subsequent application approvals.
Specify project information for date claiming 1704 grandfathering; include a copy of the relevant permit upon which Chapter
245 vesfing is claimed.

Project Application History File # Application Date Approval Date
Annexaltionfzoning
{if applicable to history)

Preliminary Subdivision

Final Subdivision Plat C8f.79.57 . Jine 18, 1979 August 9, 1979

Sile Plan / Devel, Permit

Froposed Project Application (check one):  Preliminary Subdivision Final Plat Bidg. Permit_ X

Proposed Project Land Use: Specify acreage in each of the folfowing land use categories:
Single Family | Duplex X Townhouse / Condo f Multi-farmily Office

Commercial industrial / R&D Other (Specify)
Total acreage: __.762 Watershed Dy Creeflake Austin  Watershed Classification Water Supply Suburban

This proposed project application will stilt be reviewed under those rules and regulations that are not subject to Chapter 245, such as
those fo prevent imminent destruction of propérly or injury to ersons, ir/:éluding regidations dealing with storrmwater defention,
temporary erosion and sedimentation controfs and regulations to rg{ec't_ critigal/significant recharge features.

- " ¢ / P 2 / - f
Signature - Property Owner on(Qg_eﬁ) [t oL ALy o Date: /& / i 'Z«/ LS
1 N oo ’
Printed Name __ Terrence L. Irion tir on@tirloniaw.com Phone f Fax (512) 347-9977: (512) 306-8903

Form Date 5/06/2005
City of Austin / Walershed Prolection and Development Review Depariment

EAL Bt Y2 =
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LAW OFFICE OF TERRENCE L, IRION

1250 S. Capital of Texas Highway
3 Cielo Center, Suite 601
Austin, Texas 78746

Terrence L. Irion
Attorney at Law

(512} 347-9977

(:51}) 306-?903—FAX

October 12, 2011

VIA EMAIL: greg.cuernsey(@austintexas.gov

Mr. Greg Guernsey

Director

Planning and Development
Review Department

City of Austin

505 Barton Springs Road

Austin, Texas 78704

Re: 3704 Bonnell Drive, Austin, TX; Lot 1, Block E, Mount Bonnell Terrace Section 3
Dear Mr., Guernsey:

Attached please find a 1704 Project Application, which is being filed with the Intake Office today
by the owner of the above referenced Property, Biil Clark, and in connection with the building
permit previously issued for a new home, single family construction on this lot.

As you know after the building permit was issued to Mr. Clark and before construction could
commence, an appeal was filed by a neighbor, Lynn Hill, challenging the Building Official’s
interpretation that the home met the area requirements under the “McMansion” Ordinance’s
exempt attic space provisions.

Based upon the timing of the challenge to your determination of the compliance with the
applicable “McMansion™ Ordinance rules, my client, Mr. Clark, was advised that a hold was being
placed on his building permit and he would not be able to proceed with construction until the
Board of Adjustment had heard the appeal and affirmed your decision as Building Official to issue
the permit. :

The hearing could not be scheduled at the regular September Board of Adjustment meeting
because the agenda was full. For some inexplicable reason, it was not scheduled on the regular
October Board of Adjustment mesting on October 10, 2011 and it is my understanding it has been
tentatively set for October 27, 2011.

We believe the hearing should be canceled and the hold lifted on the building permit
immediately because issuance of the permit is exempt from the zoning performance
standard requirements of the “McMansion” Ordinance originally adopted in February of
2006 pursuant to the statutory vested rights provisions of Chapter 245, Local Gov’t. Code.

@Zﬂ‘ Ezc 30




Mr. Guernsey
October 12, 2011
Page 2

The proposed home construction on Mr. Clark’s lot is the original vertical construction on the lot
following its platting in 1979. The building permit in question is the last permit in the series of
required permits to complete the Mount Bonnell Terrace Section 3 project with respect to Lot 1,
Block E.

Under Chapter 245, Local Gov’t. Code, only the rules, regulations, ordinances and requirements in
effect on the date the first permit in the series of required permits to initiate, continue or complete
the project are to be the basis for the issuance of al] required permits.

Section 245.004(2) exempts zoning regulations from the requirements of the vested rights statute,
provided they “do not affect...lot coverage or building size...”. It has been generally accepted by
the City that the “McMansion” Ordinance is an ordinance designed to regulate and limit the mass
of building structure placed on a lot and it affects directly lot coverage and building size. The
“McMansion” Ordinance is an ordinance requirement adopted in 2006 after the initiation of the
Mount Bonnell Terrace Section 3 plat project and is therefore not applicable to the permitting of a
single family residential structure on the subject lot. The proposed use as a single family residence
is a permitted land use under the current zoning on Lot 1, Block E of this subdivision project and,
accordingly, the permit was properly issued and is not subject to challenge for non-compliance
with the “McMansion” Ordinance which is not applicable to this project.

Your immediate attention to this matter is requested as the public notice will be sent out in the next
few days for the scheduled hearing later this month unless the appeal is ruled out of order as
inapplicable to the Mount Bonnell Terrace Section 3 plat project.

Thank you for your prompt attention to this matter.

Cc:  Don Birkner
John McDonald
Susan Walker
Bill Clark

[5
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Exhibit D

PROJECT APPLICATION H.B. 1704/Chapter 245 DETERMINATION
(Chapter 245, Texas Local Government Code)

{This complefed form must accornpany alfl subdivision and site plan applications.)

FOR DEPARTMENTAL USE ONLY
File # Assigned; Date Filed:

Original Application Date: Signature: Date:
Comments:

Insufficient Information to establish Chapter 245 rights.

Proposed Project Name: Single Family Residential Construction
Address [ Location: 3704 Bonnell Drive
Legal Description: Lot 1, Block E, Mount Bonnell Terrace Section 3

A.[ ]1The proposed application is for a New Project and is submitted under regulations currently in effect.
[NOTE: If A is checked above, proceed to signature block below.

B.[ 1 The proposed application is for an ongoing project not requesting House Bill 1704 consideration. The choice of this option
does not constitute a waiver of any rights under Chapter 245,

C.[ 1 The proposed application is for a project requesting review under regulations other than those currently in effect, but not
on the basis of House Bill 1704, All appropriate supporting documentation must be attached to this request. Provide
a brief description of the basis for this request here:

D. [ 1 The proposed application is for a project requesting review under a specific agreement, not on the basis of House Bill
1704. All appropriate supporting documentation must be attached to this request. Provide a brief description of the
basis for this request here:

E.[ ] Original Application Filing Date: _June 18, 1979 File #: _C8f-79-57

The proposed application is submitted as a Project in Progress under Chapter 245 (HB 1704) and should be reviewed under the
applicable regulations pursuant to state law. The determination will be based on information submitted on and with this
form.

The following information is required for Chapter 245 Review:

Attach supporting documentation, inciuding a summary letter with a. complete project history from the Original Application to
the present, with a copy of the original subdivision or site plan approval by the City and subsequent application approvals.
Specify project information for date claiming 1704 grandfathering; include a copy of the relevant permit upon which Chapter
245 vesting is claimed.

Project Application History File # Application Date Approval Date
Annexation/zoning .
(if applicable to history}

Preliminary Subdivision

Final Subdivision Plat C8f-79-57 _ June 18, 1979 August 9, 1979

Site Plan / Devel. Permit

Proposed Project Application (check one):  Preliminary Subdivision Final Ptat Bldg. Permit__ X

Proposed Project l.and Use: Specify acreage in each of the following land use categories:
Single Family / Duplex X Townhouse / Condo / Multi-family Office

Commercial Industrial / R&D Other (Specify)

Total acreage: __ 262 Watershed Dry Cree/Lake Austin Watershed Classification Water Supply Suburban

This proposed project application will still be reviewed under those rufes agg,regulattons that are not subject to Chapter 245, such as
those to prevent imminent desiruction of propeny or injury to r}s ingluding regufations dealing with stormwaler detention,

femporary erosion and sedimentation conirols/and regulations fo gt critigal/significant recharge features.
Signature - Property Owner o @ 21 TN Date: /& / z Z/ yri
7] e 7 g

Printed Name __ Terrence L. lrion tirlon@tirjonlaw.com Phone ! Fax (512) 347-9977: (512) 306-8803
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| (Exhib ot Cx 2/
*mmwmms x' KNG ALL MEN BY THESE BRESENTS: @

mmmvxs sss—svs“"* zse + 90 0‘
L CasewieESe sets ¢ 300 2“08’2.504
m,r@smmres,Im.,mtse,aw:poratim,asumerofanmtl.

Blogk A; Lots I + 2, Block By 1ot 1, Block C; of Section Two and Lots 1

through 14, Block E; ILots 1 through 10 and Iots 14 thruagh 19, Block ™ of

Section Three of Mt. Bommell Terrace, a Subdivision in the City of Aystin,

Tmuismmty,’rexas,accorﬁi:g plat of Mt, Bonell Terrace, Section Two =

of tecord in Volume 7% Page 157 and Plat of Mt. Bomell Terrece, Section

'Bzmofrecordm%lm\e?i’ Pace ] 74473 both recording references to the

Pmmofmmw,m,mwmmmofm

1ots(amtimedescribadmraragzagh9talwlﬁefollmxgmmm

restrictions and declare the same to be covenents rumning with the said land:

1. Uses of Property
‘a. - Each of said jots in M:. Bamell Terrace, Sactions Two and Taree,
sha_lbeusadmlyforﬁirsglemitreudmtd«elm;gs
b. I horses, cattle, cows, goats, shesp, Texhits, reptiles or other
animals, pigeons, pheasants, geme binds, fowl or poultry shall be
raised, kept or pemmitted upon said property or any part gheveof, except .
ﬂmdogsaﬂcatsarﬂothermmldpetswhekeptpmviﬂadﬂey
are not kept, bred or raised for camercial purpose.
c. No trade, profession or commercial activity of any character
shallbecarﬂ.aimmmyofmdlots,mrsmllanyﬂdngbedme
tterecmaﬂudzmaybeorbaumeamsarwetoﬂaemigﬂ:borbood

2. Type of Buildings
4. Mo regidentizl huilding may be erected or maintained on any lot
except one single-family deelling with private garage.
An cutbuilding not to exceed six hundred (600) square feet in floor .
shall be permitted, provided that the main dwalling has been
s&stanﬁallyompletedazﬂﬂwplansama;;pmmﬂarparagraﬂa&a.
b.  No trailer, cuthwuse, garage, shed, tent or tewporary :
of amy kind shall be erected or maintained on any of said lots prior
o the construction of the principal dwelling; provided, however,that
ttusrestrlctxmsmunotapplytoanybmwraxymmmgorim
nmtusedbyl@ﬁ‘!exmnes,m.,mistee,ltssuocesmmaasxgns,
. mﬂedevelopmt,subdlmsmorsaleofsa;dlotscri@mmmts
T - theremn.
3. Retention of Easements, Set Backs, Side and Rear Lines

HEasesients, Set Backs, Side and Rear Lines are reserved as indicated on
ﬂnmxdedpiatsaﬁamdmgwﬂwcnyofm&mng
Ordinance. These minimm restrictions may be adjusted by the
Ardutectmalﬂmnﬁtﬁee

4. pxdutecmalcmtmla:ﬁappmvalofplans

a. Fbrtmp:rpnaeofmsunngﬂxedevelqmmtofﬂxesIMVum
as a residential area of high standards, no building, fence, walil or
other structure shall be erectod, constructed, aitered, or meintained
upon any portion of said lots unless the complete plans, specifications
arﬁsiteplmthemﬁorshanhavebemf:mtapprmedmmﬂngbyﬂae
Architectural Committee as described in Paragraph 4b hereof. No house
or other structure shall remain unfinished for more than two years aftex
the same has been comenced. It is understood that the Architectural
Cormitbee may withhold its consent and spproval of any plans ox )
syeciﬁcatlmsolelymthebasisofmmtﬁae'sd:ssatmfactim
with the stvle, Gesiqn, size, nilding mmterials, appearance, height,
or location on the lot of the proposed structure or for eny other
reascn contrary to the general schere of development for the subdivision.
mmmmm@mmmmmﬁtmmawﬁc.
location on the lot to preserve lake or city views from other lots.
Notice of suwh disapproval by the Architectural Conmittes must be
delivered in writing by certified letter within twenty (20) working
Gaysafberplmxs!mhmsu&:nntteﬂtnﬂemﬁ.tbeg If notice of - -
disapproval is given it must give the reasons for disapproval, but need
not oatain suggestions as to what is necessary for approval. .

1502
Czc 3/
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7.

8.

" Kozmetsky, Charles S, Tesple, Harry M. Whittington, R. Gaweil <—§°
:mwmiw,%hmtmmmﬁ@tgﬁm "53

L

b. The Architectural Comxvitiee ghall be compoeed of Gregory A.

o

Fosssney, &mmm, Jr., but K45 Ventores, Inc.. its

to remove and replace any members of the Commitbee, and to £il1 (Q\
the Comitiee ghal] be KMs Ventures, Inc., SGZMmBuilding

. any vacancies in'the metbership of such Camiittee. The a¥iress of %3"-
- Rustin, Tewas 76701, Any subetitution, replacement or appointment:

ofmmaxsshallheevldawedbyavﬁttmmtnmtammedby
the wdsraigned, ite successors or agsiogng, and filed with the
County Clerk of Travis Coumty, Texas. The decision of any three
merbers of the Committet shall be binding upon the Camiittee.
Storage and Off~ Stresl Poarking

& Bo boats, trudks, trailers or other wehicles shall he stored
or kept for the purpose of repeir on any lots or drives, swrept in
enclosed garages or storage facilities protected from the view of
the public or other residents of Mt. Bonnell Terrace, Sections Two
and Three.

b. Nuoutsmeclotheslmeshallbeplacadonanylotug;essitm
screened fram the view of the public and other residents of Mt.
Bonnell Terrace, Sections Two and Three.

C. No huilding material shall be placed or stored on any lot emocept
during construction.

4. The owner of each lot shall provide off-street parking on such
lot for all of the gwner's vehicles owned which will be régularly ~ -
parked at the owner’s. re..idenve.

Signs

a. No signs denoting "For Sale® or "For Rent” shall be placed on
any lot or on any structure in Mt, Bornell Terrace, Sections Two and

. Three without the prior written consent of the Architectural Cosudttee.

No other type of gign or advertising shall ever be placed on any lot
or upon any structure in the Mt, Bomnell Perrace, Sections Two and
Three. A sign may be maintained by EMS Ventures, Inc,, Trustee, the
developer, advertising the subdivision and assisting in the sale of
19trsormpmva:entsthem1

Minimm Lot Size ' .

a. No resubdivisicon of the said lots in Mt. Bofinell Terrace, Sections
Two and Three, shall be made in order to create an additional lot or
plot for residence porposes: however, nothing herein shall prevent
the modification of boundaries of original lots if first approved by
Sales and leases

a. Each owner for himself, his heirs and assigns, by acceptance of
a deed to any of the said lots in Mt. Bonnell Terrace, Sections Two
and Thres, comvenants that any agrecment to sell, lease or rent any
lot {and all improvements thereon) shall be in writing and shall
specifically be subject to the prior right of &S Ventures, Inc.,
Trustee, its successors and assiqns, to purchase, lease or rent upon
the same terms or conditions acceptable to the cwner of the lot and
made to such owner in a written boma fide proposal, Bach such bona
fide written proposal which is socceptable to an owner desiring to sell
or lease shall be forwarded to M8 Vantures, Inc., at %02 Vaighn
Building, Austin, Texss. If, within seven days following receipt of
such proposal, KMS Ventures, Inc., Trustee, does not elect to purchase
or lesse in acoordance with such written proposal, the owner of said -
1ot may proceed to consummate the sale or lease contained in such
written proposal. If, RS Ventures, Inc., Trustee, its successors
and assigns, within such seven day pericd elects to exercise its option
to parchase or lease, written notice shall be delivered to the owner
of the lot advising that RMS Ventures, Inc., Trustes, has assumed 23l
oftheobhgatzasn@sedmﬂaepnd}aserorlessaemﬁersmh
written propesal. -




o,  Bxlusion of Properties

f'Mcf&%;mm,mmParwm, shall e
applicable in any way or binding upon the owner of Iots 11, 12 and
13, Blod;D,Sectj.mﬂmea

10. City of hustmmqmmts ) Z_US‘CJUD

& Nomlmmylota!mllamedamaximcfttweefeetofdepth
Except for structural excevation, no cut an.any lot shall be greater
than six fest. -

b. P.lltanldjngfamdaucmmslopesofﬁfbeenpamentandoverarﬁ
. on £ill placed vpon slopes fifteen percent and over must utilize design
and construction practicss certified by a registered professional engineer
quahfzedtopracticeintmsﬂeldarﬂsudldaslgnsﬂlallheplacadm
file with the City Engineering Department.

C. Evewlotahallbereasmablyawess:blehyavelncﬂef:mua
roadwey to the probsble building site. For a minimm travel distance

of twenty-Ffive fZS}MﬁmmrDMedgeﬂxednwgradem
exceed fourtesn {14) percent only with specific approval of surface and
geamtric design proposals by the director of the engineering departwent
or his designea, w

d. The restrictions of Paragrarh 10 of this agreement are

derived from the City of Austin, Texas, Ordinance No. 780105-C. Inthe
event that said ordinance becores less restrictive concerning _
fwﬂaﬂm,h&ldingsxtesanddzuamysthismatm}lbemﬂed
to follow such less vestrictive ordinance, but in the event that such
possmleoﬁlmdmmmm:esmmwﬂeresmmmafﬂus
.covenant shall remain in effect. This agreement may be modified, amended
or terminated only by a majority vote of a quorm of the members of the
Citymmllofﬂwecltyofpmstm,orsmilothergmenungbodyasmay
succeed the City Comncil of the City of Austin, and joined by the then
ovner or 51% of owners of the above described property at the time

of such modification, smendvent or temmination.

e. 1If any persons, person, corporation or entity of any other character
shall violate or atbampt to violate the foregoing agreement amd covenant
smfledearagraphlomly,itshanhe.?mfnlfortmcity

of Austin, a municipal corporation, its sucoessor and assigns, to
pxoaemxtepxmeedmgsatlm,ormequity,agamstsaldpe:mormﬂty
from vislating or attempting to violate such agreement or covenant.

11. Enforceabllity and Severability

a. E¥MS Ventures, The., Trustee, its successors and assigns, shall have
the right to enforce the performance of these restrictions and shall
have the right, in addition to ali legal and eguiteble remedies: to
sedcm]mctwezeheftopzevmtabma:hormfomeﬂnmmof

same. It is understood, however, that invalidacion of any restriction
herein omntained shall not in any way affect the validity of &ll other such
restrictions.

Executed this -3 day of July, 1979.

EMS Ventures, Im.,

Ing SEALY :
: cﬁ’
= T

ﬁ?o’('»&ﬂ.r D. "‘”’i;luco_(__-

Fobert D. Fowler

6661 1004
Exh bt Ex30 p. 3
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' BEFORE ME, the undersigned authority, on this day personally appeared
&emh._xqmtéq,rmdae‘ntbflﬁsmm;m.,am:mtimo;gmirad_'-;-
and existing imder the laws of the State of Delmware, having itg homé Office . . .
in Austin, Texas, known to me to be the person whose nare is subscribied to- | -
for the poy and consideration therein expressed, in the capacity therein

gtated, and as the act and deed of said corporation.

GIVEN (MDER MY HAND AND SFAL OF OFFICE, whis 30 day of July, 1579.

| A
NOTARY SEAL Notary Public in and for Travis Comty,
Texas
My commission expires 11-08-80.

— 61 1595
[Behibr Cx 3/ p &
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33 ZONING BOUNDARY
PENDING CASE

Home :: Zoning Information :: FAQ :: Zoning Districts :: Permitted Use Chart

ZONING

What is zoning?

Zoning is the division of land within a jurisdiction into separate districts within which uses are permitted,
prohibited or permitted with conditions. Zoning establishes site regulations, such as building heights, bulk <—*

.,_._> (densityffloor-to-area ratio), setbacks, building coverage, impervious cover, etc. Zoning is a power granted to

municipalities by the State in order to promote public health, safety, morals, or general weifare, and to
protect and preserve places and areas of historical, cultural, or architectural importance and significance.

Zoning is usually the first step in the City of Austin‘s development process. A Neighborhood Plan
Amendment may also be required if the property is located within an adopted Neighborhood Plan area and a
change to the adopted plan and/or the property’s future land use map (FLUM) designation is necessary, a
Neighborhood Plan Amendment may be processed concurrently with a request for a zoning change. Prior to
the construction or occupation of a new or expanded land use/business on a site, other steps including
subdivision, site plan, or building permit and inspection, may be required. Contact the Development
Assistance Center for additional information.

Austin City Connection - The Official Weh site of the City of Austin

Contact Us: Send Emait or 512-974-7668.

Legal Notices { Privacy Statement

© 1995 City of Austin, Texas. All Rights Reserved.
P.O. Box 1088, Austin, TX 78767 (512) 974-2000
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RCHAPTER 25-1, GENERAL REQUIREMENTS AND PROCEDURES.

ARTICLE 2. DEFINITIONS; MEASUREMENTS.

{25121 DEFINITIONS.
Unless a different definition is expressly provided, in this title:
[Definitions relevant to our Board of Adjustment Interpretation Appeal are shown.]

(37) ENCLOSED means a roofed or covered space fully surrounded by walls, including
windows, doors, and similar openings or architectural features, or an open space of less than 100
square feet fully surrounded by a building or walls exceeding eight feet in height.

(39) FLOOR AREA RATIO means the ratio of gross floor area to gross site area.

(43) GROSS FLOOR AREA means the total enclosed area of all floors in a building with a clear
height of more than six feet, measured to the outside surface of the exterior walls. The term
includes loading docks and excludes atria airspace, parking facilities, driveways, and enclosed
loading berths and off-street maneuvering areas.

34

[Section 3.3 of the McMansion Ordinance in attached Exhibit Ex¢ modifies the above definition

of Gross Floor when it is used for purposes of that Ordinance.]

(44) GROSS SITE AREA means the total site area.
Source: Sections 13-1-22, 13-2-1, 13-2-401, 13-2-435, and 13-5-61; Ord. 990225-70; Ord,

990805-46; Ord. 000309-39; Ord. 000406-85; Ord. 010329-18; Ord. 010607-8; Ord. 031211-
11; Ord. 041202-16.

[Egcﬁzépf E)C 5 _D;J
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SUBCHAPTER F: RESIDENTIAL DESIGN AND COMPATIBILITY
STANDARDS.

ARTICLE 1: GENERAL PROVISIONS.
§ 1.1. INTENT.

This Subchapter is intended to minimize the impact of new construction, remodeling, and
additions to existing buildings on surrounding properties in residential neighborhoods by
defining an acceptable buildable area for each lot within which new development may occur.
The standards are designed to protect the character of Austin's older neighborhoods by ensuring
that new construction and additions are compatible in scale and bulk with existing
neighborhoods.

Source: Ord. 20060216-043; Ord. 20060309-058; Ord. 20060622-022; Ord. 20060928-022.

ARTICLE 2: DEVELOPMENT STANDARDS.
§ 2.1. MAXIMUM DEVELOPMENT PERMITTED.

The maximum amount of development permitted on a property subject to this Subchapter is
limited to the greater of 0.4 to 1.0 floor-to-area ratio or 2,300 square feet of gross floor area, as
defined in Section 3.3. Floor-to-area ratio shall be measured using gross floor area as defined in
Section 3.3, except that the lot area of a flag lot is calculated consistent with the requirements of
Section 25-1-22 (Measurements).

Source: Ord. 20060216-043; Ord. 20060309-058; Ord. 20060622-022; Ord. 20060928-022;
Ord. 20080618-093,

ARTICLE 3: DEFINITIONS AND MEASUREMENT.
§ 3.1. BUILDABLE AREA.
In this Subchapter, BUILDABLE AREA means the area in which development subject to this
Subchapter may occur, and which is defined by the side and rear setback planes required by this
Subchapter, together with the area defined by the front, side, and rear yard setbacks and the

- maximum height limit.

Source: Ord. 20060216-043; Ord. 20060309-058; Ord. 20060622-022; Ord. 20060928-022.

/Ezcé/ bt &x 3¢




§ 3.3. GROSS FLOOR AREA.

In this Subchapter, GROSS FLOOR AREA has the meaning assigned by Section 25-1-21
(Definitions), with the following modifications:

3.3.1. In this Subchapter, GROSS FLLOOR AREA means all enclosed space, regardless of its
dimensions, that is not exempted under subsections 3.3.2, 3.3.3, or 3.3.4.

3.3.2. [Exempts parking areas and structures that meet specified conditions] from gross floor area
for purposes of this Subchapter:

3.3.3. Porches, basements, and attics that meet [certain specified conditions] shall be excluded
from the calculation of gross floor area:

3.3.4. An enclosed area shall be excluded from the calculation of gross floor area if it is five feet
or less in height. For purposes of this subsection:

A. Area is measured on the outside surface of the exterior walls; and
B. Height is measured from the finished floor elevation, up to either:
1. the underside of the roof rafters; or

2. the bottom of the top chord of the roof truss, but not to collar ties, ceiling joists, or any type of
furred-down ceiling.

Source: Ord. 20060216-043; Ord. 20060309-058; Ord. 20060622-022; Ord. 20060928-022;
Ord. 20080618-093.
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Relevant SedProny

LOCAL GOVERNMENT CODE

TITLE 7. REGULATION OF LAND USE, STRUCTURES, BUSINESSES, AND RELATED
ACTIVITIES

SUBTITLE A. MUNICIPAL REGULATORY AUTHORITY

CHAPTER 211. MUNICIPAL ZONING AUTHORITY

SUBCHAPTER A. GENERAL ZONING REGULATIONS

Sec. 211,003, ZONING REGULATIONS GENERALLY,

{a} The governing body of z municipality may requlate:
(1) the height, number of stories, and size of buildings and other
structures;
{2) the percentage of a lot that may be occupied;
{3) the size of yards, courts, and other open spaces;
{4) population density;
{5) the location and use of buildings, other structures, and land for
business, industrial, residential, or other purposes; and
{6) the pumping, extraction, and use of groundwater by persons other
than retail public utilities, as defined by Section 13.002, Water Code,
for the purpose of preventing the use or contact with groundwater that
presents an actual or potential threat to human health.

{b} In the case of designated places and areas of historical, cultural, or

architectural importance and significance, the governing body of a
municipality may regulate the construction, reconstructiocn, alteration, or

razing of buildings and other structures.
(c) The governing body of a home-rule municipality may alsc regulate the
bulk of buildings.

Acts 1987, 70th Leg., ch. 149, Sec. 1, eff. Sept. 1, 1987. Amended by Acts
2003, 78th Leg., ch. 731, Sec. 2, eff. Sept. 1, 2003.

Sec. 211.009. AUTHORITY OF BOARD.

{(a) The board of adjustment may:
{1) hear and decide an appeal that alleges error in an order,
requirement, decision, or determination made by an administrative
official in the enforcement of this subchapter or an ordinance adopted
under this subchapter;
{2) * hear and decide special exceptions to the terms of a zoning
ordinance when the ordinance requires the board to do so;
(3) authorize in specific cases a variance from the terms of a zoning
ordinance if the wvariance is not contrary to the public interest and,
due to special conditions, a literal enforcement of the ordinance would
result in unnecessary hardship, and so that the spirit of the ordinance
is observed and substantial justice is done; and

[ Exhibo,t- Ex 3{(




{4} hear and decide other matters authorized by an ordinance adopted

under this subchapter.
(b) In exercising its authority under Subsection {a){l), the board may
reverse or affirm, in whole or in part, or modify the administrative
cfficial's order, requirement, decision, or determination from which an
appeal is taken and make the correct order, requirement, decision, or
determination, and for that purpose the board has the same authority as the
administrative official.

Acts 1987, 70th Leg., ch. 149, Sec. 1, eff. Seﬁt. 1, 1987. Amended by Acts
1983, 73rd Leg., ch. 126, Sec. 2, eff. Sept. 1, 1993; Acts 1995, 74th Leg.,
ch. 724, Sec. 2, eff. Aug. 28, 1995.

Sec. 211.010. APPERL TO BOARD.
{a} Except as provided by Subsection (e), any of the following persons may
appeal to the board of adjustment a decision made by an administrative
official:

(1) a person aggrieved by the decision;
(¢) A member of the governing body of the municipality who serves on the
board of adjustment under Section 211.008(y) may not bring an appeal under
this section.

Acts 1987, 70th Leg., ch. 149, Sec. 1, eff. Sept. 1, 1987. Amended by Acts
1997, 75th Leg., ch. 363, Sec. 2, eff. Sept. 1, 1997.

[Exhib, v Ex35p.2
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LOCAL GOVERNMENT CODE

TITLE 7. REGULATION OF LAND USE, STRUCTURES, BUSINESSES, AND RELATED
ACTIVITIES

SUBTITLE C. REGULATCRY AUTHORITY APPLYING TO MORE THAN ONE TYPE OF LOCAL
GOVERNMENT

CHAPTER 245. ISSUANCE OF LOCAL PERMITS

Sec. 245.001. DEFINITICNS. In this chapter:

(1) "Permit" means a license, certificate, approval, registration, consent,
permit, contract or other agreement for construction related to, or provision
of, service from a water or wastewater utility owned, operated, or controlled
by a regulatory agency, or other form ¢f authorization required by law, rule,
requlation, order, or ordinance that a person must obtain to perform an
action or initiate, continue, or complete a project for which the permit is
sought.

(3) "Project"™ means an endeavor over which a regulatory agency exerts its
jurisdiction and for which one or more permits are reguired to initiate,
continue, or complete the endeavor.

2Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999.
2mended by: Acts 2005, 79th Leg., Ch. 6, Sec. 1, eff. April 27, Z2005.

Sec. 245.002. UNIFORMITY OF REQUIREMENTS.

{(b) If a series of permits is required for a project, the orders, |
regulations, ordinances, rules, expiration dates, or other properly adopted
requirements in effect at the time the original application for the -first
permit in that series is filed shall be the scle basis for consideration of
all subsequent permits required for the completion of the project. All
permits required for the project are considered to be a single series of
permits. Preliminary plans and related subdivision plats, site plans, and all
other development permits for land covered by the preliminary plans or
subdivision plats are considered collectively to be one series of permits for
a project.

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999.
Amended by: Acts 2005, 79th Leg., Ch. 6, Sec. 2, eff. April 27, 2005,

Sec. 245.004. EXEMPTIONS. This chapter does not apply to:

{2) municipal zoning regulations that do not affect landscaping or tree
preservation, open space or park dedication, property classification, lot
size, lot dimensions, lot coverage, or building size or that do not change
development permitted by a restrictive covenant required by a municipality;

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999.

Amended by Acts 2003, 78th Leg., ch. 646, Sec. 1.
Amended by: Acts 2005, 79th Leg., Ch. 31, Sec. 1, eff. September 1, 2005.
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Address

1 3609 Fall Trail

2 3704 Bonne!l Dr*

3 3710 Bonnell Dr
4 3708 Bonneli Dr

% 3802 Bonnell Dr

6 3703 Bonnell Dr

7 3705 Bonnell Dr

8 3503 Bonnell Ct

9 3501 Bonnell Ct
10 36086 Fall Trail
11 3603 Mt Bonnell Rd
12 3605 Mt Bonnell Rd
13 3701 Mt Bonnell Rd

- 14 3703 Mt Bonnell Rd

15 3803 Mt Bonnell Rd
16 3603 Alta Ct

Block E Mt Bonnell Terrace Sec 3
3604 Alta Ct
3602 Alta Ct
3806 Bonnell Dr
3810 Bonnell Dr

Block D Mt Bonnell Terrace Sec 3
3500 BonneH Ct
3502 Bonnell Ct
3801 Bonnell Dr

21836
13953
16943
27167

15469
17880

12862

Lot area of empty lot
compared to other

Home size of

proposed home
compared to other

homes
16% bigger. .
~this 13 Fhe enply (54

83% bigger
23% blgger
47% Emmmq. i}

46% Emmmi

43% _u_mmmq_ .

26% bigger
6% gm_mmq

24% b
14% bigger .



Abbreviated Timeline regarding building on the lot — starting with KMS Ventures Inc., Trustees subdivision

6/18/1979: KMS Ventures Inc., Trustees, submits application for final plat of Mount Bonnell Terrace Section 3 subdivision to CoA.
8/9/1979: Plat of subdivision recorded by Travis County Clerk

4/23/1982: KMS Ventures Inc., Trustees sells (empty) lot (3704 Bonnell Drive) to private owners

12/29/86 and 6/30/1993: ownership of the property (still empty lot) changes to other private owners

12/31/2010: Bill Clark purchases still empty lot

4/13/2011 - 8/26/2011: Bill Clark submits building plans that are denied by RDCC; then alternative plans that are approved by Greg
Guernsey

8/29/2011 - 9/14/2011: Aggrieved parties file Notice of Appeal with PDRD and Appeal to BoA

10/12/2011 - 10/14/2011: Bill Clark's attorney files HB 1704/Chapter 245 project application which is approved by Greg Guernsey
with grandfather date of 6/18/1979



409%. This plan, dated 6/11/2011, vaults the ceiling in the family room above 15 feet and continues to
claim habitable attic exemption for bed 5/bath 4. On 6/28 Mr. McDonald again tells aggrieved parties
that new alternative plan does not qualify for habitable attic exemption because bed 5/bath 4 are part
of second floor, not part of an attic.

7/6/2011: RDCC votes to deny application to allow an increased FAR and says house is too large for the
lot and incompatible with neighboring homes.

8/26/2011: Applicant submits alternative plan to PDRD. Plan is same as the one reviewed by Mr.
McbDonald on 6/28 except that a small balcony has been added outside bedroom 5/bathroom 4 and new
windows were added to the master bath. As before, Foyer and Family room have 20 — 22 foot high
ceilings and areas of these rooms are counted once. Habitablé attic exemption is claimed for bedroom 5
/ bathroom 4. PDRD accepts the applicant’s FAR calculation and Greg Guernsey approves the
application. These plans have a revision date of 7/21/2011.

8/29/2011 ~ 9/14/2011: Mr. McDonald tells aggrieved parties {on 8/29) that he reversed his prior
position on the habitable attic exemption on the advice of his supervisor. Aggrieved parties file Notice
of Appeal with Mr. McDonald on 8/31 and file paperwork for appeal of FAR calculation to BoA on 9/14.

10/12/2011: Applicant’s attorney (Terrence Irion) submits application for HB 1704 / Chapter 245 project
determination for Mr. Clark’s plans to build a house at 3704 Bonnell Drive. Mr. Irion’s cover letter tells
Greg Guernsey that our FAR appeal to the BoA should be found out of order and the hold on the
bu;’lding permit for 3704 Bonnell Drive should be removed.

10/14/2011: Greg Guernsey approves the HB 1704 / Chapter 245 project application, applying a
grandfather date of 6/18/1979. Decides that FAR provisions of McMansion ordinance do not apply to
Mr. Clark’s plans. ' ' B '

10/28/2011: Applicant submits revised plan for retaining wall to DAC and these are approved. Site Plan
— Final Grade is revised so that height of retaining wall and grading of rear of lot comply with CoA cut
and fill requirements. Building plans for proposed house are not changed — remain the same as in
8/26/2011 application approved by Greg Guernsey. The FAR calculations that we are appealing remain
in the approved plans, though Greg Guernsey and Brent Lloyd say the plans are not subjeét to the FAR
limitations of McMansion — due to the Chapter 245 grandfathering exemption. N

11/2/2011: Applicant begins grading lot.

Page 2 of 2




40%. This plan, dated 6/11/2011, vaults the ceiling in the family room above 15 feet and continues to
claim habitable attic exemption for bed 5/bath 4. On 6/28 Mr. McDonald again tells aggrieved parties
that new alternative plan does not qualify for habitable attic exerption because bed 5/bath 4 are part
of second floor, not part of an attic.

7/6/2011: RDCC votes to deny application to allow an increased FAR and says house is too large for the
lot and incempatible with neighboring homes.

8/26/2011: Applicant submits alternative plan to PDRD. Plan is same as the one reviewed by Mr.
McDonald on 6/28 except that a small balcony has been added outside bedroom 5/bathroom 4 and new
windows were added to the master bath. As before, Foyer and Family room have 20 — 22 foot high
ceilings and areas of these rooms are counted once. Habitable attic exemption is claimed for bedroom 5
/ bathroom 4. PDRD accepts the applicant’s FAR calculation and Greg Guernsey appro'ves the
application. These plans have a revision date of 7/21/2011.

8/29/2011 - 9/14/2011: Mr. McDonald tells aggrieved parties {on 8/29) that he reversed his prior
position on the habitable attic exemption on the advice of his supervisor. Aggrieved parties file Notice
of Appeal with Mr. McDonald on 8/31 and file paperwork for appeal of FAR calculation to BoA on 9/14.

10/12/2011: Applicant’s attorney (Terrence Irion) submits application for HB 1704 / Chapter 245 project
determination for Mr. Clark’s plans to build a house at 3704 Bonnell Drive. Mr. Irion’s cover letter tells
Greg Guernsey that our FAR appeal to the BoA should be found out of order and the hold on the
building permit for 3704 Bonnell Drive should be removed.

10/14/2011: Greg Guernsey approves the HB 1704 / Chapter 245 project appllcatlon applying a
grandfather date of 6/18/1979. Decides that FAR provisions of McMans:on ordmance do not apply to
Mr. Clark’s plans.

10/28/2011: Applicant submits revised plan for retaining wall to DAC and these are approved. Site Plan
— Final Grade is revised so that height of retaining wafl and grading of rear of lot comply with CoA cut
and fill requirements. Building plans for proposed house are not changed — remain the same as in
8/26/2011 application approved by Greg Guernsey. The FAR caiculations that we are appealing remain
in the approved plans, though Greg Guernsey and Brent Lloyd say the plans are not subject to the FAR
limitations of McMansion — due to the Chapter 245 grandfathering exemption.

11/2/2011: Applicant begins grading lot.
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Tests to see whether Habitable Attic (HA) adds mass to structure

Applicant claims HA space is inside attic over ohe-story section of house (cross-hatched); rest of house is +__.¢o_=m+o_..< house

Test 1.

Test 2.

Test 3.

Visual Tnspection: Looks like full two-story house, not part one-story
18" lower than main roof ridge

HA roof ridge is about:

Ridge of HA roof is over 1¥' floor master bath

Ceiling of master bath is 10 feet below ceiling of 2™ floor rooms, so would expect

18" higher than roof over BR 3

ridge of HA roof to be considerably lower than other roof ridges, but see Test 1 results

Rear roof slopes are 5.5 to 12 over HA and 4 to 12 over main house (see Exhibit Ex25)
Ridge of HA roof is 13.5 feet above finished floor of HA

If slope reduced to match main house, height would be 13.5 feet x (4 / 55) = 9.8 feet; ie., 3.7 feet fower!

Conclusion: HA attic roof disproportionately large compared to roof over twa-story section of house; so adds mass to house.
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NOTE: THIS ARLA SHALL WEET ALL CONDITONS OF SECTION J.3.5.G AS FOLLOWS:
). IHE ROOF ASOME 1715 NOT 4 FLAT OR WANSARD RODE AND HAS A SLOPE OF 312 OR CREATER
21T {5 FULY CONTANED MTHIN THE ROOF STRUCTURE

3 M HAS QNLY GNE FLOOR

41 DOES NOT EXTEND BEYOND THE FOOTRRINT OF THE FLOORS RELOW,

51T 1S THE RIGHESITS HABITAGEE PORTIGN OF THE BUILDING AND ADDS NO ADDINGNAL MASS To WHE STRUCTURE, AND

6. J0% OR HORE OF THE AREA WAS A CEILING HEIGHT OF SEVEN FEET OR LESS.

HOTE: TO SATISFY THE REQUIREMENT THAT
THIS AREA BE THE HIGHEST HASITABLE PORTION OF
THE BUILBING'. NO ATHC ABOVE THIS FLOOR Wil BE

HABITABLE. * SUCH ATTIC SPACE WHL EITHER B2

TRUSSES OR 8E LESS THAN 5' IN HEGHT.

CALCULATIONS:

172 SF
39B-5E-.

FRONT ATTIC UNDER 7'-
REAR ATDC UNDER 7'-

THIS ‘HASITABLE PORTICH OF THE ATTIC' I
OVER 7' HIGH, b

SF N SZE

THIS "HABITABLE FORTION OF THE ATTIC' IS
UNBER 7' HIGH, ANG 15 13§ SF

15 324 SF M SIZE

]

TOTAL AREA UNDER 7'- (570 > [ fu
TOTAL AREA OVER 7' E Gt [ P
T0TAL EXEMPT AREAS - S04 G, Lt TV P 3
fuy ‘
LSS :
TOTAL FLODR 7 AREA LOVERED @Y ROOF- 2447 SF .f ! mw
TOTAL EXEMPT AREAS - -844 SF ol 5
FLOOR 2 FAR- ~ 1503 SF B
,"..amn‘ 0 BELOK
THIS "HABTADLE PORTION OF THE ATTIC' 1S wml R A //../// M//// 2 k)
UKDZR 7" HIGH, AND 15 122 SF IN SIZE mr X R o =

CITY OF AUSTIN CALCULATIONS
Y OF AUSTH FAR, 1HP. COVERAGE  BLDG COVERAGE
NAR MLOVED 4D 450% 40.0%
FLOOR 1 LIMNG 2667 &F 267 F T T
FLOOR 2 LAMG 1505 &
TOTAL 10 5

F, PORCH 167 W07 5
R PORCH WY 363 5F
GARAGE pA BIw o EIE
QOEWAKS T §is
DRIVENAY 107 SF
L/C PADS 2
T00R LEHDINGS 75 &

MSKRY LEQCE 159 SF 158 SF
TOTAL AREA 4537 & FA 386 &
LOT AREA I163Y SF 11.6BY 57 11,68

FNa, caLculatan T 3883 [0 NIE

e
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] L

THE SEAL OM THIS PAGE FPERTAINS
ONLY TO THE AFFIRMATION OF THE
COMPLIANCE OF THESE PLANS TO THE
RESIDENTIAL DESIGN AND COMPATIBILITY
STANDARDS FOR THE CITY OF AUSTIN

2023
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