ZONING CHANGE REVIEW SHEET

K

CASE: C14-2011-0088 (Tillery Street) P.C. DATE: January 10, 2012
January 24, 2012

February 28, 2012
March 13, 2012

ADDRESS: 2200 Tillery Street

OWNER/APPLICANT: DCR III Mortgage, Sub I, LL.C (Lance B. Amano)

AGENT: Richard H. Crank

ZONING FROM: LO-MU-NP TO: W/LO-CO-NP* AREA:1.217 acres

*On December 12, 2011, the applicant sent the staff a letter asking to amend their rezoning request to
CS-MU-NP (Please sce Amendment Request Letter —Attachment B).

SUMMARY STAFF RECOMMENDATION:

The staff’s recommendation is to grant CS-MU-CO-NP, Community Commercial-Mixed Use-
Conditional Overlay-Neighborhood Plan District, zoning. The conditional overlay will limit
development on the site to less than 2,000 vehicle trips per day, will permit Limited Warehousing and
Distribution use as the only ‘CS’ district use, and limit the site to ‘GR’ district and ‘MU’ combining
district uses with the exception of the following specific uses:

Automotive Rentals
Automotive Repair Services
Automotive Sales

Automotive Washing (of any type)
Commercial Off-Street Parking
Exterminating Services
Funeral Services

Off-site Accessory Parking
Outdoor Entertainment
Outdoor Sports and Recreation
Pawn Shop Services

Service Station

In addition, the condition overlay will require that a minimum of 10% of the gross floor area of the
building on the Property be utilized for office uses.

PLANNING COMMISSION RECOMMENDATION:

01/10/12: Postponed to January 24, 2012 at the staff’s request (8-0, M. Dealey-absent);
R. Hatfield-1%, S. Kirk-2",

01/24/12: Postponed to February 28, 2012 at the neighborhood’s request (8-0, S. Kirk-absent);
D. Chimenti-1%, J. Stevens-2".



.

02/28/12: Postponed to March 13, 2012 at the joint request of the applicant and the neighborhood 9/
(9-0), S. Kirk-1%, R. Hattfield-2".

ISSUES:

On March 7, 2012, the agent for this case sent an e-mail with a revised public restrictive covenant that
includes new conditions pertaining to music, access, and a revision to the nuisance provision (Please
see Revised Proposed Restrictive Covenant — Attachment D). In addition, the applicant has included
a private restrictive covenant that was requested by the J.J. Seabrook Neighborhood Association for
the Commission’s review (Please see Proposed Private Restrictive Covenant — Attachment G).

The East MLK Contact Team provided a letter that states their opposition to the proposed land use
change and zoning change to the W/LO-NP district. Then on January 24, 2012, the East MLK
Combined Contact Team sent the staff an e-mail that stated that they propose that the case move
forward with the summary staff recommendation and that their recommendation is to grant CS-MU-
CO-NP zoning without changing the FLUM (Please see correspondence from East MLK Contact

Team Chair - Attachment E).

The staff received a letter from the J.J. Seabrook Neighborhood Association stating their opposition
to the requested rezoning, proposed FLUM change and restrictive covenant termination (Please see
Letter from the J.J. Seabrook Neighborhood Association — Attachment F).

DEPARTMENT COMMENTS:

The property in question is currently developed with an approximately 20,000 square foot
office/warehouse structure, with two loading docks. The applicant is seeking CS-MU-NP zoning to
bring the existing Limited Warehousing and Distribution use on the site into conformance with City
of Austin Land Development Code use regulations. The property was rezoned from the MF-2 district
to the LO district in 1985 through zoning case C14-84-361. Along with the rezoning case, the
applicant entered into a public restrictive covenant with the City of Austin that limited uses on the
site, stated that businesses be conducted within a building, required a lighted parking area, and
designated a six foot privacy fence adjacent to the residential neighborhood. In 1986, this public
restrictive covenant was amended to permit the State Bar of Texas to develop a print shop facility on
the site. The property was consequently developed with an office/warehouse structure. On
November 7, 2002, the property was rezoned again through the East MLK Combined Neighborhood

Plan to the LO-MU-NP district designation.

On January 13, 2012, the applicant sent the staff an e-mail stating that they would be willing to
restrict the property through the following through a conditional overlay for this case (Please see
Proposed Conditional Overlay for C14-2011-0088 —Attachment C):

A. A site plan or building permit for the Property may not be approved, released, or
issued, if the completed development or uses of the Property, considered
cumulatively with all existing or previously authorized development and uses,
generate traffic that exceeds 2,000 trips per day.

B. All permitted uses and conditional uses which are allowed only in the general

commercial services (CS) base district or less restrictive base districts are prohibited
uses of the Property, except for the one following use which is permitted:

Limited Warehousing and Distribution



Cu

In addition, the following uses are prohibited uses of the Property: /
Automotive Rentals 5

Automotive Repair Services
Automotive Sales

Automotive Washing (any type)
Commercial Off-street Parking
Exterminating Services
Funeral Services

Off-site Accessory Parking
Outdoor Entertainment
Qutdoor Sports and Recreation
Pawn Shop Services

Service Station

*On February 20, 2012, the applicant submitted a revised list of conditions that they are
offering to impose on this site that prohibits the following additional uses (Please see revised

Attachment C):

8

Bail Bond Services

Consumer Convenience Services
Drop-Off Recycling Collection Facility
Hotel-Motel

Indoor Entertainment

Pet Services

Restaurant (General)

The minimum interior side yard setback from the south line of the Property shall be 5
feet.

The maximum height on the site will be limited to 40 feet or 3 stories.

In addition, the applicant is proposing a public restrictive covenant to limit the following on the
property (Please see Proposed Restrictive Covenant —Attachment D):

1.

All principal business uses shall be conducted within a building. Accessory
uses may occur outside of a building. Business activities shall not create a
nuisance.

A minimum of 10 percent of the gross floor area of the building on the
Property shall be used for office uses. The term “gross floor area” shall have
the meaning given to it by the City Code as of the date hereof.

Deliveries to and from the Property by large trucks (meaning 18-wheel
trucks) shall be restricted to the hours between 8:00 a.m. and 6:00 p.m.
Outdoor loading and unloading with the use of mechanized equipment shall
also be restricted to the hours between 8:00 a.m. and 6:00 p.m.

Traffic signage shall be erected and maintained on the Property which directs
large trucks (meaning 18-wheel trucks) exiting the Property to proceed
toward Manor Road rather than toward Martin Luther King Boulevard.
Visual screening shall be installed and maintained between the existing
parking area on the Property and Tillery Street, except within the permitted
driveway onto the Property. Visual screening may consist of vegetation, a
privacy fence or decorative wall, any of which shall be a minimum of 4 feet

in height.
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6. A privacy fence of 6 feet in height shall be installed and maintained along
any Property line which is adjacent to other property zoned or used for

residentially.

The staff recommends CS-MU-CO-NP zoning for this site, permitting Limited Warehousing and
Distribution use as the only ‘CS’ district use, limiting the site to ‘GR’ district and ‘MU’ combining

district uses with the exception of the following specific uses:

Automotive Rentals
Automotive Repair Services
Automotive Sales
Automotive Washing (of any type)
Commercial Off-Street Parking
Exterminating Services
Funeral Services

Off-site Accessory Parking
Outdoor Entertainment
Outdoor Sports and Recreation
Pawn Shop Services

Service Station

The staff is supportive of a limited CS-MU-CO-NP zoning at this location because the proposed
zoning is consistent with the CS-MU-V-NP zoning to the north and the GR-V-NP zoning to the west
of this site. The proposed zoning will permit the applicant to continue the existing Limited
Warehousing and Distribution use on the site while limiting the property to GR-MU district uses.

The property is located adjacent to existing commercial uses to the north and west and will take
access to Tillery Street a collector roadway, a block off of Manor Road, a major arterial roadway.
The property in question will be subject to Compatibility Standards along the eastern property line for

any new redevelopment on the site.

The applicant agrees with the staff’s recommendation.

EXISTING ZONING AND LAND USES:

ZONING LAND USES

Site LO-MU-NP Office/Warehouse Structure

North | C§-V-CQO-NP Construction Sales and Services / Landscaping Company
(TexaScapes)

South | MF-2-NP Single-Family Residence

East CS-CO-NP, SF-3-NP Undeveloped Lot, Single-Family Residence

West GR-V-NP Automotive Repair and Outdoor Storage (Truck and Equipment
Tire Sales and Storage)

ARFA STUDY: East MLK Combined Neighborhood Plan — The property lies within the MLK
neighborhood plan area. The future land use map calls for mixed use land use for this property. The
requested CS-MU-NP zoning is in compliance with he adopted neighborhood plan.

TIA: Not Required

WATERSHED: Boggy Creek, Tannehill Branch DESIRED DEVELOPMENT ZONE: Yes



CAPITOL VIEW CORRIDOR: N/A HILL COUNTRY ROADWAY: N/A 5

NEIGHBORHOOD ORGANIZATIONS:

Anberly Airport Association
Austin Independent School District

Austin Monorail Project

Austin Neighborhoods Council

Austin Parks Foundation

Del Valle Cormnunity Coalition
East MLK Combined Neighborhood Association
East MLK Combined Neighborhood Contact Team
East MLK Neighborhood Combined COA Liaison
Home Builders Association of Greater Austin
Homeless Neighborhood Association

J. J. Seabrook Neighborhood Association
League of Bicycling Voters

MLK JR. Boulevard TOD Staff Liaison
Mueller Master Community Inc.

Mueller Property Owners Association

PODER

Sierra Club, Austin Regional Group
Super Duper Neighborhood Objectors and Appealers Organization
The Real Estate Council of Austin, Inc.

SCHOOLS:

Maplewood Elementary School

Kealing Middle School
McCallum High School

CASE HISTORIES:

NUMBER REQUEST COMMISSION CITY COUNCIL
C14-2007-0076 LO-MU-NP to 8/28/07: Approved staff’s 11/08/07: Postponed
(Smart Mail CS-MU-CO-NP | rec. for the termination of | indefinitely and removed
Building), and termination | the public RC and from the agenda at the

C14-84-361(RCT):
2200 Tillery Street

of the public
restrictive
covenant from
Zoning case
C14-84-361

approved staff’s rec. for
GR-MU-CO-NP district
zoning (6-2, M. Dealey, P.
Hui-Nay); J. Reddy-1%,

T. Atkins-2".

applicant’s request (7-0)

5/08/08: Case expired
administratively per
LDC 25-2-246(A(2)

C14-02-0057
(Airport Boulevard)

Upper Boggy
Creek
Neighborhood
Plan Combining
District
Rezonings

6/12/02: Approved LO-
MU-CO-NP, LO-H-MU-
CO-NP, LO-CO-NP, LR-
MU-CO-NP, LR-CO-NP,
GR-CO-NP, GR-MU-CO-
NP, CS-CO-NP, C5-MU-
NP, C5-MU-CO-NP, C5-1-
MU-CO-NP, LI-CO-NP
and Lots 16 and 17 with

8/01/02: Approved SF-3-
NP, MF-3-NP, MF-4-
NP, LO-MU-CO-NP,
LO-H-MU-CO-NP, LO-
CO-NP, GO-CO-NP,
LR-CO-NP, LR-MU-
CO-NP, GR-CO-NP,
GR-MU-CO-NP, Cs-
MU-NP, CS-MU-CO-




@

conditions (8-0)

NP, C5-1-MU-CO-NP,

LI-CO-NP, Tract 3
zoned LO-NP, Tract 16
& 17 postponed to
8/22/02 (7-0); all 3
readings

8/22/02: Approved LR-
MU-CO-NP for Tract 16
and SF-3-NP for Tract
17 on 1* reading (6-0)

10/24/02: Approved LR-
MU-CO-NP for part of
Tract 16: 2917
Cherrywooed Road (6-0);
2"/3" readings

C14-02-0142 East MLK 10/09/02: Approved staff 11/07/02: Approved SF-
Neighborhood rec. for rezonings plus the | 3-NP, SF-4A-NP, SF-6-
Plan Combining | following changes: 1} Add | NP, MF-2-NP, MF-3-
District visual screening and 25 NP, MF-3-CO-NP, NO-
Rezonings foot vegetative buffer along | MU-NP, LO-MU-NP,
eastern boundary of Tracts | GO-NP, LR-NP, LR-
154 and 159. 2) Rezone CO-NP, LR-MU-NP,
Tract 208 to GR-MU-CO- | GR-NP, GR-CO-NP,
NP with the "B" GR-MU-NP, GR-MU-
conditional overlay. 3) CO-NP, CS-NP, CS-CO-
Revise conditional “B" to NP, CS-MU-NP, CS8-1-
prohibit Pawn Shop MU-NP, IP-NP, LI-NP,
Services. 4) Add LI-PDA-NP, PUD-NP,
conditional overlay "B" to | P-NP, w/ conditions on
Tracts 22 and 29. 5) Add Tracts 5/6/8/15-
conditional overlays "H”, 17/20/22/26-
"I" and "J". 6) Add General | 7/28B/29/110/145B/146/
Warehouse and 208-209/235 (7-0); all 3
Distribution use to Tracts readings
154 and 159. VOTE: 5-3-1
(MC-Ist, MM-2nd); MA,
RP and CR- opposed, DS-
left early)
C14-01-0150 Rosewood 11/14/01: Approved 11/29/01: Approved CS-
(Airport Boulevard at | Neighborhood neighborhood plan with CO-NP, CS-MU-NP,
Manor Road) Plan Combining | Tract 53 rezoned to CS- CS-MU-CO-NP, LR-

District
Rezonings

MU-CO-NP and staff rec.
on Tract 56 (8-0)

MU-NP-LR-MU-CO-
NP, GR-MU-CO-NP,
MF-3-NP, P-NP, SF-3-
NP, CS-1-CO-NP, GO-
MU-NP, LI-CO-NP, LO-
MU-NP, P-H-NP (7-0);
1* reading




1/10/02: Approved &

2"3™ readings (7-0)

C14-01-0033 (1994
Land Fund II, Dallas
1, LP: 3300 Block of
Manor Road)

GR to CS-CO

4/17/01: Approved CS-CQ,
with conditions: 2,000
vehicle trip per day limit,
15-foot vegetative buffer
along west property line
along Tillery Street and
along south property line
adjacent to single-family
residences, permit
construction sales and
services as the only CS
district use and permit all
other GR district uses,
prohibit the following uses:
agricultural sales and
services, automotive
rentals, automotive repair
services, automotive sales,
automotive washing,
campground, convenience
storage, drop-off recycling
collection facility,
equipment repair services,
exterminating services,
funeral services, kennels,
outdoor entertainment,
outdoor sports and
recreation, pawn shop
services and scrap and
salvage uses (8-0-1, SG-
abstain)

5/17/01: Approved CS-
CO, with other
conditions: 1) Limit the
site to 2,000 vehicle trips
per day; 2} require a 15-
foot vegetative buffer
along west property line
along Tillery Street and
along south property line
adjacent to single-family
residences, 3) prohibit
the following uses:
agricultural sales and
services, art and craft
studio (general),
automotive rentals,
automotive repair
services, automotive
sales, automotive
washing, business
maintenance services,
campground,
convenience storage,
drop-off recycling
collection facility,
electronic prototype
assembly, equipment
repair services,
equipment sales,
exterminating services,
funeral services, kennels,
laundry service,
monument retail sales,
outdoor entertainment,
outdoor sports and
recreation, pawn shop
services, vehicle storage,
veterinary services,
limited warehousing and
distribution, maintenance
and service facilities,
transitional housing and
transportation terminal
(6-0); all 3 readings

C14-00-2083
(Texascapes, Inc.-
Office: 3219 Manor
Road)

GR to CS-CO

5/23/00: Approved staff
rec. of CS-CO zoning (8-0,
SA-absent), with the
following conditions:

6/22/00: Approved CS-
CO, with the following
conditions: limit
development of the




2

= _ ~ | limit development of the | property to uses that %

property to uses that generate less than 2,000
generate less than 2,000 vehicle trips per day,
vehicle trips per day, prohibit vehicular
prohibit vehicular access | access from Tillery
from Tillery Street, Street, require a 15-foot
require a 15-foot wide wide vegetative buffer
vegetative buffer along along the property line

_ the property line adjacent | adjacent to Tillery

i to Tillery Street, and Street, and prohibit the

' prohibit the following following uses:

| uses: Agricultural Sales Agricultural Sales and
I and Service, Automotive | Service, Automotive

Sales, Campground, Sales, Campground,

| Convenience Storage, Convenience Storage,
Drop off Recycling Drop off Recycling
Collection Facility, Collection Facility,
Equipment Repair Equipment Repair

[ Services, Exterminating Services, Exterminating
Services, Funeral Services | Services, Funeral
and Kennels Services, Kennels,

' Outdoor Entertainment,

Outdoor Sports and

Recreation, Pawn Shop
i Services, Scrap and

! Salvage (7-0); all 3
readings

RELATED CASES: Current Restrictive Covenant Termination Case: C14-84-361(RCT)
Zoning Case: C14-2007-0076 (Smart Mail Building: 2200 Tillery Strect)
Neighborhood Plan: C14-02-0142 (East MLK Combined Neighborhood Plan
Rezonings)
Zoning Case: C14-84-361 (Jimmy Youngquist: 2200 Tillery Street)

ABUTTING STREETS:

Name ROW Pavement Classification ADT
Manor Road 3% MAU4 Major Arterial 6,450
Tillery Street Varies 33 Collector Street 1,091
CITY COUNCIL DATE: February 9, 2012 ACTION: Postponed to March §, 2012 at

the staff’s request (6-0, Cole-off dais);
Spelman-1*, Morrison-2".

March §, 2012 ACTION:



ORDINANCE READINGS: 1*
ORDINANCE NUMBER:

CASE MANAGER: Sherri Sirwaitis

an 3rd

PHONE: 974-3057
sherri.sirwaitis@austintexas.org



ZONING
- N SUBJECT TRACT
7z ZONING CASE#: C14-2011-0088

[ 3 PENDING CASE LOCATION: 2200 TILLERY STREET

- - SUBJECT AREA: 1.217 ACRES

MANAGER: JERRY RUSTHOVEN

This map has been produced by the Communications Technology Management Dept. on behalf of the
Ptanning Development Review Dept. for the sole purpose of geographic reference. No warranty is made by
the City of Auslin regarding specific accuracy or completeness.
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STAFF RECOMMENDATION /la
The staff’s recommendation is to grant CS-MU-CO-NP, Community Commercial-Mixed Use-
Conditional Overlay-Neighborhood Plan District, zoning. The conditional overlay will limit
development on the site to less than 2,000 vehicle trips per day, will permit Limited Warehousing and
Distribution use as the only ‘CS’ district use, and limit the site to ‘GR’ district and ‘MU’ combining
district uses with the exception of the following specific uses:

Automotive Rentals
Automotive Repair Services
Automotive Sales

Automotive Washing (of any type)
Commercial Off-Street Parking
Exterminating Services
Funeral Services

Off-site Accessory Parking
Outdoor Entertainment
Outdoor Sports and Recreation
Pawn Shop Services

Service Station

[n addition, the condition overlay will require that a minimum of 10% of the gross floor area of the
building on the Property be utilized for office uses.

BASIS FOR RECOMMENDATION
I The proposed zoning should promote consistency and orderly planning,

The proposed zoning will be consistent with the current zoning trends in the area as there is CS-
MU-V-NP zoning to the north and the GR-V-NP zoning to the west of this site.

2. Zoning should promote the policy of locating retail and more intensive zoning near the
intersections of arterial roadways or the intersections of arterials and major collectors,

The property in question is located adjacent to existing commercial uses to the north and west and
will take access to Tillery Street a collector roadway, a block to the south of Manor Road, a major

arterial roadway.

3. Zoning should allow for reasonable use of the property.
The proposed zoning will permit the applicant the applicant to utilize the existing
office/warehouse structure for as a Limited Warehousing and Distribution use while limiting the

property to GR-MU district uses. CS-MU-CO-NP district zoning will bring the current use on the
site into conformance with City of Austin Land Development Code regulations.

EXISTING CONDITIONS

Site Characteristics

The site under consideration is currently developed with an office/warehouse structure that has two
loading docks and a small parking area.

10
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The site is not located over the Edwards Aquifer Recharge Zone. The site is located in the Boggy
Creek and Tannehill Branch Watersheds of the Colorado River Basin, which are classified as Urban
Watersheds by Chapter 25-8 of the City's Land Development Code. It is in the Desired Development

Zone.

This site is required to provide on-site structural water quality controls (or payment in lieu of) for all
development and/or redevelopment when 5,000 sq. ft. cumulative is exceeded, and detention for the
two-year storm. At this time, no information has been provided as to whether this property has any
pre-existing approvals which would preempt current water quality or Code requirements.

According to flood plain maps, there is no flood plain within the project area.

Trees will likely be impacted with a proposed development associated with this rezoning case. Please
be aware that an approved rezoning status does not eliminate a proposed development’s requirements
to meet the intent of the tree ordinances. If further explanation or specificity is needed, please contact
the City Arborist at 974-1876. At this time, site specific information is unavailable regarding other
vegetation, areas of steep slope, or other environmental features such as bluffs, springs, canyon

rimrock, caves, sinkholes, and wetlands.

Standard landscaping and tree protection will be required in accordance with LDC 25-2 and 25-8 for
all development and/or redevelopment.

Impervious Cover

Impervious cover is not limited in this watershed class; therefore the zoning district impervious cover
limits will apply.

Site Plan

Please clarify if the restrictive covenant associated with this property will be terminated.

Any new development is subject to Subchapter E. Design Standards and Mixed Use. Additional
comments will be made when the site plan is submitted.

The site is subject to compatibility standards. Along the south and east property line, the following

standards apply:

g No structure may be built within 25 feet of the property line zoned or used as single family..
No structure in excess of two stories or 30 feet in height may be constructed within 50 feet of
the property line.

No structure in excess of three stories or 40 feet in height may be constructed within 100 feet
of the property line.

No parking or driveways are allowed within 25 feet of the property line zoned or used as
single family.

In addition, a fence, berm, or dense vegetation must be provided to screen adjoining
properties from views of parking, mechanical equipment, storage, and refuse collection.

Additional design regulations will be enforced at the time a site plan is submitted.

11



Stormwater Detention l4

At the time a final subdivision plat, subdivision construction plans, or site plan is submitted, the
developer must demonstrate that the proposed development will not result in additional identifiable
flooding of other property. Any increase in stormwater runoff will be mitigated through on-site
stormwater detention ponds, or participation in the City of Austin Regional Stormwater Management

Program if available.
Transportation
No additional right-of-way is needed at this time.

A traffic impact analysis was not required for this case because the traffic generated by the proposed
zoning does not exceed the threshold of 2,000 vehicle trips per day. {LDC, 25-6-113]

Manor Road is classified in the Bicycle Plan as Bike Route No. 42. Tillery Street is classified in the
Bicycle Plan as Bike Route No 346.

Capital Metro bus service (Route No. 20) is available along Manor Road.

There are existing sidewalks along Manor Road and Tillery Street

Existing Street Characteristics:

Name ROW Pavement Classification ADT
Manor Road 88’ MAU4 Major Arterial 6,450
Tillery Street Varies 33’ Collector Street 1,09]

Water and Wastewater

FYI: The landowner intends to serve the site with City of Austin water and wastewater utilities. The
landowner, at own expense, will be responsible for providing any water and wastewater utility
improvements, offsite main extensions, utility relocations and or abandonments required by the
proposed land use. Water and wastewater utility plans must be reviewed and approved by the Austin
Water Utility for compliance with City criteria. All water and wastewater construction must be
inspected by the City of Austin. The landowner must pay the City inspection fee with the utility
construction. The landowner must pay the tap and impact fee once the landowner makes an
application for a City of Austin water and wastewater utility tap permit.

12
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2200 TILLERY ST.

NEIGHBORHOOD PLAN/ZONING INFORMATION SUMMARY
July 25, 2011

Background

The property to be rezoned is located on the west side of Tillery St., just south of Manor
Rd. Itisa 1.217 acre parcel that has not been formally subdivided, but received a Land
Status Determination on May 24, 2007, stating that platting was not required. The
property is located within the boundary of the East MLK Combined Neighborhood
Planning Area, and is currently designated as Mixed Use on the Future Land Use Map
and zoned LO-MU-NP. It is currently improved as a 20,000 SF office/warehouse
building with two loading docks and related parking.

The property is located within a transition area that ranges from single family use and
zoning to the south and east, to commercial use and zoning to the north and west. The
property across Tillery St. to the east is zoned SF-3-NP and CS-CO-NP. The adjacent
property to the south is zoned MF-2-NP and appears to be used as a single family
residence and possibly a business. The adjacent property to the west is zoned GR-V-NP
and is used as a truck and equipment tire business; while the adjacent property to the
north is zoned CS-V-CO-NP and is used as a large scale landscape business.

The property was zoned from MF-2 to LO in 1985 (C14-84-361), and a restrictive
covenant was also entered into with the City of Austin. The restrictive covenant was
amended in 1986 to allow for the State Bar of Texas to use it for its purposes, including a
print shop facility. The property was then developed as currently improved, presumably
by or for the State Bar of Texas, and used by the State Bar of Texas as an
office/warehouse including a print shop facility. The East MLK Combined
Neighborhood Plan was adopted on November 7, 2002, which changed the zoning from

LO to LO-MU-NP.

The State Bar of Texas sold the property to an individual in 2000, who in turn requested a
change in zoning from LO-MU-NP to CS-MU-CO-NP (C14-2007-0076), and termination
of the restrictive covenant. Zoning review staff proposed an alternate recommendation of
GR-MU-CO-NP and also recommended the termination of the restrictive covenant, both
of which were later recommended by the Planning Commission, and scheduled for City
Council in November 2007. The applicant requested a postponement, it appears that the
City Council never voted on the request, and the applications for rezoning and
termination of the restrictive covenant appear to have expired. The property was recently
foreclosed in February 2011, is vacant, and currently owned by a mortgage company that

has it listed for sale.

LAND PLANNING « DEVELOPMENT CONSULTING « LANDSCAPE ARCHITECTURE

7301 N. FM 620 « SUITE 155, #195 » AUSTIN, TEXAS 78726 * PHONE (512) 474-1220 FAX (512) 474-1248



Proposed Plan Amendment And Zoning

AX

The property as currently improved cannot be fully utilized under LO zoning, which does
not allow for warehouse use. It also has a substantial parking deficiency for office or
retail use. The 20,000 SF building is served by approximately 32 parking spaces, or 1
space per 625SF of building area. Office use allowed under the current LO zoning, and
many uses allowed under the previously recommended GR zoning, require 1 parking
space per 275SF of building area or about 73 spaces. The required parking can be
reduced to 80% or 58 spaces as allowed within the Urban Core, which still leaves much
of the building area without parking. Therefore, the applicant is requesting a change in
zoning to WLO-CO-NP, to allow for the building to be used as an office/warehouse,
which will also allow for uses that have a required parking ratio based on the actual uses
of the building area as per Appendix A, Tables Of Off-street Parking and Loading
Requirements, Schedule A.

Since the WLO zoning district is not considered to be typically located within the Mixed
Use designation on the FLUM, as per the Land Use And Zoning Matrix, the rezoning will
require a Plan Amendment to change the FLUM from Mixed Use to Commercial. The
property is adjacent to commercial zoning and uses on two sides, and it is unlikely that
the current improvements are suitable for residential use in the foreseeable future. The
applicant believes that the WLO zoning is suitable for the property since it allows for it to
be used as an office/warehouse which serves as a suitable transition from the single
family uses to the construction and automotive uses within the immediate area. The
definition for WLO allows for it to be permitted adjacent to some residential uses, and the
adjacent residential use is zoned MF-2. The applicant is willing to prohibit some
allowable uses within the WLO district that are less compatible with the nearby single
family residential use, which will be identified after further discussion with the area
residents. The applicant has met with the Contact Team to preliminarily review the
requested Plan Amendment and rezoning, and has scheduled a meeting with the JJ
SEABROOK NEIGHBORHOOD ASSOCIATION to discuss the request prior to the
formal Plan Amendment meeting to be scheduled by COA staff.

The applicant is also submitting an application requesting the termination of the existing
restrictive covenant since it does not allow for office/warehouse use, and a Neighborhood
Plan has been adopted since the restrictive covenant was put in place over 25 years ago.
Termination of the restrictive covenant was previously recommended by COA staff and

the Planning Commission.

Conclusion

The proposed Plan Amendment to Commercial Land Use, rezoning to WLO-CO-NP and
termination of the restrictive covenant are reasonable and appropriate for this property for

the following reasons:

e The property is already developed with office/warehouse use, and has been used
as such for many years

7301 N. FM 620 * SUITE 156, #195 * AUSTIN, TEXAS 78726 * PHONE (512) 474-1220 FAX (512) 474-1248



3

The proposed zoning is an appropriate transition zoning given the existing zoning (//
and uses surrounding the property. '
The Commercial Land Use designation is only needed because the WLO does not
combine with Mixed Use, and it is unlikely that the property will be used for

residential purposes in the foreseeable future

Some allowable WLO uses will be prohibited in the Conditional Overlay

The site generated traffic for office/warehouse use is very low

WLO only allows for indoor storage use

The restrictive covenant is cumbersome to modify, was put in place before the

adoption of the Neighborhood Plan, and was recommended to be terminated in

2007

7301 N. FM 620 * SUITE 155, #195 + AUSTIN, TEXAS 78726 + PHONE (512) 474-1220 FAX (512) 474-1248
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LAND DESCRIPTION AND ANALYSIS
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TILLERY STREET INDUSTRIAL BULbiNG IMPROVEMENTS DESCRIPTION AND ANALYSIS
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RICHARD H.CRANK,. 487,/

December 12, 2011

Ms. Sherri Sirwailis

Planning and Development Review Department
City of Austin

One Texas Center-Suite #5323

305 Barton Springs Roud

Aushin. Texus 78704

RI: 2200 Tillery Stz Zoning Case Now CH4-20] 1-0088
Dear Ms. Sirwiatis;

As agent tornhe above referenced applicanon for rezoning. |sen respectiully
requesting ind amendment from the previously requested zoning o Warehouse/imited
Office-Neighborhood Plan (WLGO=NPY, 1o Genernl Comimercial Services-Mixed se-
Nerghborhnod 1"l (CS-MU-NPj. The purpose of the requested CS zoning s ta ollaw
lor Limited Warcheusing and Diswibution use in arder far the existing oliice-wirehose
Improvements to continue to he wilized, Please let me know i yow have any questions ol

need additional information.
Fhank yoa for your assistincee.,

Simeerely,

Jlckall o &

Richard 11, Crank., ASLA

LAND PLAMWING « DEVELOPMENT CONSUL TIMG « LAMOSCAPE ARCHITECTURE

7301 N FMAZD * SUITE 155, #4195 « AUSTIN, TEXAS 7726 - PHONE (5121 474 1200 FAY. (512) 474-124R
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PROPOSED ORDINANCE PROVISION CREATING (ﬁ
CONDITIONAL OVERLAY FOR C14-2011-0088 (2200 TILLERY STREET) /

PART 2. The Property within the boundaries of the conditional overlay combining district
established by this ordinance is subject to the following conditions:

A A site plan or building permit for the Property may not be approved, released, or
issued, if the completed development or uses of the Property, considered
cumulatively with all existing or previously authorized development and uses,
generate traffic that exceeds 2,000 trips per day.

B. All permitted uses and conditional uses which are allowed only in the general
commercial services (CS) base district or less restrictive base districts are prohibited
uses of the Property, except for the one following use which is permitted:

Limited warehousing and distribution

C. In addition, the following uses are prohibited uses of the Property:

Automotive rentals

Automotive repair services
Automotive sales

Automotive washing (any type)
Bail bond services

Commercial off-street parking
Consumer convenience services
Drop-off recycling collection facility
Exterminating services

Funeral services

Hotel-motel

Indoor entertainment

Off-site accessory parking
Outdoor entertainment

Outdoor sports and recreation
Pawn shop services

Pet services

Restaurant (general)

Service station

D. The minimum interior side yard setback from the south line of the Property is 5 feet.
E. The maximum height is 40 feet or 3 stories.

Except as specifically restricted under this ordinance, the Property may be developed and used in
accordance with the regulations established for the general commercial services (CS) base district,

and other applicable requirements of the City Code.

7878349v.2
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RESTRICTIVE COVENANT é‘le\)t@(ﬂ\fb/ 7/ (2

OWNER:  DRC IIl Mortgage SUB I, LLC C /
OWNER’S ADDRESS: 12396 World Trade Drive, Suite 114, San Diego, CA 92128 &
CONSIDERATION: Ten and No/100 Dollars ($10.00) and other good and valuable

consideration paid by the City of Austin (hereinafter the “City”) to
the Owner, the receipt and sufficiency of which are acknowledged.

PROPERTY: That certain 1.217 acres of land more particularly described by metes and
bounds in Exhibit “A* which is attached hereto and made a part hereof,
and locally known as 2200 Tillery Street in the City of Austin, Travis

County, Texas.

WHEREAS, the Owner of the Property and the City have agreed that the Property should be
impressed with certain covenants and restrictions in connection with the rezoning of the Property

in City of Austin Zoning Case No. C14-2011-0088;

NOW, THEREFORE, it is declared that the Owner of the Property, for the consideration, shall
hold, sell and convey the Property subject to the following covenants and restrictions impressed
upon the Property by this restrictive covenant. These covenants and restrictions shall run with
the land and shall be binding on the Owner of the Property, its successors and assigns.

1. All principal business uses of the Property shall be conducted within a building.
Accessory uses such as parking, loading and unloading, signage, and placement of
dumpsters may occur outside of a building. Nothing herein shall be construed to prohibit
typical outdoor activities by residential or civic uses, as such uses are defined by the City
Code. Business activities conducted on the Property shall not be allowed to create a
nuisance, including without limitation excessively loud noise, foul odors, or noxious
fumes to the degree that such things would be offensive to a person of normal

sensibilities.

2. A minimum of 10 percent of the gross floor area of any building or portion of a building
on the Property which is used for “limited warehousing and distribution™ shall be office
space for the limited warehousing and distribution use. The terms “gross floor area” and
“limited warehousing and distribution™ shall have the meanings given to them by the City

Code as of the date hereof.

3. Deliveries to and from the Property by large trucks (meaning 18-wheel trucks) shall be
restricted to the hours between 8:00 a.m. and 6:00 p.m. Outdoor loading and unloading
with the use of mechanized equipment shall also be restricted to the hours between 8:00

a.m. and 6:00 p.m.

4. Traffic signage shall be erected and maintained on the Property which directs large trucks
(meaning 18-wheel trucks) exiting the Property to proceed toward Manor Road rather
than toward Martin Luther King Blvd.



5. Visual screening shall be installed and maintained between the existing parking area or?
the Property and Tillery Street, except within the permitted driveway onto the Property,

which visual screening may be vegetation, a privacy fence or a decorative wall, any of
which shall be a minimum if 4 feet in height.

6. A privacy fence of 6 feet in height shall be installed and maintained along any Property
line which is adjacent to other property zoned or used residentially.

7. The Property shall not be used as a commercial venue for amplified music or outdoor
music, even as a secondary use in connection with a primary use such as a restaurant, or
on an intermittent basis for events such as the annual “South by Southwest” music
festival. Provided, this restriction shall not be construed to prevent any resident of the
Property from playing musical instruments.

8. Vehicular access to or from Tillery Street shall not be permitted through the Property for
any land which is adjacent to or otherwise in the vicinity of the Property, except for

emergency services vehicles.

9. If any person or entity shall violate or attempt to violate this agreement and covenant, it
shall be lawful for the City to prosecute proceedings, at law or in cquity, against such
person or entity violating or attempting to violate such agreement or covenant, to prevent
the person or entity from such actions, and to collect damages for such actions.

10. If any part of this agreement or covenant shall be declared invalid, by judgment or court
order, the same shall in no way affect any of the other provisions of this agreement, and
such remaining portion of this agreement shall remain in full effect.

11. If at any time the City fails to enforce this agreement, whether or not any violations of it
are known, such failure shall not constitute a waiver or estoppel of the right to enforce it.

12, This agreement may be modified, amended, or terminated only by joint action of both (a)
a majority of the members of the City Council of the City, and (b) the owner(s) of the
Property at the time of such modification, amendment or termination.

When the context requires, singular nouns and pronouns include the plural.

EXECUTED this day of , 2012,

DRC III Mortgage SUB I, LLC

By:
Name;
Title:




STATE OF §
§

COUNTY OF §

This instrument was acknowledged before me this , 2012
by , the of DRC III
Mortgage SUB I, LLC, a limited liability company, on behalf of said limited
liability company.

Notary Public - State of

7878872v.5



Exhibit A

HOLT CARSON, INC.

PROFESSIONAL LAND SURVEYORS
1904 FORTVIEW RCAD
AUSTIN, TX 78704
TELEPHONE: (512) 442-0990
FACSIMILE: ($12) 442-1084

FIELD NOTE DESCRIPTION OF 1 217 ACRES OF LAND QUT OF QUTLOT 50
DIVISION "B" OF THE GOVERNMENT OUTLOTS ADJOINING THE CITY OF AUSTIN
ACCORDING TO THE MAP OR PLAT THEREOF FILED IN THE GENERAL LAND
OFFICE OF THE STATE OF TEXAS, BEING ALL OF THAT CERTAIN (1217 ACRE)
TRACT OF LAND AS CONVEYED TO LAWRENCE C MATHIS BY SPECIAL
WARRANTY DEED RECORDED IN 200005048t OF THE OFF ICIAL PUBLIC
RECORDS OF TRAVIS COUNTY, TEXAS, AND BEING MORE PARTICULARLY
DESCRIBED BY METES AND BOUNDS AS FOLLOWS:

BEGINNING at a 4" iron rod found with a piastic cap imprinted with "Carson and Bugh
Professional Surveyors” in the present West right-of-way fine of Tillery Street for the
Southeast comer of that certain (1 217 acre) tract of land as conveyed 10 Lawrence C
Mathis by Special Warranty Deed recorded in Document No. 2000050481 of the Officat
Public Records of Travis County, Texas, and for the Northeast corner of that certain
(0.968 acre) tract of land as conveyed to Matik Khurshid by Waranty Deed recorded in
Document No. 2002188638 of the Official Public Records of Travis County, Texas, and
being the Southeast corner and PLACE OF BEGINNING of the herain described ract,
and from which a 3/4" iron pipe found for the Northeast coimer of Lot 20, Encina
Terrace, a subdivision in Travis County, Texas, according fo the map or plat thereof
recorded in Volume 30 Page 22 of the Plat Records of Travis County, Texas, bears

S5 14 deg. 50' 55" £ 121.69 R. (direct lie);

THENCE leaving the West right-of-way line of Tiliery Street with the comman iine of
said Mathis (1 217 acre) tract and said Khurshid {0.986 acre) tract, S 80 deg. 01 49~ w
292.26 ft. to a 4" won rod found with a plastic cap imprinted with "Carson and Bush
Professlonal Surveyors” for ihe Southwest corner of said Mathis (1. 217 acre) tract and
for the Southeast corner of Lot 1, The Bartielt-Hudnall Addition, a subdivision in Travis
County, Texas, according 1o the map or plat thereof recorded in Volume 77 Page 311 of
the Plat Records of Travis County, Texas, and being the Southwes! comer of this Iract,
and from which a %" iron rod found for ihe Northwest corner of said Khurshid (0 568

acre) tract bears S 80 deg 01°'49" W 72 20 #t

THENCE with Ihe West ine of said Mathrs (1 217 acre) tract, N 07 deg 33 45w
186 98 R 10 @ 2° von pipe found for the Northwest comer of said Mattis (1 217 acre)
tract and for the Southwest cormer of that certain (1 658 acre) tract of land as Conveyed
to 3218 Manor Road L L C by deed recorded in Document No 20001320886 of the
Official Public Records of Travis County Texas, and being the Northwest cormer of jhs

tract,

end of Page 1
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1217 ACRES

THENCE with the common line of said Mathis (1.217 acre} tract and said 3219 Manor
Road L.L.C. (1 658 acre) tract, N 81 deg. 14'22" E 284 38 M 0 a 34" iron rod found with
a plastic cap imprinted with “Carson and Bush Professionat Surveyors” in the prasent
West night-of-way line of Tillary Street for the Northeast comer of said Mathis (1 217
acre) bact and being the Northeast corner of thug tract,

THENCE with the West nght-of-way lina of Tillery Street and with the East line of said
Mathis (1 217 acre) tract, S 10 deg. 00" 00" E 180 80\ Io the PLACE OF BEGINNING,
contamning 1 217 acres of land

SURVEYED: May 3, 2007 A G, T
PRV ik
0“'\-\“1\" ad
() <

Holt Carson
Registered Professional Land Surveyor No. 5168
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To: City of Austin Planning Commission (/

Re: Case Number NPA-2011-0015.02
Date: November 6, 2011 ﬁ

On October 17, 2011 the East MLK Combined Neighborhood Contact Team held a
meeting in which Ben Heimsath of the JJ Seabrook Neighborhood Association presented
the NA Subcommittee position regarding the 2200 Tillery Case. This meeting followed
the City-arranged meeting on September 17, 2011 in which Richard Crank presented his
case to the Neighborhood. Richard Crank’s client owns the property at 2200 Tillery. It is
currently zoned as LO-MU-NP, but Mr. Crank’s client wishes to change the land use from
Mixed Use to Commercial and also change the zoning to W/LO-NP. The JJ Seabrook
Subcommittee opposes the proposed land use and zoning changes.

The East MLK Combined Neighborhood Contact Team voted to oppose the‘proposed
land use and zoning change because it would entail the loss of the Mixed Use land use
for 2200 Tillery. JJ Seabrook Neighborhood has witnessed tremendous change since the
old Austin airport closed. What was once a very commercial and industrial area has
changed into a much more residential-friendly neighborhood (even though the
neighborhood existed all along). The Mixed Use appropriation for the property at 2200
Tillery is appropriate as Mixed Use allows for various development, including that of a
live/work type of structure in which the neighborhood would most like to see at the
aforementioned property. By changing the land use to commercial, the live/work
development model would be prohibited. Additionally, the buffer zone that Mixed Use
currently lends to the primarily residential properties that surround 2200 Tillery would

be lost.

The Contact Team believes that such a change in the land use and zoning is a step back
in time. The J} Seabrook Neighborhood Pian states that “many of the commercial uses
that [currently] exist in the area were related to the former airport and may no longer
be appropriate.” Therefore, the fact that the property at 2200 Tillery could be converted
into commercial does not reflect the current needs and character of the neighborhood:
Furthermore, the Plan goes on to say that while development will occur due to the
conversion of Mueller, “existing commercial properties should be encouraged to
redevelop with mixed use.” To re-iterate—changing the property to commercial would
completely contradict what the Neighborhood Plan envisions for the area.

Please contact us if you have any questions or concerns.

Respectfully submitted,

Joy Casnovsky, East MLK Combined Neighborhood Contact Team Chair

512.589.1090
sovioyc@gmail.com
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Sirwaitis, Sherri (}Q
Y

From: Joy Casnovsky— %

Sent: Tuesday, January 24, 2012 1:51 PM

To: Sirwaitis, Sherri

Cc:

Subject: 2200 Tillery Case

Attachments: C14-2011-0088 (Tillery Street).doc; C14-84-361 (RCT)-(Tillery Street Restrictive Covenant
Termination).doc; permittedusechart.pdf

Hi Sherri et al.,

Based on the attached staff report, the East MLK Combined Contact Team proposes to move forward
with the city summary staff recommendation with the strong suggestion that the JJ Seabrook
neighborhood association’s 2200 Tillery case team meet with Mr. Crank during the time between now
and any city council review to refine content of the Conditional Overlay and Restrictive Covenants.
In other words, the East MLK Combined CT supports the staff’s recommendation is to grant CS-MU-

CO-NP, Community Commercial-Mixed Use-Conditional Overlay-Neighborhood Plan District WITHOUT
changing the FLUM.

Thank you,

Joy Casnovsky

Chair, East MLK CCT

Moody Andrews, Vice-Chair EMLK CCT

Matt Macioge, Secretary, EMLK CCT

ey linthivclen e vordores ol

2/28/2012
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J.J. Seabrook Neighborhood Association(}}éo

January 23, 2012
FROM: Dan Daniels, President, (512)708-892¢6
P.0O. Box 6219, Austin, TX 78762

RE: 2200 Tillery Street;
Case No. NPA-2011-0015.02 and associated cases; C14-201 1-2088; C14-84-361

RCT);
Request for ﬁezoning, re-FLUMing, and abandonment of restrictive
covenant (represented by Richard Crank).

TO: City Planning Staff, Planning Commissioners, and City Council Members

The J.J. Seabrook Neighborhood Association has adopted the position that no change should be
made to the FLUM or to the zoning for 2200 Tillery Street, nor should the restrictive covenant be
abandoned for that property. JISNA'’s position reflects the fact that 2200 Tillery is a property on
an “interior neighborhood street, not on a flanking arterial roadway. Tillery Street at this location
is very narrow (not the same as the “other Tillery Street” south of Oak Springs). Moreover, it is a
street without sidewalks, and pedestrians must walk in the roadway. Injecting more/commercjal
traffic into this residential neighborhood would be a dangerous decision and a terrible plan.

The existing building was built by the State Bar of Texas (which was obviously exempt from
zoning constraints) for a specific use. Consequently, the building is an anomaly. A concurrently
created public restrictive covenant promised quality-of-life protection to neighboring residents,
and the city should not turn its back on its obligations thereunder. These historical developments
on this lot may have made sense when the old airport still existed, but that was then. The current
property owner is a mortgage-buyer, a debt buyer, not even an original lender. It is an out of state
operation offering no vision whatsoever for this lot, nor any benefits to the city nor to the
neighborhood. The existing zoning and the FLUM and the building itself reflect an outdated
vision for this part of town, and the owner is mired in a problem of his own creation. Decisions
being made by the city now for this 2200 Tillery site should be forward-looking, not simply

acquiesce in the need of a debt-buyer to make a big profit.

This neighborhood remains a predominantly black neighborhood and most of the properties
protected by the restrictive covenant are still owned by the same families who owned those
properties when it was created in the 1980's. This has been a uniquely stable, very successfil
black neighborhood that deserves recognition, not to be treated cavalierly and destroyed. Unlike
the average American who moves every - how often,? 7? years), many of these neighbors have
been in their homes for four decades. The city’s African American Quality of Life Initiative

ok
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wisely recognizes that the city needs to maintain a conscious focus on “neighborhood 5\
sustainability.”  http://www.cl.austin.tx.us/aaqgl/’ We should not lose sight of this important city

priority.

The JJ Seabrook Neighborhood Association is all about protecting and reinvigorating the quality
of life in this neighborhood. To that end, we have drafted a neighborhood master plan and will
present it soon to the newly reinvigorated East MLK Combined Neighborhoods Contact Team.
Kicking off the implementation of this grass-roots-driven forward-looking 21* Century planning
effort, revitalization will be launched by the soon-to-be-implemented Austin Watershed
Department’s JJ Seabrook Stream Restoration and Rain Garden Project. The repurposed JJ
Seabrook greenbelt/park will serve as a community-reinforcing neighborhood asset at the heart of

this residential neighborhood.

The 217 century vision for this part of town has et to be fully incorporated into any existing
master plans for areas outside of Mueller, or the outdated FLUM. JJSNA’s position regarding
2200 Tillery is that rezoning for a warehouse/industrial/commercial use is inconsistent with
both the existing single-family residential uses of adjacent and nearby properties, and also
inconsistent with the potential future TOD rezoning and redevelopment of adjacent properties
on Manor Road when/if the Metro-Rail Red Line is built.

IN CONCLUSION, Warehouse/commercial usage for this property is not a forward-looking use
for this site, and subordinates too many interests to that of the mortgagee/owner. The city should
not renege on its commitment in the restrictive covenant given to this stable, successful black
neighborhood to protect its quality of life from the depredation that can too easily happen when a
commercial property-owner’s interest subordinates the interests of neighboring residential
property owners. The requested changes do not serve the public interest in any cognizable way

and should be rejected.

Dan Daniels

JISNA President

ok
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Kitadnmer &
Restrictive Covenant %

This Restrictive Covenant is executed by DRC III Mortgage SUB I, LLC (the “Owner”),
for the benefit of the JJ Seabrook Neighborhood Association (the “Association”).

Recitals:

A. The Owner owns the real property more fully described as follows (the
“Property™):

That certain 1.217 acres of land more particularly described by
metes and bounds in Exhibit “A” which is attched hereto and
made a part hereof, and locally known as 2200 Tillery Street in the
City of Austin, Travis County, Texas.

B. The Owner is seeking CS-CO-MU-NP zoning for the Property in connection with
the City of Austin Zoning Case No. C14-2011-0088 (the “Zoning Case”). The Association has
agreed not to oppose the rezoning in consideration of the various concessions and agreements
made by the Owner which are more fully set forth herein.

Agreements:

NOW, THEREFORE, for Ten and No/100 Dollars ($10.00) and other good and valuable
consideration paid by the Association to the Owner, the receipt and sufficiency of which are
acknowledged, Owner covenants and agrees as follows:

1. Ttis ackowledged that, in connection with the Zoning Case, the Owner has executed a
restrictive covenant in favor of the City of Austin (the “Public Restrictive Covenant”)
which places the following restrictions on the use of the Property which are
enforceable by the City of Austin (hereinafter the “City”):

(A) All principal business uses of the Property shall be conducted within a building,
Accessory uses such as parking, loading and unloading, signage, and placement of
dumpsters may occur outside of a building. Nothing herein shall be construed to
prohibit typical outdoor activities by residential or civic uses, as such uses are defined
by the City Code. Business activities conducted on the Property shall not be allowed
to create a nuisance, including without limitation excessively loud noise, foul odors,
or noxious fumes to the degree that such things would be offensive to a person of

normal sensibilities.

(B) A minimum of 10 percent of the gross floor area of any building or portion of a
building on the Property which is used for “limited warehousing and distribution”
shall be office space for the limited warehousing and distribution use. The terms
“gross floor area” and “limited warehousing and distribution” shall have the
meanings given to them by the City Code as of the date hereof,



O

(C) Deliveries to and from the Property by large trucks (meaning 18-wheel trucks)
shall be restricted to the hours between 8:00 a.m. and 6:00 p.m. OQutdoor loading and
unloading with the use of mechanized equipment shall also be restricted to the hours

between 8:00 a.m. and 6:00 p.m.

(D) Traffic signage shall be erected and maintained on the Property which directs
large trucks (meaning 18-wheel trucks) exiting the Property to proceed toward Manor
Road rather than toward Martin Luther King Blvd.

(E) Visual screening shall be installed and maintained between the existing parking
area on the Property and Tillery Street, except within the permitted driveway onto the
Property, which visual screening may be vegetation, a privacy fence or a decorative
wall, any of which shall be a minimum if 4 feet in height.

(F) A privacy fence of 6 feet in height shall be installed and maintained along any
Property line which is adjacent to other property zoned or used residentially.

(G) The Property shall not be used as a commercial venue for amplified music or
outdoor music, even as a secondary use in connection with a primary use such as a
restaurant, or on an intermittent basis for events such as the annual “South by
Southwest” music festival. Provided, this restriction shall not be construed to prevent
any resident of the Property from playing musical instruments.

(H) Vehicular access to or from Tillery Street shall not be permitted through the
Property for any land which is adjacent to or otherwise in the vicinity of the Property,
except for emergency services vehicles.

In the event that the City fails to enforce or unreasonably delays its enforcement of
the Public Restrictive Covenant, the Association, or its successor organizations, may
enforce the same restrictions as contained in the Public Restrictive Covenant (set
forth in Paragraph 1 above) by proceedings at law or in equity against any person or
entity violating or attempting to violate any of such restrictions. Provided, the
Association must provide the City and the Owner with prior notice of its intention to
enforce any of the said restrictions and an opportunity to cure which is reasonable
under the circumstances then and there exsting. Provided further, it is understood that
any of the restrictions which require construction, such as the installation of fencing,
screening or signage, shall not be operative unless and until a use of the Property is
instituted (that is, the Property is no longer vacant and unused).

This agreement may be modified, amended, or terminated only by joint action of both
(a) the Board of Directors or a similar body of the Association or such other
organization as may succeed the Association, and (b) the owner(s) of the Property at
the time of such modification, amendment or termination.

This Restrictive Covenant shall be a covenant running with the land and shall be
binding upon and inure to the benefit of the Owner, the Association, and their

respective successors and assigns.



5. If any part of this agreement or covenant shall be declared invalid, by judgment or
court order, the same shall in no way affect any of the other provisions of this

agreement, and such remaining portion of this agreement shall remain in full effect.

EXECUTED this day of , 2012.

Owner:

DRC III Mortgage SUB I, LLC

By:
Name:
Title:
STATE OF §
§
COUNTY OF §
This instrument was acknowledged before me this , 2012
by , the of DRC III
Mortgage SUB I, LLC, a limited liability company, on behalf of said limited
liability company.
Notary Public - State of
3
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