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CONSOLIDATED RENTAL CAR FACILITY 

MASTER LEASE AGREEMENT  

 

THIS CONSOLIDATED RENTAL CAR FACILITY MASTER LEASE 
AGREEMENT (the “Master Lease”) is made as of the ___day of ____________, 2013, by and 
between CITY OF AUSTIN, a Texas home rule municipality acting by and through its 
Executive Director of the Department of Aviation (the “City”) and  AUSTIN CONRAC, LLC, 
a Texas limited liability company (the “Master Lessee”).  City and Master Lessee may be 
referred to herein individually as a “Party” and collectively as the “Parties”. 

For and in consideration of the mutual promises, covenants and conditions hereinafter set 
forth, the Parties agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 Definitions.  Definitions of defined terms utilized in this Master Lease and not 
otherwise defined herein are set forth in Attachment 1 hereto.  The definitions for other defined 
terms are set forth in other parts of this Master Lease.  Defined terms used and not defined in the 
exhibits to this Master Lease shall have the definitions ascribed to them elsewhere in this Master 
Lease or in Attachment 1 hereto. 

1.2 Interpretations.  All terms defined in this Master Lease and all pronouns used in 
this Master Lease shall, unless the context clearly requires otherwise, be deemed to apply equally 
to the singular and plural forms and to all genders.  The term “or” is specifically used in its 
logical sense and, as such, is satisfied whenever one or more of its operands are true.  Except as 
otherwise expressly provided or unless the context otherwise requires, (a) all accounting terms 
not otherwise defined herein have the meanings assigned to them in accordance with generally 
accepted accounting principles as at the time applicable, (b) the words “herein,” “hereof” and 
“hereunder” and other words of similar import refer to this Master Lease as a whole and not to 
any particular ARTICLE, Section or other subdivision, and (c) the word “including” shall mean 
“including without limitation”.  The table of contents, titles and headings of the ARTICLEs and 
Sections of this Master Lease have been inserted for convenience of reference only and are not to 
be considered a part hereof and shall not in any way modify or restrict any of the terms or 
provisions hereof.  This Master Lease and all the terms and provisions hereof shall be liberally 
construed to effectuate the purposes set forth herein. 

ARTICLE 2 
PURPOSE AND SCOPE OF MASTER LEASE 

2.1 Primary Purpose.  Pursuant to the LOI, City and Master Lessee agreed to enter 
into this Master Lease to provide for, among other provisions, the terms, covenants and 
conditions for the design, construction, financing, occupancy, operation, maintenance and 
management of the Joint Use Facility which will contain the CONRAC and the Commercial 
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Parking Facility.  To the extent of any inconsistencies between this Master Lease and the LOI, 
this Master Lease governs. 

2.2 Reserved Rights.  As contemplated by the LOI, this Master Lease also includes 
the terms, covenants and conditions for certain reserved rights of City including the: (a) 
exclusive right of possession and use of the Commercial Parking Facility; (b) right of title and 
ownership of the Joint Use Facility; and (c) right and option to terminate this Master Lease any 
time after two hundred forty (240) months after the Opening Date, subject to the terms and 
conditions described in Sections 3.3, 4.4 and 4.5. 

2.3 Related Documents.  The LOI further contemplates the execution of the 
Indenture, Concession Agreements, Sublease Agreements, the Development Agreement, and the 
Construction Contract contemporaneously with or prior to the execution of this Master Lease, 
and certain terms, covenants and conditions regarding such documents are contained herein.  The 
LOI also contemplates, and the Parties agree, that a Facility Management Agreement will be 
executed with a Facility Manager on or before Substantial Completion.  To the maximum extent 
possible, all of the documents referenced in this Section shall be interpreted in harmony to best 
effect the purposes stated in this Article.  To the extent of any irreconcilable conflict, the 
referenced documents shall have the following order of priority: Indenture, Concession 
Agreement, Master Lease, Sublease Agreement, Development Agreement, Construction 
Contract, and Facility Management Agreement. 

2.4 Nature of Master Lease.  As of the Effective Date, this Master Lease provides for 
the lease by City of the CONRAC Site to Master Lessee for the purpose of exercising the 
exclusive right and obligation to develop and construct the Joint Use Facility by Master Lessee 
to be paid for from proceeds of the Bonds and other funds specified in the Indenture.  From and 
after Substantial Completion and continuing through the Lease Term, this Master Lease provides 
for the lease by City of the CONRAC to Master Lessee for the purpose of the operation and 
management of the CONRAC to carry out the exclusive right and obligation to house customer 
service and quick turnaround operations including ready return stalls and the storage of vehicles 
of Rental Car Concessions through Sublease Agreements with RACs that are parties to 
Concession Agreements and that are thereby required to occupy, use and operate the Subleased 
Premises in the CONRAC under the respective Sublease Agreements.  Master Lessee has no 
responsibility either to recruit or supply rental car companies to become RACS or to persuade 
any RAC to enter into a Sublease Agreement.  Master Lessee shall not discourage rental car 
companies to become RACS or from entering into a Sublease Agreement. 

ARTICLE 3  
LEASED PREMISES 

3.1 Leased Premises.  Pursuant to and in accordance with the authority provided to 
the City under the Act and subject to all of the terms, covenants and conditions contained in this 
Master Lease, City hereby grants to Master Lessee, and Master Lessee hereby accepts from City 
for the Lease Term, the following described real property located at the Airport: 
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3.1.1 Prior to Substantial Completion. 

3.1.1.1 CONRAC Site.  Commencing on the Effective Date and 
continuing for the period of the development and construction of the Joint Use Facility to 
Substantial Completion, the Leased Premises will consist of the CONRAC Site described as 
follows: 

That portion of the Airport generally described as the Eastern ½ of Parking Lot A 
bounded by Lot C to the North, the Airport parking garage and its associated 
access road to the South, Presidential Boulevard to the East and Lot A 
landscaping strip to the West; together with a non-exclusive appurtenant road 
located South of surface Parking Lots B and C and North of Parking Lot A for 
vehicular ingress and egress to and from the CONRAC Site, all located at the 
Airport, as more particularly described/depicted on Exhibit A-1, attached to and 
made a part of this Master Lease, with an appurtenant license to occupy all 
improvements thereon as constructed under this Master Lease for the purpose of 
carrying out the development and construction as contemplated herein which 
license shall expire on Final Completion.  

3.1.2 Upon and Following Substantial Completion. 

3.1.2.1 CONRAC.  Commencing on Substantial Completion and 
continuing through the Lease Term, the Leased Premises will consist of: (a) the CONRAC, 
excluding the reserved rights and premises of City as described in Section 3.3; (b) a non-
exclusive appurtenant road located South of surface Parking Lots B and C and North of Parking 
Lot A necessary for vehicular ingress and egress to and from the CONRAC; (c) a non-exclusive 
walkway approximately sixty (60) feet in width over and across the existing Terminal parking 
garage located South of the CONRAC running from the Terminal to the CONRAC necessary for 
pedestrian access to and from the CONRAC; and (d) a non-exclusive right of access with City’s 
prior approval to an area located immediately adjacent to the outside walls of the Joint Use 
Facility and extending fifteen (15) feet therefrom solely for the purpose of performing Master 
Lessee’s maintenance obligations under this Master Lease, all located at the Airport, as initially 
described/depicted on Exhibit A-2, attached to and made a part of this Master Lease.  The 
descriptions of the Leased Premises described/depicted on Exhibit A-1 and Exhibit A-2 will be 
amended upon Final Completion and receipt and approval by City from Master Lessee of a final 
as-built survey plat and metes and bounds description of the CONRAC Site, including the 
location and dimensions of the Joint Use Facility on the CONRAC Site, in accordance with 
Sections 9.6.1.3 and 9.7.   

3.2 No Warranty.  Master Lessee accepts the Leased Premises when conveyed in their 
then current condition.  Other than warranting the City’s clear title to the CONRAC Site as of the 
Effective Date, City makes no specific warranties, express or implied, concerning the title, 
condition, or use of the Leased Premises, including those uses authorized by this Master Lease, 
unless otherwise specified in this Master Lease.  Without limiting City’s disclaimer of warranty, 
City and Master Lessee expressly agree that City neither warrants nor bears any responsibility 
whatsoever, and expressly disclaims and is released from, any and every warranty and 
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responsibility whatsoever, express or implied, related to the Leased Premises.  Master Lessee 
acknowledges that it has no easements, rights, or privileges, express or implied, in or relating to 
the Airport other than those specifically granted under this Master Lease. 

3.3 Premises Reserved to City.  The Leased Premises shall not include, and City 
reserves for its exclusive use the Commercial Parking Facility, the Parking Management Office 
in the QTA Facility and an Intermediate Distribution Frame room (“IDF Room”) on each floor 
of the CONRAC which shall contain City’s networking equipment for connectivity to the Joint 
Use Facility, together with the non-exclusive right to use dedicated elevators and stairwells 
located in the Joint Use Facility and designated roadways necessary for ingress and egress to and 
from the Commercial Parking Facility, all as initially described/depicted on Exhibit A-3, 
attached to and made a part of this Master Lease.  The description of the Commercial Parking 
Facility will be modified by amendment to this Master Lease upon Final Completion and receipt 
and approval by City of a final as-built survey of the Joint Use Facility from Master Lessee in 
accordance with Sections 9.6.1.3 and 9.7.  City and Master Lessee agree to execute an 
amendment to this Lease to incorporate the final description of the Commercial Parking Facility.  
Master Lessee acknowledges that the rights granted under this Master Lease shall at all times be 
subject to City’s reserved rights described in this Section and in Sections 2.2, 4.4 and 4.5. 

3.4 Ownership and Title to CONRAC Site and Joint Use Facility.  At all time during 
the Lease Term including during the construction of the Joint Use Facility, City shall own and 
retain fee title to the CONRAC Site and the Joint Use Facility as further provided in 
Section 10.1. 

3.5 Amendment of Lease.  After Final Completion and City’s approval of the final as-
built survey plat and metes and bounds description delivered to City in accordance with Sections 
9.6.1.3 and 9.7, Master Lessee and City shall execute an amendment to this Master Lease to 
identify the Leased Premises, Commercial Parking Facility and the CONRAC Site, and, at City’s 
option, shall execute a summary and memorandum of this Master Lease which may include, 
among other provisions, the final description of the Leased Premises, the primary terms of this 
Master Lease and confirmation of City’s ownership of the Vested Improvements (the 
“Memorandum of Lease”).  Master Lessee shall not record the Memorandum of Lease or any 
other document which describes or pertains to CONRAC Site or Leased Premises in the Official 
Public Records of Travis County, Texas without the prior written consent of City. 

ARTICLE 4 
USES AND RESERVED RIGHTS 

4.1 Permitted and Required Uses.  Subject to and in accordance with all present and 
future Legal Requirements and City Codes and Standards and the terms of this Master Lease, 
Master Lessee covenants and agrees that it shall use the Leased Premises solely for the following 
uses and for no other purpose or uses: 

4.1.1 Prior to Final Completion, the development and construction of the Joint 
Use Facility on the CONRAC Site in accordance with the requirements of ARTICLE 9. 
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4.1.2 Upon Substantial Completion and continuing through the Lease Term, 
the operation, maintenance and management of the CONRAC for the operation of Rental Car 
Concessions in accordance with the requirements of ARTICLE 11, ARTICLE 12 and ARTICLE 
13 and of the Off-Airport Rental Drop-Off Areas of the CONRAC for drop-off and pickup of 
customers of off-Airport motor vehicle rental services.   

4.1.3  Upon Substantial Completion and continuing through the Lease Term, 
the sublease of the CONRAC for the operation of Rental Car Concessions by entering into 
Sublease Agreements with each RAC that is a party to a Concession Agreement (then in effect 
and not in default) in accordance with the requirements of ARTICLE 14.   

4.2 Prohibited Uses and General Standards.  Master Lessee shall not use or occupy the 
Leased Premises, permit the Leased Premises or any part thereof to be used or occupied, or do or 
permit anything to be done in or upon the Leased Premises, in whole or in part, in a manner that 
would in any way (a) violate any then-applicable Legal Requirements or City Codes and Standards; 
(b) violate any of the covenants, agreements, provisions and conditions of this Master Lease, the 
Concession Agreement or the Sublease Agreement; (c) violate any certificate of occupancy then in 
force with respect to the Leased Premises; (d) increase the difficulty for City, Master Lessee, the 
Facility Manager or any RAC to obtain fire or other required insurance, subject to express permission 
herein granted to conduct fueling in the QTA Facility; (e) constitute a public or private nuisance;  (f) 
in City’s reasonable judgment, may impair or interfere with the character, reputation or appearance 
of the Leased Premises or City, the use of any other City property or City’s operation of the Airport; 
or (g) permit or suffer any waste, damages, disfigurement or injury to or upon the Leased Premises or 
any part thereof.  Master Lessee expressly agrees to comply with all present or future City Codes and 
Standards.  Without limiting the generality of the foregoing, Master Lessee shall neither use nor 
allow the use of all or any part of the Leased Premises for any of the following: 

4.2.1 The outside storage of junk, salvage vehicle parts, non-operational 
equipment, unused or damaged equipment or material, or solid waste or debris; except to the 
extent directly related to and in support of an authorized use and on a portion of the Leased 
Premises visually screened from adjacent properties. 

4.2.2 Stripping, wasting, or removing any soil, gravel, or other City-owned 
material without the written approval of City. 

4.2.3 Placing, spilling, or dumping garbage, trash, sewage, refuse, or other 
waste material except in a waste receptacle City has approved for that purpose or in a waste 
receptacle designed and provided for that purpose by Master Lessee on the Leased Premises. 

4.2.4 Operating an incinerator or burning trash, brush, or other material 
without the written approval of City. 

4.2.5 The establishment or maintenance of any kind of temporary or 
permanent living quarters. 

4.2.6 Selling or dispensing fuel other than to the RACs or to their car rental 
customers as an integral part of car rental Transactions as provided for in the Sublease 
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Agreements, or otherwise operating a Commercial Fueling Service, on or off the Leased 
Premises. 

4.2.7 Operating a Valet Parking Service or public parking. 

4.2.8 Maintenance and repair of vehicles, including fluid changes and belt 
replacement, on the Leased Premises; provided however, washing, vacuuming, refueling, 
changing light bulbs, fuses, wiper blades, changing or repairing leaking or flat tires and similarly 
quick turnaround activities in the QTA Space is permitted. 

4.2.9 Sales of: (i) food and beverages (except for vending machines located 
within the Exclusive Use Premises of a RAC for the sale of food and beverages exclusively to 
the employees of the RAC), (ii) news and sundries, (iii) alcohol, (iv) aviation-related equipment 
and services sales or other activities normally associated with fixed-base-operators, (v) 
advertising including any sponsorships, or (vi) vehicles. 

4.3 Signs.  Subject to Master Lessee’s compliance with City Codes and Standards, 
Master Lessee may install and display signage at the CONRAC at all times during the Lease 
Term to ensure the safe and efficient operation of the Rental Car Concessions by the RACs 
including wayfinding and directional signage within the CONRAC and on Airport roadways.  
Except for signs displayed by a RAC within its Exclusive Use Premises regarding the RAC’s 
own products or services or as otherwise specifically permitted by City, Master Lessee shall not 
attach to or paint on or within the Leased Premises (including the walls, windows, floors and 
doors thereof) any other signs or other advertising matter, symbols, canopies, or awnings.  At the 
expiration or earlier termination of the Lease Term, all signs, symbols, canopies, or awnings 
attached or painted by Master Lessee shall be removed by Master Lessee at its own expense, and 
Master Lessee shall repair any damage or injury to the Leased Premises and correct any 
unsightly condition caused by the maintenance and removal of such signs, symbols, canopies, or 
awnings.  Master Lessee shall not be permitted to advertise any products and/or services other 
than those connected to the operation of Rental Car Concessions by the RACs.  All advertising 
connected to the operation of Rental Car Concessions in the CONRAC by the Master Lessee or 
RACs shall be subject to prior written approval by City. 

4.4 Reserved Rights of City. 

4.4.1  City reserves for its exclusive use the Commercial Parking Facility, the 
Parking Management Office in the QTA Facility and an IDF Room on each floor of the 
CONRAC which shall contain City’s networking equipment for connectivity to the Joint Use 
Facility, together with the non-exclusive right to use dedicated elevators and stairwells located in 
the Joint Use Facility and designated roadways, ramps and flyovers necessary for ingress and 
egress to and from the Commercial Parking Facility for use as a City-operated commercial 
parking facility and such ancillary uses as City deems appropriate or necessary in its sole 
discretion.  City further reserves the right to use the exterior walls of the Joint Use Facility for 
any advertising and signage City deems appropriate in its sole discretion, excluding only 
advertising of any provider of ground transportation products or services to or from the Airport 
such as taxis, shuttles, buses, off-Airport motor vehicle rentals or similar services. 
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4.4.2 City reserves the right, so long as each exercise of the right does not 
unreasonably interfere with Master Lessee’s Permitted Use of the Leased Premises: (a) to grant 
to others any right or privilege related to the Airport that City has not specifically and 
exclusively granted to Master Lessee pursuant to this Master Lease; (b) to grant to third parties 
or to reserve to City easements or rights-of-way through, on, above, or under the Leased 
Premises or the Airport; (c) of ingress to and egress from the Leased Premises and the 
Commercial Parking Facility; and (d) the right as a third-party beneficiary of the Sublease 
Agreements, the Development Agreement, Construction Contract, and Facility Management 
Agreement to enforce the same in accordance with their respective terms and to proceed directly 
against the parties to such agreements, subject first to reasonable good faith efforts to coordinate 
enforcement through any non-breaching primary party.   

4.4.3 Without limitation of the foregoing reserved rights of City, City, and its 
elected and non-elected officials, officers, employees, agents, representatives, contractors and 
subcontractors, and furnishers of utilities and other services, shall have the right from time to 
time to do or permit any of the following, so long as each exercise of the right does not 
unreasonably interfere with Master Lessee’s Permitted Use of the Leased Premises: (a) to 
construct and maintain existing and future utility and other systems; (b) to enter upon the Leased 
Premises at all reasonable times and upon reasonable notice (provided no notice shall be required 
during any real or threatened emergency to life, safety or structural integrity) to inspect any part 
thereof, and to make such repairs, replacements or alterations thereto as may, in the reasonable 
opinion of City, be deemed necessary or advisable, but with thirty (30) days prior notice to and 
opportunity for Master Lessee first to accomplish the same, except in the case of real or 
threatened emergency to life, safety or structural integrity; (c) of continual access to all facilities 
including utility and informational technology cables or lines located beneath the surface of the 
Leased Premises through manholes constructed by Master Lessee or otherwise; (d) to have 
access to all mail facilities according to the rules and regulations of the United States Postal 
Service; (e) to restrict the weight, size and location of equipment, furniture, safes, computers, 
and other heavy articles in or about the Leased Premises (including within the IDF Rooms) and 
the times and manner any or all such items or fuel may be moved in and out of the Leased 
Premises, and in any event at Master Lessee’s sole risk and responsibility; (f) to perform any acts 
related to the safety, protection or preservation of the Leased Premises and the Commercial 
Parking Facility, but with respect to the Leased Premises with thirty (30) days prior notice to and 
opportunity for Master Lessee first to accomplish the same, except in the case of real or 
threatened emergency to life, safety and structural integrity; (g) to do or permit to be done any 
work in or about the Leased Premises, the Commercial Parking Facility or any adjacent or 
nearby building, land, street or alley; (h) to grant to anyone the exclusive right to conduct any 
business or render any service in the Leased Premises that does not operate to negatively 
impinge on the rights of the Master Lessee or its use of the Leased Premises as expressly 
permitted by this Master Lease; (i) to adopt, amend, modify, rescind or suspend any City rules, 
regulations, or policies in effect from time to time and to adopt such additional City rules, 
regulations, or policies as City, in its sole discretion, shall determine to be desirable for the safe, 
economical and efficient operation of the Leased Premises; (j) to exercise all other rights 
reserved by City pursuant to the provisions of this Master Lease; and (k) to construct, install, or 
maintain over, in, under or through the Leased Premises new lines, pipes, mains, wires, cables, 
utilities, conduits, and equipment; provided, however, in each case in the exercise of any such 
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rights (a) through (k), City shall not unreasonably interfere with the use, occupancy or operations 
of Master Lessee or any RAC, to the extent reasonably practicable under the circumstances. 

4.5 Termination Option of City.  City shall have the absolute right and option, in its 
sole discretion, at any time after two hundred forty (240) months after the Opening Date: 

4.5.1 To terminate this Master Lease upon not less than nine (9) months 
written notice to Master Lessee and to all RACs if upon such termination City will continue to 
operate the CONRAC for use for Rental Car Concessions or relet the Leased Premises to a 
Substitute Master Lessee as provided in Section 22.4 to continue to operate the CONRAC for use 
for Rental Car Concessions; or     

4.5.2 To terminate this Master Lease and all Sublease Agreements upon not 
less than thirty-six (36) months written notice, to Master Lessee and to all RACs if upon such 
termination City will convert the CONRAC to a use other than for Rental Car Concessions. 

ARTICLE 5 
TERM 

5.1 Term.  Subject to the rights of City pursuant to Section 4.5  and the rights of 
either Party to terminate this Master Lease pursuant to any provision of this Master Lease 
expressly allowing termination prior to the expiration of the Lease Term, this Master Lease shall 
be effective and binding between the Parties as of the Effective Date, and the Lease Term shall 
commence on the Opening Date and expire on the last day of the three hundred sixtieth (360th) 
full calendar month after the Opening Date. 

5.2 Holding Over.  If Master Lessee holds over and remains in possession of the 
Leased Premises after the expiration, cancellation or termination of this Master Lease, the 
holding over will not operate as an extension of the term of this Master Lease and shall be 
subject to the terms of Section 20.2.   

ARTICLE 6 
RENTS AND FEES 

6.1 Base Rent. 

6.1.1 Base Rent After Opening Date.  For and in consideration of the rights 
granted by this Master Lease, Master Lessee shall, commencing on the Opening Date, pay to 
City the Base Rent for the CONRAC for each Lease Agreement Year or portion thereof during 
the Lease Term.  For the Lease Agreement Year commencing on the Opening Date and 
continuing for the next successive four (4) Lease Agreement Years, the Base Rent shall be nine 
hundred thousand dollars ($900,000.00) per Lease Agreement Year, calculated at the rate of one 
dollar and forty-five cents ($1.45) per square foot times six hundred twenty thousand six hundred 
eighty-nine (620,689) square feet of the CONRAC.  The Base Rent shall be adjusted on the fifth 
(5th) anniversary of the Opening Date and on each successive fifth (5th) anniversary of the 
Opening Date thereafter during the Lease Term as provided in Section 6.1.2.  The Base Rent due 
for an Lease Agreement Year shall be paid to City in advance in monthly installments on the first 
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(1st) day of each and every month during the Lease Term, at such place as City may designate, 
without any prior demand, and without any abatement, deduction or set-off whatsoever except as 
expressly provided in Sections 19.2 and 19.5.  If the Opening Date falls on any day other than 
the first day of a calendar month, Base Rent for the first fractional month prior to the 
commencement of the first Lease Agreement Year shall be equivalent to a monthly installment to 
be paid for the first Lease Agreement Year prorated on the basis of the actual number of days in 
such fractional month and shall be paid with the first monthly payment due upon the 
commencement of the first Lease Agreement Year.  Within thirty (30) days after each fifth (5th) 
anniversary of the Opening Date, City shall provide to Master Lessee with a statement specifying 
the Base Rent due hereunder for the next successive five (5) Lease Agreement Years determined 
in accordance with Section 6.1.2 and the City’s basis of calculation of the same.  Master Lessee 
shall commence payment of the Base Rent specified in the statement sixty (60) days after the 
date of the applicable statement and if the sixtieth (60th) day does not fall on the first (1st) day of 
the month, then on the first (1st) day of the following month. 

6.1.2 Adjustment of Base Rent.  On the fifth (5th) anniversary of the Opening 
Date and on each successive fifth (5th) anniversary of the Opening Date thereafter during the 
Lease Term, the Base Rent provided for in Section 6.1.1 shall be adjusted to reflect any increase 
in the Consumer Price Index as hereinafter provided.  Each of the five (5) Lease Agreement 
Years following the Opening Date and following a fifth (5th) anniversary of the Opening Date is 
for purposes of this Section referred to as the “Adjustment Period.”  The increase in the Base 
Rent for each Adjustment Period of the Lease Term shall be commensurate with the actual 
annual cumulative percentage changes in the Consumer Price Index for the immediately 
preceding Adjustment Period.  For example, if during the first Adjustment Period the Consumer 
Price Index increases by two (2) percent in each of the applicable Lease Agreement Years, the 
Base Rent for the second Adjustment Period would be nine hundred ninety thousand dollars 
($990,000.00).  If the calculation of the adjustment for the Base Rent would result in a decrease 
in the Base Rent from the immediately preceding Adjustment Period, the Base Rent for the 
present Adjustment Period shall remain the same as for the immediately preceding Adjustment 
Period.  Anything in this Master Lease to the contrary notwithstanding, the Base Rent for an 
Adjustment Period shall in no event be less than the Base Rent for the immediately preceding 
Adjustment Period.  The adjusted rental shall be the Base Rent of the Leased Premises effective 
as of the first (1st) day of the succeeding Adjustment Period.  Master Lessee shall continue 
payment of the Base Rent in effect for the expiring Adjustment Period until notified by City of 
any increase in such Base Rent.  Such notification shall include a memorandum showing the 
calculations used by City in determining the adjusted Base Rent. 

6.2 Holdover Rent.  If, and for as long as Master Lessee holds over and remains in 
possession of the Leased Premises after the expiration, cancellation or termination of this Master 
Lease, Master Lessee shall pay Base Rent in accordance with the terms of Section 20.2. 

6.3 Payments.  Master Lessee agrees to make all payments of Base Rent and any 
other rents, charges, fees, or other consideration payable to City required under this Master Lease 
as follows: 
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6.3.1 If by check: 

City of Austin 
Department of Aviation 
3600 Presidential Blvd., Suite 411 
Austin, TX  78719 

or if by electronic transfer of funds: 

City of Austin Automated Clearing House 
(ACH) transfer of funds to JP Morgan Chase Bank, NA, 
221 West Sixth Street, 2nd Floor, Austin, Texas 78701 
as follows: 
 
ACH Instructions: 
ABA: 111000614 
Account Number:  9900075116 
Swift Code: CHASUS33 
Location: New York, New York 
Account Name: City of Austin 
Investment Pool Receiving Account 
 
or at such other place or manner as City may direct in writing. 

 
6.3.2 Master Lessee shall make all payments required under this Master Lease 

in lawful currency of the United States of America.  Master Lessee shall make its payments free 
from any claim, demand, setoff, or counterclaim of any kind against City.  All payments of Rent 
are further subject to the provisions of Section 26.27.  Master Lessee’s obligation to pay Base 
Rent and any other rents under this Master Lease is an independent covenant, and no act or 
circumstance, regardless of whether such act or circumstance constitutes a breach of the Master 
Lease by City shall release Master Lessee of its obligations to pay Base Rent or any other rents 
as required by this Master Lease; provided however, nothing contained in this Section 6.3.2 or 
Master Lessee’s non-compliance with the same shall be deemed a waiver by Master Lessee of 
any other claim or remedy otherwise provided for in this Master Lease or by the City of Master 
Lessee’s obligation to make all payments free from any claim, demand, setoff or counterclaim of 
any kind against City.  

6.4 Late Payment Charges.  Master Lessee further agrees that upon default in the 
timely payment of any Base Rent or any other rents, charges, fees or other consideration payable 
to City required under this Master Lease, without limitation to any other right or remedy of City 
because of such default, Master Lessee shall pay to City, a late payment charge equal to five 
percent (5%) of the amount of such delinquent amount.   

6.5 Landlord’s Lien.  Any Base Rent or other rent that is due and unpaid is secured by 
a lien in favor of City against Master Lessee’s property in the CONRAC. 
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6.6 Security.  Master Lessee shall, upon the Effective Date of this Master Lease, 
obtain and deliver to City the following to secure Master Lessee’s full performance of this 
Master Lease, including the payment of all fees and other amounts now or hereafter payable to or 
required to be remitted to City under this Master Lease (the “Security”): a good and sufficient 
irrevocable stand-by letter of credit in a form approved by City in a stated amount equal to the 
Security Amount.  The form and provisions of the Security and the identity of the issuer thereof, 
shall at all times be subject to City’s approval.  The Security shall remain in place at all times 
throughout the full Lease Term and throughout any holdover period.   

6.7 Application of Security.  City may apply all or part of the proceeds of the Security 
to amounts that remain unpaid after the date due to City under this Master Lease.  The Security 
shall remain on deposit with City throughout the Lease Term, and, in addition to any and all 
other remedies available to it hereunder or otherwise, at any time that City is entitled hereunder 
to draw on the Security, City shall have the right, in its sole discretion, to draw upon the entire 
stated amount of such Security and to hold and apply any proceeds of such draw in excess of 
amounts then due to City as a cash deposit hereunder, and Master Lessee shall, within two (2) 
Business Days after such draw upon the entire stated amount of the Security, cause a 
replacement Security that meets the requirements of this ARTICLE 6 to be issued for the benefit 
of City in the original stated amount of the Security upon which City has drawn (and, upon 
receipt of such replacement Security, City shall refund to Master Lessee the amount of any 
excess proceeds of the prior Security then held by City subject to City Council approval, if 
necessary).  Master Lessee hereby agrees to the deposit of any such excess proceeds with City.  
City shall have no obligation to draw upon the Security, and neither the existence of such right 
nor the holding of the Security itself shall cure any default or breach on the part of Master Lessee 
under this Master Lease.  Within sixty (60) days after the expiration or earlier termination of the 
Lease Term and upon request therefor by Master Lessee, City will return the Security to Master 
Lessee, less any amounts then due from Master Lessee to City under this Master Lease.  Master 
Lessee hereby waives any right to any interest which may be earned or accrued on the proceeds 
of a draw under the Security during the Lease Term and agrees that City shall have no obligation 
to hold excess proceeds of a draw under the Security in a segregated account and City may 
commingle such proceeds with its other funds.  No trust relationship is created with respect to 
the Security. 

6.8 Master Lessee’s Rent and Operation Reserve.  Each Sublease Agreement shall 
provide that prior to the Substantial Occupancy Date, each RAC shall pay the Rent Reserve 
Requirement to Master Lessee in an amount equal to twenty-five percent (25%) of the RAC’s 
Pro Rata Share of Base Rent for the period commencing on Opening Date through the end of the 
first Sublease Agreement Year, and thereafter cause that Rent Reserve Requirement to be 
maintained in an amount equal to twenty-five percent (25%) of the RAC’s Pro Rata Share of 
Base Rent for the then-current Sublease Agreement Year.  The aggregate Rent Reserve 
Requirements of all RACs shall constitute the Rent reserve portion of Master Lessee’s Rent and 
Operation Reserve which Master Lessee shall be entitled to use for the payment of Base Rent to 
any extent that RAC monthly payments of their Pro Rata Share of Base Rent are at any time not 
sufficient to cover the amount of Base Rent to be paid pursuant to this Master Lease.  Any use of 
the Master Lessee’s Rent and Operation Reserve due to the failure of a RAC to pay in full its 
monthly Pro Rata Share of Base Rent shall be charged against that RAC’s Rent Reserve 
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Requirement, but exhaustion of a RAC’s Rent Reserve Requirement shall not limit Master 
Lessee’s access to the entire Master Lessee’s Rent and Operation Reserve to draw funds to cover 
any and all shortages in monthly RAC payments to Master Lessee to pay Base Rent. 

6.9 City’s Security Interest in Accounts.   

6.9.1 To further secure Master Lessee’s obligations under this Master Lease, 
Master Lessee grants to City a security interest in the Master Lessee’s Rent and Operation 
Reserve account(s) and any account(s) established for the deposit of Security requirements of the 
RACs as provided for in each Sublease Agreement, to be effective upon the establishment of any 
such accounts, and all instruments, documents, agreements and other writings evidencing such 
accounts, all sums at any time on deposit therein, all sums to become due with respect to such 
accounts and any and all renewals, replacements and proceeds thereof (the “Account(s)”).  
Master Lessee agrees to sign and deliver to City within five (5) Business Days of the 
establishment of any Account any documents or instruments that City considers necessary to 
obtain, maintain and perfect its security interest in the Account including, without limitation, a 
deposit account control agreement among Master Lessee, City and the bank with which the 
Account is established in form and substance acceptable to City.  Any such deposit account 
control agreement shall not limit or impair Master Lessee’s free access to the Master Lessee’s 
Rent and Operation Reserve for use to make payments of Rent and O&M Costs except on the 
occurrence of an Event of Default which is not cured within any applicable cure period.  If the 
Facility Management Agreement provides for any of the Accounts to be established or held in 
the name of the Facility Manager, Master Lessee shall cause the Facility Manager to grant a 
security interest in such Accounts to City and to otherwise comply with the requirements of this 
Section. 

6.9.2 Upon the termination of each Sublease Agreement, the City’s security 
interest as stated in Section 6.9.1 as to any portion of the Master Lessee’s Rent and Operation 
Reserve account(s) and any account(s) established for the deposit of Security requirements 
provided for in the applicable Sublease Agreement held with respect to the subject RAC, not 
required to satisfy outstanding liabilities of that RAC to Master Lessee, shall be released, and 
that amount shall be refunded to that RAC by Master Lessee after deduction therefrom and 
payment to City of all amounts owed to City by or on account of the subject RAC. 

6.9.3 Upon the termination of this Master Lease, Master Lessee shall assign 
the Accounts to City or Substitute Master Lessee, as applicable, utilize the Accounts to fulfill its 
remaining obligations under this Master Lease or distribute the balances in the Accounts the 
RACs in accordance with the terms of Section 5.4 of the Sublease Agreements. 

6.10 Sublessee Payment of Base Rent.  Each Sublease Agreement shall also provide 
that commencing on the Opening Date and continuing thereafter through the Lease Term, the 
respective RAC shall pay to Master Lessee one-twelfth (1/12) of its Pro Rata Share of Base Rent 
for that Lease Agreement Year (or for the first Lease Agreement Year, an equal monthly 
amount) monthly in advance on the first day of each and every month during the Lease Term, in 
such manner and place as the Master Lessee may designate, without any prior demand, and 
without any abatement, deduction or set-off whatsoever.   
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6.10.1 Upon conclusion of each Lease Agreement Year for which no Base Rent 
remains unpaid, Master Lessee will submit to City a request for refund of Base Rent paid by 
Master Lessee for the just-concluded Lease Agreement Year, and City will thereupon submit a 
requisition to the Trustee for disbursement from the CFC Surplus Fund, as funds may be 
available therein and according the priority of uses thereof, all as stated in the Indenture pursuant 
to Sections 4.2.6.2.4(f) and 4.2.6.2.5(g) of the Concession Agreement.  Upon receipt of any such 
reimbursement, Master Lessee shall distribute the same by Pro Rata Share for the period for 
which the reimbursement is made to all RACs then in Good Standing, apply the same as a credit 
toward past or future obligations of the RACs, or any combination of those options, and add to 
the Master Lessee’s Rent and Operation Reserve any reimbursement for which any RAC is not 
eligible due lack of Good Standing. 

6.11 RAC O&M and Rent Reserve Fund.  The City shall cause to be established a 
RAC O&M and Rent Reserve Fund pursuant to the Indenture, which shall be funded at the times 
and in the amounts set forth in the Indenture and Concession Agreement.  In the event that a 
RAC’s Rent Reserve Requirement is exhausted and not restored by the RAC within ten (10) days 
of written notice, Master Lessee shall be entitled to restore Master Lessee’s Rent and Operation 
Reserve by request to City for disbursement from the RAC O&M and Rent Reserve Fund in 
accordance with the terms of the Indenture.  Upon written request of Master Lessee to City for 
restoration of the Master Lessee’s Rent and Operations Reserve from the RAC O&M and Rent 
Reserve Fund, accompanied by documentation supporting the request and any additional 
documents required by City, City will submit a requisition to the Trustee in accordance with the 
Indenture for disbursement from the RAC O&M and Rent Reserve Fund.  City may also submit 
a requisition to the Trustee in accordance with the Indenture for disbursement from the RAC 
O&M and Rent Reserve Fund to pay any amounts that remain unpaid after the date due under 
this Master Lease.  On the expiration or earlier termination of this Master Lease that does not 
result in establishment of a Substitute Master Lessee as provided under Sections 21.2.3 or 22.4, 
City may submit a direction to the Trustee in accordance with the Indenture to transfer any 
balance remaining in the RAC O&M and Rent Reserve Fund to the CFC Surplus Annual 
Disbursement Account of the CFC Surplus Fund as of the date of the expiration or termination of 
this Master Lease.   

ARTICLE 7 
AUDITS AND RECORD RETENTION 

7.1 Annual Audit Requirement, CPA Opinion. 

7.1.1 Within one hundred twenty (120) days after the end of each Lease 
Agreement Year, Master Lessee, at its own expense, shall provide to City an audited annual 
accounting statement of the Master Lessee’s Rent due City and O&M Costs for such Lease 
Agreement Year (each, an “Annual Audited Statement”).  The Annual Audited Statement shall 
be prepared by an independent, licensed Certified Public Accountant, in accordance with 
generally accepted accounting principles applicable to private entities.  The Annual Audited 
Statement shall include the auditor’s opinion on whether the statement of Rent and O&M 
Reconciliation Reports have been completely and accurately presented, calculated, and reported 
according to the terms of this Master Lease, and whether Rent due City and O&M Reconciliation 
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Reports have been completely and accurately calculated and paid according to the terms of this 
Master Lease.  This obligation shall survive termination of this Master Lease. 

7.1.2 In the event Master Lessee fails to timely submit its Annual Audited 
Statement, or the information submitted by Master Lessee within the required timeframe fails to 
conform to the requirements stated above, and such Annual Audited Statement is not received 
within fifteen (15) days after receipt of written notice from  City, then City may impose on 
Master Lessee, and Master Lessee shall pay, a non-compliance penalty of thirty dollars ($30.00) 
per  day for each day the Annual Audited Statement is not received after the due date.  If the 
Annual Audited Statement required hereunder is not provided by Master Lessee within one 
hundred fifty (150) days after the end of the Lease Agreement Year, then City may impose, and 
Master Lessee shall pay, a noncompliance penalty of one hundred dollars ($100.00) per day for 
each day the Annual Audited Statement is not received by City after one hundred fifty (150) days 
after the end of Master Lessee’s Lease Agreement Year.  

7.2 Records Retention.  Master Lessee shall maintain full and accurate records, 
accounts, books, and data with respect to all business done by it hereunder which shall show all 
of the construction costs, Rent, and O&M Costs, in sufficient detail to readily permit verification 
of construction costs, Rent, and O&M Costs by City.  Such records shall include all books, 
records, design and construction agreements, Sublease Agreements, Facility Management 
Agreement, amendments to agreements, and other documents generated or maintained by Master 
Lessee concerning or relating to Master Lessee’s design, construction, subleasing, operations, 
repair, and maintenance under the Master Lease, the collection of Sublease Agreement 
payments, or the calculation of other rents, fees or charges payable under this Master Lease and 
Sublease Agreements, such as but not limited to general ledgers, trial balances, subsidiary 
ledgers, Sublease Agreements, and corporate chart of accounts.  Master Lessee shall retain all 
such records, accounts, books, ledgers, journals, business reports, Sublease Agreements, Facility 
Management Agreement, design and construction documents, and amendments, and all other 
pertinent data and supporting documentation (“books and records”) related to performance under 
this Master Lease for the longer of: (a) three (3) years after the end of the Lease Agreement Year 
to which they pertain or until completion of all pending audits or litigation between the parties; 
or (b) longer retention as required by law or local, state or federal requirements. 

7.2.1 Records retention requirements shall survive expiration or earlier 
termination of this Master Lease.   

7.2.2 All subcontractors and RACs of Master Lessee under this Master Lease 
shall be subject to the same records retention requirements (as contained in Section 7.2) and also 
to the City’s right to audit (as contained in Section 7.3).  Master Lessee shall include these same 
provisions in its subcontracts and Sublease Agreements under this Master Lease. 

7.3 City’s Auditing Rights.  Upon written notice, City or its authorized 
representatives shall, at any time during the term or within three (3) years after the end of any 
Lease Agreement Year, have access to, and the right to audit, examine, or reproduce any or all 
books and records of Master Lessee related to its performance or operation under this Master 
Lease.  Master Lessee shall cooperate fully with any audit or examination initiated by City, and 
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shall produce all books and records requested for audit to a designated location at the Airport, or 
in Austin, Texas, within thirty (30) days of the date of written request.  To facilitate the 
inspection of Master Lessee’s books and records, documents provided for audit shall be made 
available in an electronically downloadable format acceptable to City whenever possible.  When 
electronic files do not exist, legible printed copies of books and records must be provided. 

7.3.1 If Master Lessee fails to produce all books and records requested for 
audit within the required timeframe, Master Lessee shall be subject to a noncompliance penalty 
of fifty dollars ($50.00) per day for each day beyond the thirtieth (30th) day after date of initial 
written request, and then one hundred dollars ($100.00) per day for each day after forty-five (45) 
days, until all books and records have been provided for audit as requested.  In addition to the 
penalty, if Master Lessee’s books and records have not been provided for audit within forty-five 
(45) days of audit request, City shall have the right to send its auditor or authorized 
representative to another location where Master Lessee’s books and records are maintained in 
order to audit, examine, or reproduce books and records.  In this event Master Lessee shall pay 
all reasonable expenses for the audit, including, but not limited to, travel/transportation expenses, 
food and lodging, and related business expenses. 

7.3.2 If the audit reveals that the O&M Costs are less than the Reimbursed 
O&M Costs as reported by Master Lessee or Facility Manager to City, then Master Lessee shall 
pay City the overpayment plus a penalty of ten percent (10%) of the overpayment amount within 
twenty (20) days of written notice by City.  If the audit reveals that the O&M Costs are more 
than the Reimbursed O&M Costs, the underpayment shall be credited to the RACs’ O&M 
Deposit in equal shares.   

7.3.3 City’s rights and Master Lessee’s obligations under this Section shall 
survive the expiration or earlier termination of this Master Lease. 

ARTICLE 8 
ISSUANCE OF BONDS; PAYMENT FOR COSTS OF THE PROJECT 

8.1 Issuance of Initial Bonds; Rating Agencies.  City shall, subject to the terms and 
conditions of this Master Lease, use reasonable efforts to issue, sell and deliver the Initial Bonds in 
amounts that are sufficient to pay the Costs of the Project and to fund Bond Obligations due upon the 
closing of the issuance of the Initial Bonds.  To this end, City will require ratings of the Initial Bonds 
from one or more of the Rating Agencies that are sufficient to support the sale and issuance of the 
Initial Bonds on terms and conditions acceptable to City.  In the event that this Master Lease is 
executed prior to the issuance of the Initial Bonds and one or more of the Rating Agencies requires 
amendments, modifications or revisions of, or supplements or deletions to, this Master Lease in order 
to provide the rating(s) of the Initial Bonds that City determines to be necessary to proceed with the 
issuance of the Initial Bonds, Master Lessee agrees to make such amendments, modifications or 
revisions of, or supplements or deletions to, any of the terms, conditions or requirements of this 
Master Lease as may be reasonably required. 

8.2 Issuance of Additional Bonds.  City, at its sole discretion after good faith consultation 
with the Master Lessee and the RACs, shall have the right to issue Additional Bonds for the 
following purposes: (a) as refunding debt obligations which are used to achieve annual debt service 
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savings or to achieve terms that City determines are more beneficial to the City than the terms of the 
Bonds being refunded; (b) to pay any part of the Costs of the Project not fully funded or provided for 
out of the proceeds of the Initial Bonds; (c) to pay the Costs of additional rental car facilities at the 
Airport; (d) to pay any costs of any Major Maintenance; (e) subject to any restriction hereunder 
regarding the use of Customer Facility Charge proceeds and Applicable Laws, to fund any other 
obligation imposed on City or Master Lessee under this Master Lease; and (f) for any other purpose 
permitted by the terms of the Indenture. 

8.3 No Limitation on City.  Nothing in this ARTICLE 8 shall be construed as a limitation 
of the authority of City to issue bonds for any legal purpose that it elects; instead, any limitation set 
forth in this ARTICLE 8 shall operate exclusively to limit whether the obligations under any such 
bond(s) shall be considered Bond Obligations under this Master Lease.  Nothing contained in this 
Master Lease shall be construed as: (a) a limitation of the authority of City to requisition moneys 
from the Trustee that are on deposit in any fund or account established pursuant to the Indenture and 
in accordance with and subject to the terms of the Indenture and to use such moneys in accordance 
with the Indenture, the Concession Agreement and this Master Lease; or (b) an obligation on the part 
of City to act on any request of the Master Lessee for discretionary requisitions by City of moneys 
held by the Trustee under the Indenture; or (c) an agreement by City that any reimbursement or 
disbursement requests by Master Lessee are eligible for reimbursement or disbursement if the 
Indenture or Concession Agreement provide otherwise. 

8.4 Requests for Disbursement from Funds.  Master Lessee agrees not to submit requests 
to City for double payment, reimbursement or refund for the same cost as both a Routine 
Maintenance costs and as Major Maintenance reimbursable from the Repair and Replacement Fund, 
or otherwise to request to be paid, reimbursed or refunded more than one hundred percent (100%) of 
any eligible cost from funds established pursuant to the Indenture.   

ARTICLE 9 
CONSTRUCTION 

9.1 Compliance.  Any improvement, construction, alteration, import of material, 
export of material, or any other alteration or addition to the CONRAC Site as described in this 
ARTICLE shall be completed in accordance with the provisions of this (1) Master Lease, (2) the 
2011 Reimbursement Agreement, (3) the Construction Contract, (4) Legal Requirements, (5) 
City Codes and Standards and (6) the City Building Permit Requirements. 

9.2 Permitting; Planning Requirements.  Before Master Lessee undertakes, causes or 
permits any clearing, excavation, filling, demolition, construction, improvement or other work on 
the CONRAC Site or delivery of materials or equipment to the CONRAC Site, whether 
temporary or permanent (“Commencement of Construction”), Master Lessee shall: (a) enter into 
a Development Agreement with Developer in the form of Exhibit C attached to and made a part 
of this Master Lease; (b) enter into or cause the Developer to enter into a Construction Contract 
in the form of Exhibit D attached to and made a part of this Master Lease; (c) obtain City Site 
Development and Building Permits required for the scope of work to be undertaken (it being 
expressly understood that phased permitting is approved to allow specified scope to proceed 
while work toward permits for other scope of work remains ongoing); and (c) otherwise comply 
with the requirements of City Codes and Standards and this Master Lease, including the 
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requirements for the submission and approval of the plans and specifications for the Joint Use 
Facility.  Master Lessee, Developer, Design-Builder and others as necessary, shall attend such 
periodic meetings with City representatives as required by City for the purpose of the review of 
drawings, plans, finishes and specifications pursuant to City Codes and Standards and this 
Master Lease, 2011 Reimbursement Agreement, and Construction Contract. 

9.2.1 To obtain all applicable permits, Master Lessee shall submit the 
following to City for the scope of work subject to the respective permit: 

9.2.1.1 One (1) complete copy of all work product for the design and 
construction of the Joint Use Facility in electronic file formats (9CD-R) and prepared with 
computer-aided design and drawing technology utilizing City’s ABIA CAD standards. 

9.2.1.2 At least three (3) sets of full-size printed Project drawings, plans 
and specifications for the Joint Use Facility (in hard copies and electronic format specified by 
City and which may be submitted in stages depending on the stages or phases of construction) in 
sufficient detail for City to evaluate the project and its scope, including, as applicable, 

9.2.1.2.1 a site plan showing, with horizontal dimensions and 
elevations, proposed work to be performed and improvements to be constructed on the 
CONRAC Site, as well as any off-site improvements Master Lessee proposes to perform on the 
Airport in conjunction with the construction of the Joint Use Facility, including the location of 
all proposed utility lines and connections, drainage, vehicle parking, landscaping, paths, 
drainage, roads and easements; 

9.2.1.2.2 architectural drawings sufficiently complete for 
construction, showing front and side elevation views, floor plans for each floor of the Joint Use 
Facility and dimensions of any proposed structure and the materials, including colors and 
exterior finishes to be used, finished floor elevation data for each level and maximum elevation 
(height) of the Joint Use Facility; 

9.2.1.2.3 a boundary survey of the CONRAC Site, 
incorporating any boundary changes previously approved by City, unless such a survey is 
already on file with City on the date Master Lessee files the City Building Permit application; 

9.2.1.2.4 a copy of the fully executed Development Agreement; 

9.2.1.2.5 a copy of the fully executed Construction Contract; 

9.2.1.2.6 a copy of the schedule for the completion of the 
construction of the Joint Use Facility and a schedule of values composing the fixed price for the 
construction in accordance with the Development Agreement and Construction Contract; 

9.2.1.2.7 documentation showing that the plans and 
specifications for the scope of work to be undertaken have received any approval required by 
other Governmental Authorities having jurisdiction over the proposed Project; and 
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9.2.1.2.8 copies of all Deliverables required under the 2011 
Reimbursement Agreement and Construction Contract in the amount and format specified by 
City; and  

9.2.1.2.9 any additional data or documents reasonably 
requested by City. 

9.2.2 Master Lessee shall provide interim construction plans of the Joint Use 
Facility at the following milestones: 

9.2.2.1 Under the Construction Contract, at thirty percent (30%) and 
fifty percent (50%) of construction documents (one hundred percent (100%) schematic design 
and one hundred percent (100%) design development, respectively) to allow for comments by 
City before City issues any applicable permits to Master Lessee, and thereafter for approval of 
any proposed Significant Change.  The schematic design documents and design development 
documents may be submitted in stages in advance of the construction of various elements of the 
Project. (Completed prior to the Effective Date.)   

9.2.2.2 Under the Construction Contract, at one hundred percent (100%) 
of design development drawings, to the extent not previously under Section 9.2.2.1, at ninety-
five percent (95%) of construction documents to allow for comments by City before City issues 
any applicable permits to Master Lessee, and thereafter for approval of any proposed Significant 
Change.  City agrees to review all plans and specifications and comment within fourteen (14) 
days of the delivery so long as Master Lessee provides at least ten (10) days’ notice to City prior 
to delivery for review.  

9.2.3 The approval by City of any construction design or any other provision 
does not waive Master Lessee’s legal responsibility or liability to comply with all Environmental 
Laws, Legal Requirements and City Codes and Standards, including those concerning the 
construction, and design of the Joint Use Facility, all of which shall be Master Lessee’s sole 
responsibility.  In addition, such review or approval shall not constitute a waiver by City of the 
right thereafter to require Master Lessee to correct any failure by Master Lessee to comply with 
any Environmental Laws, Legal Requirements or City Codes and Standards. 

9.2.4 If Master Lessee does not obtain a City Building Permit required in 
Section 9.2 of this ARTICLE for a particular scope of work before beginning that work on the 
CONRAC Site, City shall, after five (5) days written notice and opportunity to cure (except in 
the case of real or threatened emergency to life, safety or structural integrity) and when it is in 
the interest of safe, effective, or efficient operation of the Airport to do so, require Master Lessee 
to cease or suspend the activity and to submit the application for the City Building Permit and 
other documentation required under Section 9.2.  After review of the application, City shall 
approve or deny the application.  If City grants a City Building Permit, Master Lessee shall, at no 
cost to City, comply with any requirement that City includes in the approval as necessary to 
bring the construction into compliance with the City’s Building Permit Requirements.  If City 
denies a City Building Permit and if City so directs, Master Lessee shall, at no cost to City, 
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remove all unauthorized improvements and restore the CONRAC Site to its condition prior to the 
unauthorized work on the CONRAC Site. 

9.3 Performance Bond and Security.  Prior to the Commencement of Construction, 
Master Lessee shall cause the Design-Builder to secure Payment and Performance Bonds in the 
minimum amount of one hundred percent (100%) of the lump sum price specified in the 
Construction Contract and naming City and the Bond Trustee as an additional obligee.  The 
Payment and Performance Bonds shall be issued by a company(s) and be in the form(s) 
acceptable to City in its sole discretion.  Originals of the Payment and Performance Bonds and 
any related documentation requested by City must be delivered to City prior to the 
Commencement of Construction.  Master Lessee may be required to submit a letter of credit, 
performance bond, deposit, personal guarantee, or other security as a cost of operation if City 
reasonably determines security is necessary or prudent to ensure performance of all other 
obligations under this Master Lease.  City shall determine the form and amount of the security 
considering the nature and scope of the construction and the financial responsibility of Master 
Lessee.   

9.4 Construction of Joint Use Facility.  After Master Lessee complies with the 
requirements of Sections 9.2 and 9.3, Master Lessee shall construct, equip and install, or cause to 
be constructed, equipped and installed, the Joint Use Facility on the CONRAC Site in 
accordance with the plans and specifications, schedule and budget approved by City, the City 
Codes and Standards, the City Building Permit Requirements, this Master Lease, the 
Development Agreement and the Construction Contract, free and clear of all Liens and 
encumbrances, at no cost to City, subject to Sections 8.1 and in accordance with Section 9.5 
hereof.  Master Lessee shall ensure that construction activities are closed off from public access 
and restricted from ground view with construction safety barriers and easily readable signs 
explaining the construction, as approved by City prior to the Commencement of Construction.  
Without limitation of the generality of the foregoing:  

9.4.1 Upon the Commencement of Construction, Master Lessee shall cause 
the Design-Builder to provide to City an affidavit of Commencement of Construction in 
recordable form, and a list of all known contractors, subcontractors and suppliers expected to 
provide labor or materials and thereafter upon procurement as reflected in the M/WBE 
Procurement Program Compliance Plan in accordance with Section 25.4. 

9.4.2 The construction of the Joint Use Facility shall be Substantially 
Complete no later than the Deadline for Substantial Completion approved by City.  When 
Substantial Completion of the Joint Use Facility has been obtained: 

9.4.2.1 Master Lessee shall notify City, and Master Lessee and City shall 
schedule and perform within fourteen days a joint punch-list inspection and identify items to be 
corrected or completed by Final Completion (the “Punch-List Items”); 

9.4.2.2 Master Lessee shall cause the Design-Builder to provide City 
with a certified letter indicating that the Joint Use Facility was constructed in accordance with 
the construction plans and specifications submitted to and approved by City and that installation 
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of all components is in accordance with all Applicable Laws, Legal Requirements, City Codes 
and Standards, the City Building Permit Requirements, and the Construction Contract;  

9.4.2.3 Master Lessee shall diligently pursue or cause Design-Builder to 
diligently pursue Final Completion (inclusive of all Punch-List Items identified during the joint 
punch-list inspection by City and Master Lessee) no later than one hundred twenty (120) days after 
Substantial Completion; 

9.4.2.4 Master Lessee shall turn over to City the Commercial Parking 
Facility, the IDF Rooms and the Parking Management Office and thereafter City shall have exclusive 
possession of the same subject to Master Lessee’s license to access the premises for purposes of 
completing Punch-List Items until Final Completion; 

9.4.2.5 Master Lessee shall turn over to each RAC its Exclusive Use 
Premises for purposes of installing the Initial Tenant Improvements provided that nothing herein 
shall prohibit Master Lessee from providing earlier license to the RACs to enter the Exclusive Use 
Premises for commencement of such work and shall cause the Initial Tenant Improvements to be 
substantially completed by the RACs no later than Final Completion and finally completed no later 
than thirty (30) days after Final Completion to enable the CONRAC to be open for business to the 
public no later than that date;  

9.4.2.6 Master Lessee shall cause the CONRAC to be open for business to 
the public not later than thirty (30) days after Final Completion; and 

9.4.2.7 Master Lessee shall complete all modifications of or enhancements 
to way-finding signage in the Joint Use Facility no later than ninety (90) days after Final Completion. 

9.4.3 The Joint Use Facility shall be constructed using new, quality materials, 
using only qualified personnel and in a good and workmanlike manner adhering to generally 
accepted industry standards and practices. 

9.4.4 The Joint Use Facility shall be constructed in a manner that will not 
unreasonably interfere with or disturb daily operations at the Airport or City or its tenants, 
customers, guests or invitees.   

9.4.5 During the construction of the Joint Use Facility, the CONRAC Site 
shall be kept free of trash and debris, and all construction on the CONRAC Site or performed by 
Master Lessee at the Airport must be orderly, presentable, and compatible with its use and 
surroundings and otherwise in compliance with City’s Standards. 

9.4.6 All portions of the CONRAC Site not directly used for the construction 
of the Joint Use Facility must be maintained by Master Lessee in a manner that does not attract 
birds and animals. 

9.4.7 Other than the construction of the Joint Use Facility on the CONRAC 
Site, no building or other permanent structure may be constructed or placed within the boundary 
line of the CONRAC Site unless City otherwise approves. 
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9.4.8 If Master Lessee constructs underground improvements, Master Lessee 
shall appropriately mark the surface of the land with adequate surface markers.  The type, 
quantity, and distance between the markers are subject to the approval of City. 

9.4.9 The CONRAC Site and the Joint Use Facility shall be kept free and clear 
of all Liens, claims and encumbrances, and all contractors, subcontractors and suppliers  
providing labor and materials for the construction of the Joint Use Facility shall be timely paid 
and execute Lien waivers or releases upon payment.  Master Lessee shall provide City with Lien 
waivers or releases from the Developer, Design-Builder, the subcontractors at all tiers, and the 
suppliers of all labor, materials, work and services for all component parts of the Joint Use 
Facility with ninety (90) days after the completion thereof in detail acceptable to City to enable 
City to verify compliance with the requirements of this Master Lease. 

9.4.10  On Final Completion, Master Lessee shall obtain and provide to City, 
proof of all necessary permits and licenses to occupy and operate the Joint Use Facility including 
a certificate of occupancy. 

9.4.11  Master Lessee agrees that any contract for construction, alteration or 
repair of the Joint Use Facility or for the purchase of material to be used, or for work and labor to 
be performed within or upon the CONRAC Site, shall be in writing and shall contain provisions 
to protect City from the claims of any laborers, subcontractors or materialmen against the Joint 
Use Facility and/or the CONRAC Site and otherwise comply with the requirements of City 
Codes and Standards. Master Lessee agrees to give City immediate written notice of the placing 
of any Lien or encumbrance against the Leased Premises and further agrees to extinguish such 
Lien in accordance with Section 18.2 hereof. 

9.4.12 All contracts for the construction of the Joint Use Facility shall require 
Substantial Completion no later than the Deadline for Substantial Completion within the 
construction schedule therefor submitted by Master Lessee and accepted by City and shall 
contain reasonable and lawful provisions for the payment of liquidated damages in the event the 
Design-Builder fails to complete such construction on a timely basis.  Master Lessee shall take 
all necessary action available under each such construction contract to enforce the timely 
Substantial Completion of the work covered thereby and in no event later that the Deadline for 
Substantial Completion.  Master Lessee shall pay to City one thousand dollars ($1,000.00) per 
day for failure to timely Substantially Complete the Joint Use Facility by the Deadline for 
Substantial Completion. 

9.4.13 Master Lessee shall neither seek nor allow the Developer to seek any 
unearned progress payment from the Bond Trustee for work not accomplished to develop the 
CONRAC.  In addition, Master Lessee shall reduce, and shall require the Developer to reduce, 
each progress payment request for all design build products, services and work by an itemized 
percent as retainage in accordance with applicable Texas law, and shall, so long as any 
indebtedness secured by Customer Facility Charges remains outstanding, abide by all provisions 
of the Indenture applicable to Master Lessee.    
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9.5 Project Financing and Payment.  The Project shall be financed and paid for with 
proceeds of the Bonds and other funds described in the Indenture, if any, through requisitions 
submitted by City to the Trustee in accordance with the Indenture after City’s receipt of Pay 
Applications (described below) from Master Lessee in accordance with the following procedures 
and requirements: 

9.5.1 Master Lessee shall submit to City pay applications for costs of the 
Project (“Pay Applications”) as set forth in the Phase II Final Project Budget (“Project Budget”) 
(as defined in the Development Agreement) on or before a date to be determined, to recur on the 
same date or day each month (or the next business day if a specific date is designated and falls 
on a weekend or City holiday) (“Submittal Date”) until Final Completion.  For each Pay 
Application, Master Lessee shall: (a) on or before the Submittal Date arrange with City and 
Developer for on-site review of work performed to-date on the Joint Use Facility pursuant to the 
Construction Contract; and (b) on the Submittal Date submit to City utilizing the City required 
format or forms for review at the address specified below (i) an invoice in triplicate original, 
describing the percentage complete of the Project, together with the amount and nature of all 
authorized expenses under the Construction Contract to be paid on the percentage of work 
complete as reasonably determined by the time and materials undertaken to complete the work 
(“Progress Invoice”), (ii) certification of Master Lessee and Developer that such Progress 
Invoice has been reviewed and approved by Master Lessee and Developer, (iii) complete copies 
of the invoices of Design-Builder, the Developer, any other direct contractor to the Developer 
(collectively “Contractors”) and of Master Lessee for which payment is requested under the 
Progress Invoice (along with any supporting documentation required under the Development 
Agreement or Construction Contract); (iv) applicable project schedule; (v) project task list or 
resource allocation plan from the Developer and Design-Builder for services and fees during 
Phase 2 of the Project; and (vi) as Design-Builder procures work, updated Compliance Plan in 
accordance with Section 25.4 (the items described in Subsections 9.5.1(b)(i)-(vi) are collectively 
referred to as the “Pay Application(s)”).  Each Pay Application shall be sent or delivered to:   

City of Austin Department of Aviation 
2716 Spirit of Texas 
Austin, Texas 78719 
Attn:  Janice White, Contract Manager 
 
9.5.2 Master Lessee shall reduce, and shall require Developer to reduce, each 

Pay Application by an itemized percent of the design and construction work as retainage in 
accordance with the applicable Texas law, which retainage shall remain held by the Trustee and 
shall be payable pursuant to a Pay Application submitted by Master Lessee to City and a 
requisition submitted by City to Trustee no less than thirty (30) days after the later to occur of 
Final Completion or the date on which all way-finding signage is installed if not installed by 
Final Completion.   

9.5.3 After City’s review and approval of each Pay Application, City shall 
promptly submit a requisition for payment of the same to the Trustee in accordance with the 
Indenture; provided however, City shall not be required to submit more than one (1) requisition  
for payment per month.   The entire payment or part of any payment otherwise due pursuant to a 
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Pay Application may be withheld, to be effected by a reduction in the amount requisitioned by 
City from the Trustee on account of: 

(i) delivery of defective, untimely, or non-conforming work by the Design-
Builder, Developer or Master Lessee; or 

(ii) failure of the Master Lessee to submit proper invoices with all required 
attachments and supporting documentation. 

 City shall furnish prompt written notice to Master Lessee of any withholding claimed by City 
under this Section 9.5.3, which notice shall include identification of the amount withheld and the 
reason or reasons for such withholding.  Upon the cure of the reason or reason(s) for amounts 
withheld to the satisfaction of City, City shall submit a requisition for payment of the amount 
withheld to the Trustee in accordance with the Indenture. 

9.5.4 Except for any amount expressly identified in the Project Budget as a 
time and material expense, the respective payment amounts for each of the Contractors and 
Master Lessee under the Project Budget are each lump sums to be paid according to the 
percentage complete of the Project as certified by the Design-Builder and confirmed by 
Developer’s cost consultant, and for actual amounts invoiced for the time and material line items, 
all as submitted with approval by Developer and Master Lessee, reviewed by City’s independent 
cost consultant and approved by City’s Contract Manager.  A final Pay Application, which shall 
be deemed to include request for payment of retainage, may be submitted to City after the later to 
occur of Final Completion or the date on which all way-finding signage is installed if not 
installed by Final Completion and acceptance of the same in writing by City. 

9.5.5  City reserves the right to audit and examine at any reasonable time the 
books and records of the Contractors, Developer and Master Lessee to the extent necessary, 
consistent with the industry standards pertaining to lump-sum projects as contemplated under the 
Development Agreement, to verify the accuracy of any statement, charge, computation or 
invoice made hereunder, and to recover from any of the Master Lessee, Developer or Contractors 
any overcharge paid by the City or the Trustee to the Master Lessee, Developer or Contractor.  
The Master Lessee shall require that Developer and Contractors retain all such records for a 
period of three (3) years after the Trustee’s final payment for the Project or until all audit and 
litigation matters that City has brought to the attention of the Master Lessee are resolved, 
whichever is longer.  The Master Lessee shall require Developer and the Contractors to agree to 
refund to City any overpayments disclosed by any such audit.  The Master Lessee shall include 
the provisions of this Section in the Development Agreement and all Contractor agreements 
entered into in connection with the Project under this Master Lease. 

9.5.5.1 City will provide to Master Lessee a Texas sales and use tax 
certification form.   

9.6 Documentation of Final Completion of Construction.  Master Lessee shall within 
sixty (60) days after the Final Completion of construction of the Joint Use Facility, submit to 
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City written documentation that the construction has been completed as required by this Master 
Lease including, without limitation, the following: 

9.6.1.1 “As built” drawings of the Joint Use Facility (hard copies and 
electronic format) in full conformance with City’s requirements.  The “as built” drawings shall 
include details of all construction disciplines, including electrical (including switch gear and 
source of permanent power), plumbing, mechanical, architectural and information technology 
structures, lines and facilities and meets the requirements of the Airport CAD standards.   

9.6.1.2 Proof of all necessary permits and licenses to occupy and operate 
the Joint Use Facility including a certificate of occupancy. 

9.6.1.3 An as-built survey of the CONRAC Site and the Joint Use 
Facility.  The as-built survey must establish the location and dimensions of all improvements 
constructed or installed and any dedications, easements and other encumbrances on the 
CONRAC Site and must provide bearings and distances to an established survey point in a form 
consistent with generally accepted professional standards and any special survey instructions 
issued by City or required by the FAA and meets the requirements of the Airport CAD standards.   

9.6.1.4 Affidavit of completion of construction and Lien waiver in 
recordable form executed by the Design-Builder which shall include certification of payment of 
all amounts due in connection with the construction of the Joint Use Facility and compliance 
with the M/WBE Compliance Plan under ARTICLE 25. 

9.6.1.5 For any equipment installed, Master Lessee shall deliver to City 
two (2) hard copy and one PDF format copy of the complete operations and maintenance 
manuals and warranties therefor.   

9.6.2 Master Lessee shall within thirty (30) days after Final Completion 
submit to City a summary statement of the costs of the design, permitting and construction of the 
Joint Use Facility as follows: 

9.6.2.1 a statement of the costs of the design, permitting and 
construction of the Joint Use Facility signed by the Developer and Design-Builder; and 

9.6.2.2 a notarized affidavit signed by Master Lessee attesting to the 
costs of the design, permitting and construction.   

9.7 Surveys.  If the as-built survey required pursuant to Section 9.6.1.3 is not 
approved by City, Master Lessee shall provide to City for further approval revised as-built 
survey plat(s) and metes and bounds description(s) incorporating any changes directed by City 
within ten (10) Business Days of Master Lessee’s receipt of notice(s) from City of any required 
revisions.  On City’s final approval of the as-built survey plat and metes and bounds description 
of the CONRAC Site, provided under Section 9.6.1.3, City and Master Lessee shall enter into an 
amendment to the Master Lease thereby incorporating the same as the descriptions of the 
CONRAC Site and Leased Premises effective as of Substantial Completion and continuing 
through the Lease Term.  
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9.7.1 A Professional Land Surveyor registered in the State of Texas using the 
then current professional survey standards as established by the Texas Society of Professional 
Surveyors must conduct all surveying required under this Master Lease.  All surveys must be 
prepared at no cost to City.  Master Lessee shall obtain and comply with all reasonable survey 
instructions from City.   

9.8 Failure to Complete Construction.  If Master Lessee fails to Substantially 
Complete the construction of the Joint Use Facility by the Deadline for Substantial Completion, 
or to submit documentation that the construction has been completed as required by this Master 
Lease, City may, in addition to the exercise of its remedies as provided in Section 9.4.12 and  
Section 21.2 or remedies otherwise available to City at law or in equity, draw upon the Security 
or other security posted by Master Lessee, and/or: 

9.8.1.1 after notice and opportunity to cure as set forth in Section 
21.1(b), execute the forfeiture of the payment and performance bonds; and/or 

9.8.1.2 after notice and opportunity to cure as set forth in Section 
21.1(c), pursue specific performance of Master Lessee’s obligations under to this Master Lease; 
and/or 

9.8.1.3 after notice and opportunity to cure as set forth in Section 
21.1(c), terminate this Master Lease. 

9.8.2 Master Lessee agrees that, once Bonds are sold to finance the 
construction of the Joint Use Facility, Master Lessee must Substantially Complete construction 
of the Joint Use Facility according to the scope of the Project as of the date of the sale of the 
Bonds, subject to any changes thereafter by City-approved change orders, and regardless of any 
increase in cost in excess of the fixed price for the scope of the Project as of the date of the sale of the 
Bonds. 

9.8.3 In the event Master Lessee fails to Substantially Complete the Joint Use 
Facility for any reason, other than as a result of a material breach of this Master Lease by City, 
Master Lessee shall, upon demand and at no additional cost or charge to City, deliver to City all 
Deliverables that were paid for or for which the Developer, Design-Builder or Master Lessee 
were reimbursed from Bond proceeds or otherwise from proceeds of the Customer Facility 
Charges.  Without diminishing any contractual obligations of the Design-Builder under any other 
document, such Deliverables shall be accompanied by such licenses and warranties as Master 
Lessee, the Developer or the Design-Builder possess for the use of the Deliverables.  Any 
privileged materials need not be provided to City as Deliverables.  The delivery to City of 
Deliverables under this Subsection will not satisfy, cure or release a default, if any, of Master 
Lessee, the Developer or the Design-Builder under this Master Lease or any other document in 
which City has an interest, relating to the failure.   
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ARTICLE 10 
IMPROVEMENTS AND EQUIPMENT 

10.1 Ownership of Improvements and Equipment.  Title to the Joint Use Facility, 
CONRAC Capital Improvements and all other improvements and equipment constructed, placed 
or installed on the CONRAC Site including, without limitation, the Fuel Facilities (except for 
aboveground and underground fuel storage tanks) and the QTA Equipment pursuant to 
ARTICLE 8 of this Master Lease, other than the RAC Property, shall vest in and be the 
exclusive property of City as the same are being constructed, placed or installed and after 
completion of construction, placement or installation at all times during the Lease Term and after 
the expiration or termination of the Lease Term, free and clear of any Liens or encumbrances 
whatsoever.  The foregoing notwithstanding, title to any aboveground and underground fuel 
storage tanks constituting a part of the Fuel Facilities shall remain with Master Lessee and shall 
in no event constitute a part of the Vested Improvements.  Further, unless expressly rejected by 
City, title to any additional CONRAC Capital Improvements or other improvements or 
equipment constructed, placed or installed on the CONRAC Site or as a part of the Joint Use 
Facility after Final Completion, other than the RAC Property and any aboveground and 
underground fuel storage tanks, shall upon acceptance by City vest in and be the exclusive 
property of City as the same are being constructed, placed or installed and after completion of 
construction, placement and installation at all times during the Lease Term and after the 
expiration or termination of the Lease Term, free and clear of any Liens or encumbrances 
whatsoever.  The Joint Use Facility, CONRAC Capital Improvements, Fuel Facilities (except for 
aboveground and underground fuel storage tanks) and QTA Equipment and the other 
improvements and equipment constructed, placed or installed on the CONRAC Site as described 
in this Section are hereinafter sometimes referred to as the “Vested Improvements” (as further 
defined in Attachment 1).  Master Lessee hereby warrants and agrees to forever defend original 
title to the Vested Improvements to City and its successor and assigns throughout and after the 
expiration or termination of the Lease Term, free and clear of all Liens and encumbrances.  On 
request of City at any time during or after the expiration or termination of the Lease Term, 
Master Lessee shall execute and deliver to City all documents City may require to perfect its title 
to the Vested Improvements.   

10.2 Interests in Improvements.  After Substantial Completion: (a) the CONRAC shall 
constitute the Leased Premises and be subject to Master Lessee’s leasehold interest for the 
remaining Lease Term and the leasehold interests of the RACs pursuant the Sublease 
Agreements for the terms of said Sublease Agreements; and (b) the Commercial Parking Facility, 
the IDF Rooms and Parking Management Office shall be reserved to City for its exclusive use as 
provided for in Section 3.3.   

10.3 Warranty of Fitness and Suitability.  Master Lessee warrants to City that the 
Vested Improvements as of the completion of construction and installation of each of said 
improvements or equipment will be: safe, habitable, clean, of sound condition structurally and 
otherwise, free from patent and latent defects, in compliance with all Legal Requirements, City 
Codes and Standards, City Building Permit Requirements, the Development Agreement and the 
Construction Contract, and suitability for every purpose and use and in every respect 
contemplated by this Master Lease as of the Effective Date.  Master Lessee expressly waives any 
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knowledge or notice City may or should reasonably have with respect to any defect in the Vested 
Improvements.  City shall not be deemed to have accepted any such defect notwithstanding any 
inspection, knowledge or actual or constructive notice, which shall in no way prejudice or impair 
City’s rights under Master Lessee’s warranties in this Section or otherwise under this Master 
Lease or as a third party beneficiary of the Development Agreement or the Construction 
Contract.  Master Lessee’s warranties as to the condition of the Vested Improvements as set forth 
in this Section are in addition to and shall not be construed to extend, enlarge, diminish or 
replace the warranties provided under the Development Agreement or the Construction Contract.  
Master Lessee covenants that it will enforce such warranties against the Developer or Design-
Builder, as applicable, and acknowledges City’s right to enforce the warranties as a third party 
beneficiary of the Development Agreement and the Construction Contract in accordance with 
their respective terms and to proceed directly against the parties to such agreements, subject first 
to reasonable good faith efforts to coordinate enforcement through any non-breaching primary 
party.  Any improvements or equipment not approved and accepted by City, shall be promptly 
removed by Master Lessee and replaced with improvements or equipment, as applicable, in 
compliance with Legal Requirements, City Codes and Standards, City Building Permit 
Requirements, the Development Agreement and the Construction Contract. 

10.4 Assignment of Agreements and Warranties.  Without modifying, reducing or 
negating any obligation of Master Lessee under this Master Lease, Master Lessee hereby assigns 
to City a concurrent, non-exclusive right to enforce the terms of  the Development Agreement, 
the Construction Contract and any other construction contract and/or warranty right of Master 
Lessee relating to the Vested Improvements (provided, such assignment shall not be applicable 
to any contract and/or warranty which would, as a result of such assignment, constitute a 
violation of, or void, the warranty provisions of any such contract or warranty).  City, following 
City’s written notice to Master Lessee, shall have the right, but not the obligation, to act on 
Master Lessee’s behalf pursuant to the Development Agreement, the Construction Contract or 
any construction contract and/or warranty relating to the Vested Improvements subject first to 
reasonable good faith efforts to coordinate enforcement through any non-breaching primary 
party.  To the extent City exercises a right under this Section, Master Lessee hereby assigns to 
City any applicable right of Master Lessee to payment or reimbursement from Bond proceeds 
under the Indenture.  Similarly, if Master Lessee fails to enforce the use and repair and 
maintenance provisions of its Sublease Agreements then, in accordance with Section 12.5.4 and 
23.5 of this Master Lease, City shall have the right, but not the obligation, to do so in Master 
Lessee’s name.  In accordance with Section 23.5, Master Lessee shall pay to City any cost City 
incurs to take an action under this Section, which action shall not cure any default of Master 
Lessee unless City expressly states the same in writing to Master Lessee. 

10.5 Alterations.  After Final Completion pursuant to ARTICLE 9, Master Lessee shall 
not make any changes, alterations, additions, substitutions or improvements (collectively, the 
“Alterations”) to or upon the Leased Premises or to other improvements located on the 
CONRAC Site without first obtaining City’s prior written approval of each such Alteration and 
then only in compliance with any and all conditions of such approval.  Master Lessee shall 
otherwise comply with the then-current design and construction procedures of the City hereto in 
connection with Master Lessee’s design and construction of any such Alteration.  Any Alteration 
shall be performed (a) in a good and workmanlike manner; (b) in compliance with all Legal 
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Requirements and City Codes and Standards; and (c) in a manner that will not unreasonably 
interfere with or disturb City or its tenants. 

10.6 City Review Does Not Relieve Master Lessee.  Master Lessee agrees that nothing 
in City’s review or approval of Master Lessee’s plans shall create responsibility or liability on 
the part of City for their completeness, design sufficiency or compliance with all Legal 
Requirements or City Codes and Standards, all of which shall be Master Lessee’s sole 
responsibility, nor shall such review or approval constitute a waiver by City of the right to 
thereafter require Master Lessee to correct any failure by Master Lessee to comply with any 
Legal Requirements or City Codes and Standards. 

10.7 As Built Documents.  Master Lessee shall deliver to City, not later than thirty (30) 
days after the completion of any Alterations,  full and complete “as built” drawings of such 
Alterations (hard copies and  electronic format specified by City) in full conformance with City’s 
requirements.  The “as built” drawings required under this Section shall include details of all 
construction disciplines, including electrical (including switch gear and source of permanent 
power), plumbing, mechanical, architectural and information technology structures, lines and 
facilities.  For any equipment installed in conjunction with Alterations, Master Lessee shall 
deliver to City three (3) copies of the complete operations and maintenance manuals therefor.   

10.8 Trade Fixtures.  Except for the RAC Property or as otherwise specifically 
authorized in Sublease Agreements approved by City, Master Lessee shall ensure that all 
Alterations to the Vested Improvements shall remain with the Vested Improvements, and shall, 
at the option of City, be considered a part of the Vested Improvements with title vested in City at 
no cost to City.  Master Lessee shall ensure that all Sublease Agreements and other agreements 
entered into after the date hereof that contemplate or allow Alterations to the Vested 
Improvements incorporate terms that effectuate this Section and ensure that the removal of 
Alterations, if approved by City, is effected without impairing the structural integrity or usability 
of the Vested Improvements.  A violation of this Section by a RAC constitutes a violation of this 
Master Lease. 

10.9 Construction.  Master Lessee shall ensure that any and all construction, 
Alterations, repair work, and other work relating to the Vested Improvements or otherwise on the 
Leased Premises, is carried out in accordance with the Legal Requirements and City Codes and 
Standards applicable to such work. 

10.10 Personal Property.  Master Lessee agrees that all personal property brought into 
the Leased Premises by Master Lessee, or its agents, contractors, employees, invitees, assignees, 
subtenants or licensees, shall be at the sole risk of Master Lessee.  City shall not be liable for 
theft thereof or for money deposited therein or for any damage thereto, such theft or damage 
being the sole responsibility of Master Lessee, and MASTER LESSEE HEREBY AGREES TO 
INDEMNIFY, DEFEND AND HOLD CITY, AND ITS ELECTED AND NON-ELECTED 
OFFICIALS, OFFICERS, EMPLOYEES, AGENTS, SERVANTS, REPRESENTATIVES, 
CONTRACTORS, SUBCONTRACTORS, AFFILIATES, SUBSIDIARIES, SUCCESSORS 
AND ASSIGNS, HARMLESS FROM ANY AND ALL CLAIMS ARISING OR RESULTING 
DIRECTLY OR INDIRECTLY FROM ANY SUCH THEFT OR DAMAGE EXCEPT TO THE 
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EXTENT THAT ANY SUCH THEFT OR DAMAGE IS CAUSED BY THE GROSS 
NEGLIGENCE OR WILLFUL MISCONDUCT OF SUCH OFFICIAL, EMPLOYEE OR 
OFFICER. 

10.11 Improvements to Existing City Parking Garage.  Notwithstanding any other 
provision herein, Master Lessee shall have no responsibility for the integrity of the existing 
parking garage owned by the City located to the South of the Joint Use Facility on which Master 
Lessee will construct walkway improvements.  

ARTICLE 11 
OPERATIONS AND MANAGEMENT 

11.1 Facility Manager.  At all times during the Lease Term, Master Lessee shall retain 
a qualified and experienced Facility Manager through a Facility Management Agreement in a 
form approved by the City in writing, to manage the daily operations of the Leased Premises and 
shall cause the Facility Manager: (a) to manage the daily operations of the Leased Premises in 
accordance with City Codes and Standards, the Legal Requirements, this Master Lease and the 
Facility Management Agreement; (b) to employ and retain a sufficient number of qualified 
personnel to fulfill its obligations under the Facility Management Agreement; (c) to operate, 
repair and maintain the Leased Premises including the Fuel Facilities and QTA Facility; and (d) 
to be the point of contact for City for all matters concerning the Leased Premises, assure that a 
qualified person is available twenty-four (24) hours a day for such purposes and provide to City 
written notice on the first (1st) day of each month the names and contact information of such 
persons.  References in this Master Lease to the management and operations of the Leased 
Premises shall mean and include the management and operations of the Fuel Facilities and QTA 
Facility.  References in this Master Lease to obligations and duties of Master Lessee with respect 
to management and operational matters concerning the Leased Premises shall mean and refer to 
Master Lessee’s primary obligations as the lessee under this Master Lease and/or its obligation to 
cause the Facility Manager, through the Facility Management Agreement, to perform such 
management and operational duties.  Master Lessee shall ensure that City is a third-party 
beneficiary of the Facility Management Agreement and has, among other rights thereunder, the 
right to approve the annual Budget and to enforce all rights and remedies of Master Lessee 
thereunder.  Additionally, the Facility Management Agreement shall state that it may not be 
modified, amended, terminated or replaced without the prior written consent of City. 

11.2 Master Lessee Parties.  If required, Master Lessee shall coordinate Master Lessee 
Parties’ operations and activities on the Leased Premises with City to ensure that Master Lessee 
Parties abide by City Codes and Standards and City’s decisions and operational orders regarding 
operations, activities, safety and security matters and general use of the Leased Premises and the 
Airport.  Master Lessee shall be fully responsible to City for the operations and activities of the 
Master Lessee Parties on the Leased Premises.  Master Lessee shall ensure all Master Lessee 
Parties comply with the City Codes and Standards, Legal Requirements and operational orders 
that City issues under any Legal Requirements and any restrictions that City has posted or 
indicated by sign, signal or other control device, unless otherwise directed by an Airport police 
officer or other authorized City personnel directing aircraft, vehicle or pedestrian traffic.      
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11.3 Airport Security.  To the extent that activity on the Leased Premises is subject to 
provisions of the Airport Security Plan and/or Federal security regulations and the City provides 
written notice of such provisions to Master Lessee, Master Lessee shall ensure that all Master 
Lessee Parties comply with the Airport Security Plan and all other airport security regulations as 
adopted or required by the TSA or other Governmental Authorities from time to time.  If a 
breach of the Airport Security Plan or such other airport security regulations occurs as a result of 
the acts or omissions of a Master Lessee Party in any manner or form at any time during the 
Lease Term, Master Lessee immediately shall remedy such breach or assist City, the TSA or 
other Governmental Authorities in remedying such breach, regardless of the circumstances.  City 
reserves the right to take whatever action that City determines to be necessary to remedy any 
such breach in the event Master Lessee fails immediately to do so.  Master Lessee shall be 
responsible for the integrity of the controlled access security system of the Airport with respect 
to the Leased Premises for the Lease Term.  Master Lessee also shall take such steps as may be 
necessary or directed by City to ensure that Master Lessee Parties observe the requirements of 
this Section.  MASTER LESSEE SHALL BE SOLELY AND FULLY RESPONSIBLE FOR, 
AND SHALL INDEMNIFY AND HOLD CITY, AND ITS ELECTED AND NON-ELECTED 
OFFICIALS, OFFICERS, EMPLOYEES, AGENTS AND REPRESENTATIVES HARMLESS 
FROM AND AGAINST ANY FINES OR PENALTIES IMPOSED ON CITY AS A RESULT 
OF, ANY BREACH OF AIRPORT SECURITY BY MASTER LESSEE OR ANY MASTER 
LESSEE PARTY. 

11.3.1 Persons employed on certain locations at the Airport are subject to 
criminal history background checks, and failure to pass the background checks will disqualify a 
person from employment at the Airport.  Master Lessee shall cooperate, and cause its existing 
and prospective employees and contractors to cooperate, with City in conducting such 
background checks, as may be or may become applicable in accordance with Applicable Law. 

11.3.2 Master Lessee shall be responsible for obtaining security badges for 
entry to the sterile, secured or restricted areas of the Airport, if necessary, for all Master Lessee 
Parties required to perform Master Lessee’s obligations in those areas under this Master Lease.  
Master Lessee shall be responsible for collecting all security badges issued to Master Lessee or 
Master Lessee Parties who cease to be employed and returning to City’s Department of Aviation 
in accordance with Applicable Laws and City Codes and Standards.  Master Lessee shall pay 
City the sum of Five Hundred Dollars ($500) for each security badge issued to a Master Lessee 
Party that is lost, or otherwise not returned as required by applicable TSA Regulations.   

11.3.3 Any fine that results from a violation of City’s Airport Security Plan, or 
any applicable Legal Requirement caused by any Master Lessee Party, whether on or off the 
Leased Premises, will, as between City and Master Lessee, be the sole responsibility of Master 
Lessee.  City may, with notice to Master Lessee, but without diminishing Master Lessee’s 
responsibility, pay fines to the FAA or the TSA on Master Lessee’s behalf to meet FAA or TSA 
deadlines.  Within thirty (30) days after receipt of written notice from City, Master Lessee shall 
reimburse City for any such fines paid by City. 

11.3.4 Master Lessee is responsible to ensure that all Master Lessee Parties 
comply at all times with the Airport Security Plan, as applicable.  If the Leased Premises become 
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included within or adjacent to a Restricted Area(s), Master Lessee shall ensure that only 
authorized persons enter or remain in the Restricted Area(s).  If required by City, TSA or any 
applicable Legal Requirements, Master Lessee shall erect a security fence in accordance with 
City Codes and Standards around all or portions of the Leased Premises necessary to provide a 
security separation between the Leased Premises and any Restricted Area.  If the construction of 
a security fence is required, it must be: (a) tied into City’s Airport security fence so as to create a 
continuous barrier to access; (b) constructed at the sole expense of Master Lessee; and (c) 
maintained by Master Lessee in an attractive condition. 

11.3.5 Access to any Restricted Area by any of Master Lessee Parties shall be 
subject to the terms of the Airport Security Plan.  Master Lessee assumes responsibility for any 
individual not entitled to unescorted access to a Restricted Area, but given access by any of 
Master Lessee Parties. 

11.3.6 If any security access control card readers are required on the Leased 
Premises to comply with the Airport Security Plan, Master Lessee shall be responsible to provide 
the card reader(s), locking device, door/gate controller and communications link to the access 
control computer, with the cost to be paid by request to City in accordance with Section 12.7 
from the Repair and Replacement Fund, and, if such costs are not eligible for reimbursement or 
if sufficient funds are not available in the Repair and Replacement Fund, then Master Lessee 
may request that the City approve discretionary disbursement from the CFC Surplus Fund, but 
shall otherwise be responsible for such costs.  City shall have no obligation to act on any request 
of the Master Lessee for discretionary requisitions by City of moneys from the Trustee.  City will be 
responsible for the installation of the card readers and integration into the Airport’s security 
system.  Master Lessee shall be responsible for access control during periods the card reader(s) 
are inoperative and shall notify City accordingly. 

11.3.7 If City requires, or Master Lessee otherwise elects to install, surveillance 
cameras in the Leased Premises, Master Lessee shall install such cameras at its sole expense, 
coordinating such installation with City and providing connection to the Airport’s security 
system, if required by City. 

11.4 Airport Operations.  Master Lessee shall ensure that all Master Lessee Parties 
perform all construction, repairs, maintenance, remediation and operations and activities 
authorized under this Master Lease in a manner that ensures the safety of people and the Airport, 
the protection of public health and the environment, and the safety and integrity of the Airport.  
Master Lessee shall employ qualified personnel and maintain equipment sufficient for the 
purposes of this provision.  Master Lessee shall immediately notify City of any condition, 
problem, malfunction or other occurrence that threatens the safety of people or the Airport, harm 
to public health or the environment, or the safety or integrity of the Leased Premises. 

11.5 Radio Interference.  Master Lessee shall cause Master Lessee Parties to 
discontinue the use of any machine or device that interferes with any government-operated 
transmitters, receivers or navigation aids until the cause of the interference is eliminated if 
directed to do so by City. 
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11.6 Birds and Wildlife.  Master Lessee acknowledges that a concentration of birds 
and other wildlife in the immediate vicinity of an Airport may constitute a significant hazard to 
aircraft operations.  Master Lessee shall keep the Leased Premises clean of waste or any other 
material that might attract birds and animals. Master Lessee accepts full responsibility to 
maintain the Leased Premises, control operations and activities and take all safe, humane, and 
prudent measures to prevent birds from gathering on the Leased Premises and prevent other 
animals from gaining access to the Leased Premises. 

11.7 Equipment.  Master Lessee shall provide vehicles, equipment, storage space and 
parking space on the Leased Premises necessary for the operations and activities of Master 
Lessee Parties on the Leased Premises and to fulfill Master Lessee’s obligations under this 
Master Lease.  Such vehicles, equipment, storage space and parking space shall be maintained 
and managed by Master Lessee at no cost to City and in accordance with all Applicable Laws 
and must be limited to the Leased Premises and to other areas of the Airport designated in 
writing by City. 

11.8 Water, Ice and Snow Removal.  Master Lessee, at no cost to City, shall be 
responsible for any necessary clearing of water, drainage, ice or snow from the Leased Premises 
and for providing for the disposal of the same in accordance with all Applicable Laws.   

11.9 Heavy Vehicles.  If Master Lessee or any of the Master Lessee Parties use heavy 
trucks or equipment in excess of 7,500 pounds on or transiting to or from the Leased Premises 
during construction or operation of the facilities on the Leased Premises, Master Lessee shall 
ensure that the trucks or equipment use only those Airport access routes designated by City and 
that all trucks and equipment used comply with all applicable weight, width, and length 
restrictions established by the City Codes and Standards, Applicable Law or otherwise by 
operational orders issued by City.  

11.10 Road Obstructions.  If, during Master Lessee’s development of the Leased 
Premises or during the operations or activities of Master Lessee or of  the Master Lessee Parties 
relating to the Leased Premises, it becomes necessary to obstruct any road or other area provided 
for vehicular traffic, Master Lessee shall, at least seventy-two (72) hours before the placement of 
an obstruction, obtain the written approval of City and ensure compliance with all related 
decisions and directions of City by the Master Lessee and the Master Lessee Parties. 

11.11 Smoking Regulations.  City maintains a no smoking policy for the Terminal and 
the CONRAC.  Master Lessee shall not permit smoking in the CONRAC. 

11.12 Key System.  Master Lessee, at no cost to the City, shall be responsible for 
installing and maintaining the lock and key system for the CONRAC including the installation of 
KNOX boxes. 

11.13 Fuel Facilities.  Master Lessee shall ensure that the delivery of fuel to the Fuel 
Facilities at such times and in such manner as City shall direct and in any event at Master 
Lessee’s sole risk and responsibility.   
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ARTICLE 12 
MAJOR MAINTENANCE 

12.1 Major Maintenance.  At all times during the Lease Term, Master Lessee shall 
cause the Facility Manager to manage and to cause the performance of all Major Maintenance of 
the Joint Use Facility (except as hereinafter provided), including the maintenance of the Fuel 
Facilities and QTA Equipment, at no cost to City, except as provided in Section 12.7.  Master 
Lessee shall ensure that the Facility Management Agreement includes a provision providing that 
City, among other rights, has the right to approve the annual Budget with respect to Major 
Maintenance consistent with Section 13.5 regarding procedure for approval of the Budget as well 
as the right to enforce Master Lessee’s rights and remedies under the Facility Management 
Agreement.   Major Maintenance shall include, without limitation, those items described in 
Exhibit F attached to and made a part of this Master Lease.  For avoidance of doubt, except as 
hereinafter provided, Master Lessee shall be responsible for the Major Maintenance: (a) of all 
aspects of the CONRAC including all IDF Rooms, ramps, access roads, walkways, flyovers, 
elevators, escalators, stairs, foundation, roof and walls during the entire Lease Term; (b) of all 
aspects of the Parking Management Office and the Commercial Parking Facility including the 
elevators and stairwells dedicated to the Commercial Parking Facility for a one (1) year period of 
warranty by the Design-Builder after Substantial Completion of the Project (the “Warranty 
Period”); and (c) of all structural aspects (e.g., foundation, roof, walls, load bearing walls, and all 
other components of the Joint Use Facility that support or are integrated in the core structure and 
support of the CONRAC) of the Joint Use Facility, including within the Commercial Parking 
Facility and the Parking Management Office, after the expiration of the Warranty Period for the 
remainder of the Lease Term.  After the expiration of the Warranty Period, City shall be 
responsible for all non-structural Major Maintenance of the Commercial Parking Facility and the 
Parking Management Office and of elevators and stairwells dedicated to the Commercial Parking 
Facility.    

12.2 Standards.  At no cost to City, except as provided in Section 12.7, Master Lessee 
shall cause the Facility Manager to perform all Major Maintenance required hereunder for the 
Leased Premises throughout the Lease Term: (a) in compliance with all Legal Requirements, 
City Codes and Standards and the requirements of this Master Lease; (b) using quality materials 
at least equal to the original, and if materially changed from the original, shall be subject to the 
prior approval of City; (c) using only qualified personnel; and (d) in a good and workmanlike 
manner adhering to the highest standards of quality.  Without limiting the generality of the 
foregoing, Master Lessee or the Facility Manager through the Facility Management Agreement, 
as applicable, shall throughout the Lease Term: (i)  keep and maintain the Leased Premises, the 
QTA Equipment, the Fuel Facilities, and all of Master Lessee’s equipment and installations 
therein and the appurtenances thereto including Vested Improvements, lighting, fire suppression, 
electrical, phone, and data systems, in good condition, working order and repair; (ii) keep and 
maintain the Leased Premises, the QTA Equipment, the Fuel Facilities and all of Master Lessee’s 
equipment and installations therein and the appurtenances thereto in a neat, clean, safe and 
sanitary condition, free from infestation of pests and conditions which might result in infestation 
of pests, provide complete and adequate arrangements for the sanitary handling of all recyclable 
materials, trash, garbage and other refuse generated in connection with the use of the Leased 
Premises; (iii) not commit or suffer or allow others to commit or suffer any waste on the Leased 
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Premises, QTA Equipment or the Fuel Facilities; (iv) require the RACs to repair and maintain all 
RAC Property in accordance with the terms of the Sublease Agreements; (v) perform any repair 
and maintenance of any RAC improvements or property that is required of the Master Lessee 
under the applicable Sublease Agreement; (vi) perform any repairs and maintenance of the 
Leased Premises, the QTA Equipment or the Fuel Facilities in a manner that will not 
unreasonably interfere with the operations of the Commercial Parking Facility; and (vii) after 
consultation with City and approved through a City Building Permit or by City Codes and 
Standards, make or cause to be made all Major Maintenance and Routine Maintenance to the 
Leased Premises, the Commercial Parking Facility, the QTA Equipment and Fuel Facilities to 
the extent provided in Sections 12.1 and 13.1.  Master Lessee shall cause the Facility Manager to 
fulfill the requirements of this Section so as to ensure that on the Termination Date, the Vested 
Improvements will have remaining a reasonably expected functional life of not less than five (5) 
years or more. 

12.3 No Abatement From Repairs.  There shall be no abatement or reduction of any 
Rent or other obligation of Master Lessee under this Master Lease by reason of making of 
repairs, alterations and/or improvements to the Leased Premises by Master Lessee or the Facility 
Manager. 

12.4 Quarterly Condition Surveys.  City and Master Lessee, together with the Facility 
Manager, shall conduct an inspection of the Leased Premises quarterly to observe and note the 
condition of, cleanliness of and existing damage to the Leased Premises and to determine repairs 
and maintenance required to be performed.  In the event of any dispute regarding the repairs and 
maintenance required to be performed, City’s decision shall be final. 

12.5 City’s Obligations and Master Lessee Waiver.  City, at its own expense, shall 
manage operate and maintain the Commercial Parking Facility and the Parking Management 
Office, including all janitorial responsibilities for the same from and after Substantial 
Completion, together with all non-structural Major Maintenance and Routine Maintenance for 
the same after the Warranty Period (but excluding Punch-List Items, Major Maintenance and 
non-janitorial Routine Maintenance during the Warranty Period), and shall perform all such 
operations without unreasonably interfering with Master Lessee’s operation of the CONRAC.  
Except for the obligations of City expressly stated in this Master Lease, Master Lessee expressly 
waives any right Master Lessee might otherwise enjoy under any law or statute to make repairs 
to the Joint Use Facility at the expense of City or to hold City responsible for any condition of 
the Leased Premises or the Joint Use Facility.  Without limiting the generality of the foregoing, 
responsibility for Major Maintenance is allocated as described and provided in Section 12.1.  

12.5.1 City shall: (a) have no duty to repair or maintain the Joint Use Facility or 
any improvements placed at or constituting any portion of the Joint Use Facility except as 
provided in Sections 12.1 and 12.5; (b) not be liable for any damage or injury, fatal or nonfatal, 
resulting from any damage, defect or disrepair of any improvements placed at or constituting any 
portion of the CONRAC; (c) have no duty to make any replacement of any such improvements; 
and (d) have no duty to repair or maintain any equipment or property of Master Lessee or RACs 
located within the Joint Use Facility;  
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12.5.2 All improvements currently existing or installed on the Joint Use 
Facility and constituting any part of the Joint Use Facility (including building, parking lot, 
driveway, drive-through, walkway, flyover, or sidewalk improvements, if any, as well as any 
other improvements constructed by or on behalf of Master Lessee), including the Parking 
Management Office and the Commercial Parking Facility and the elevators and stairwells 
dedicated thereto during the Warranty Period, will be repaired and all maintenance thereon will 
be performed and replacements and renewals thereof will be made solely by Master Lessee in 
accordance with the requirement of Section 12.2 of this ARTICLE;  

12.5.3 All equipment or property of Master Lessee located with the Leased 
Premises will be repaired and maintained solely by Master Lessee; and 

12.5.4 City shall have a right to enter the Leased Premises at all reasonable 
times including during business hours of Master Lessee and the RACS for the purpose of 
ascertaining the condition of the Leased Premises or whether Master Lessee is observing and 
performing the obligations assumed by it under this Master Lease, all without hindrance or 
molestation from Master Lessee or RACs.  City shall also have the right to enter upon the Leased 
Premises for the purpose of making any necessary repairs and performing any work that may be 
necessary by reason of Master Lessee’s or the Facility Manager’s failure to make any such 
repairs or perform any such work, with the cost to be paid from the Repair and Replacement 
Fund, but if sufficient funds are not available in the Repair and Replacement Fund or if the costs 
are not eligible for reimbursement therefrom, the City may pay such costs from the CFC Surplus 
Fund, to the extent such costs are eligible for reimbursement therefrom, but the Master Lessee 
shall otherwise be responsible for such costs.  The foregoing rights of entry shall be exercisable 
upon request made on reasonable advance notice to Master Lessee (except that no notice shall be 
required in the event of any real or threatened emergency) or to the Facility Manager, which 
notice may be given verbally. 

12.6 Maintenance of Walkways.  Subject to Section 10.11, Master Lessee shall 
maintain any sidewalk(s) or walkways leading to the Terminal from the CONRAC and maintain 
access to and from the CONRAC. 

12.7 Repair and Replacement Fund.  A Repair and Replacement Fund will be 
established pursuant to the Indenture and funded by an initial deposit of three million dollars 
($3,000,000) in accordance with the Indenture, with additional deposits thereto made in 
accordance with Section 4.2.6.2.5 of the Concession Agreement, to the extent of available 
moneys in the CFC Surplus Fund.  Disbursements will be made from the Repair and 
Replacement Fund in accordance with the terms of the Indenture and this Master Lease to 
reimburse Master Lessee for, or to pay for, the costs of Major Maintenance under the Budget 
approved by City for each Lease Agreement Year and for other purposes described in the 
Indenture.  After the Warranty Period, upon written request by Master Lessee to City for 
reimbursement or payment of the costs for Major Maintenance under the Budget approved by 
City for each Lease Agreement Year, accompanied by documentation supporting the request and 
any additional documents required by City, if eligible City will submit a requisition to the 
Trustee in accordance with the Indenture for disbursements from the Repair and Replacement 
Fund.  In addition to City’s rights to requisition moneys from the Repair and Replacement Fund 
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on request of Master Lessee, moneys on deposit in the Repair and Replacement Fund may be 
utilized by City and the Trustee in accordance with and subject to the terms of the Indenture. 

ARTICLE 13 
ROUTINE MAINTENANCE, UTILITIES AND OTHER OPERATING COSTS 

13.1 Routine Maintenance.  At all times during the Lease Term, Master Lessee shall 
cause the Facility Manager to manage and to cause the performance of all Routine Maintenance 
of the Joint Use Facility (except as hereinafter provided), including the maintenance of the Fuel 
Facilities and QTA Equipment, at no cost to City.  Master Lessee shall ensure that the Facility 
Management Agreement includes a provision providing that City, among other rights, has the 
right to approve the annual Budget with respect to Routine Maintenance consistent with Section 
13.5 regarding procedure for approval of the Budget as well as the right to enforce Master 
Lessee’s rights and remedies under the Facility Management Agreement.  Routine Maintenance 
shall include, without limitation, those items described in Exhibit E attached to and made a part 
of this Master Lease.  For avoidance of doubt, Master Lessee shall be responsible for the Routine 
Maintenance of all aspects of the Joint Use Facility excluding only (a) janitorial services in the 
Commercial Parking Facility, the elevators and stairwells dedicated to the Commercial Parking 
Facility, and the Parking Management Office and (b) all other non-structural Routine 
Maintenance for the same after the Warranty Period.  At no cost to City, Master Lessee shall 
cause the Facility Manager to perform all Routine Maintenance required hereunder for the 
Leased Premises throughout the Lease Term and to the extent that Master Lessee is responsible 
for Routine Maintenance in the Commercial Parking Facility during the Warranty Period in 
compliance with all of the standards set forth in Section 12.2.   

13.2 Utilities.  Master Lessee shall (through the Facility Manager), at no cost to the City, 
arrange for all utilities necessary to service the Leased Premises and promptly pay when due all the 
Utilities Costs incurred with respect to the Leased Premises. 

13.3 Energy Conservation; Recycling.  City shall have the right to implement such 
policies, programs and measures as may be necessary or desirable, in its discretion, for the 
conservation and/or preservation of energy, energy-related services or other resources, to promote 
considerations of sustainability, or to comply with any applicable codes, rules and regulations, 
whether mandatory or voluntary. 

13.4 City Not Responsible.  City shall not be liable in any way to Master Lessee for any 
failure or defect in the supply or character of electrical energy, water, sewer or other utility service 
furnished to the Leased Premises by reason of any requirement, act or omission of the public utility 
providing such service or for any other reason.  City shall have the right to shut down electrical or 
other utility services to the Leased Premises when necessitated by safety, repairs, alterations, 
connections, upgrades, relocations or reconnections or for any other reason with respect to any such 
utility system (singularly or collectively, the “Utility Work”), regardless of whether the need for such 
Utility Work arises with respect to the Leased Premises, the Commercial Parking Facility, the 
CONRAC Site or any other facility at the Airport.  Whenever possible, City shall give Master Lessee 
not less than two (2) days prior notice of any such utility shutdown.  City shall not be liable to Master 
Lessee for any losses, including loss of income or business interruption, resulting from any 
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interruptions or failure in the supply of any utility to the Leased Premises, except when such losses 
result from City’s gross negligence. 

13.5 Budget for O&M Costs.  Prior to Substantial Completion and prior to September 
1st of each Lease Agreement Year thereafter, and at any other time City deems necessary, the 
Facility Manager shall submit to Master Lessee and City the Budget for the estimated O&M 
Costs for the following or current Lease Agreement Year (or for the first Lease Agreement Year, 
at any point from Substantial Completion to the end of the first Lease Agreement Year) and 
projected O&M Costs including Major Maintenance for the next five (5) Lease Agreement 
Years.  City shall have the right to approve each annual Budget and shall notify Master Lessee 
and the Facility Manager within thirty (30) days of its receipt of the same from the Facility 
Manager if the applicable Budget is not approved and include with the notice details of any items 
of O&M Costs which are disapproved.  The Facility Manager shall within ten (10) days of 
receipt of City’s notice of disapproval submit a revised Budget to City and Master Lessee.  If the 
revised Budget also is disapproved by City, the Facility Manager shall promptly submit further 
revisions to the Budget until the same is acceptable to the City.  City and Master Lessee shall 
have the right to inspect, in the Facility Manager’s offices during usual business hours, the 
Facility Manager’s records regarding the O&M Costs referenced in the Budget.  Commencing on 
Substantial Completion and throughout the Lease Term, Master Lessee shall (through the 
Facility Manager), at its sole cost and expense, except to the extent approved hereunder for 
payment from the Repair and Replacement Fund, promptly pay when due all O&M Costs 
necessary for the operation and maintenance of the Leased Premises.  Master Lessee may request 
reimbursement from the Repair and Replacement Fund in accordance with Section 12.7 for 
O&M Costs for Major Maintenance performed in accordance with the Budget approved by City 
for each Lease Agreement Year, but if sufficient funds are not available in the Repair and 
Replacement Fund, then Master Lessee may request that City approve discretionary 
disbursement from the CFC Surplus Residual Account of the CFC Surplus Fund, to the extent of 
available funds, but shall otherwise be responsible for such O&M Costs.  City shall have no 
obligation to act on any request of the Master Lessee for discretionary requisitions by City of 
moneys from the Trustee. 

13.6 RAC Payment for O&M Costs.  Each Sublease Agreement shall provide that no 
later than the Substantial Occupancy Date and continuing thereafter through the Lease Term, the 
respective RAC shall pay to the Facility Manager one-twelfth (1/12) of its Pro Rata Share of the 
O&M Costs in the Budget approved by City (or for the first Lease Agreement Year, an equal 
monthly amount) monthly in advance on the first day of each and every month during the Lease 
Term, at such place as the Facility Manager may designate, without any prior demand, and 
without any abatement, deduction or set-off whatsoever.  Within one hundred twenty (120) days 
after the end of each Lease Agreement Year, the Facility Manager shall provide to City, Master 
Lessee and each RAC a statement (the “O&M Reconciliation Report”) showing the total actual 
O&M Costs for the prior Lease Agreement Year (or for the first Lease Agreement Year, from the 
Deadline for Substantial Completion to the end of the first Lease Agreement Year), each RAC’s 
Pro Rata Share thereof for such Lease Agreement Year, the O&M Deposit required for the then-
current Lease Agreement Year in which such O&M Reconciliation Report is issued, and the 
then-current balance of the O&M Deposit.  In the event that the total of the monthly payments 
made by each RAC for such Lease Agreement Year (including amounts drawn against the O&M 
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Deposit) is less than any RAC’s actual Pro Rata Share thereof for such Lease Agreement Year, 
the applicable RAC shall pay the difference within thirty (30) days after receipt of such O&M 
Reconciliation Report.  Any overpayment by a RAC (including any portion of such overpayment 
paid from the O&M Deposit) shall be credited toward the RAC’s Pro Rata Share of the O&M 
Costs next becoming due or, in the event that the Lease Term has expired (and there is no 
outstanding default), refunded to the RAC.  Notwithstanding the above, any delay or failure of 
the Facility Manager in computing or billing O&M Costs shall not constitute a waiver of or in 
any way impair any RAC’s obligation to pay the O&M Costs or any other amount hereunder; 
provided, however, in the event City, Master Lessee or the Facility Manager determines that the 
Facility Manager has materially under-billed any RAC for any O&M Costs as a result of any 
error, neglect or unreasonable delay on part of the Facility Manager, the RAC shall establish 
with the Facility Manager a mutually acceptable schedule for repayment of any unbilled amounts 
(which schedule shall, in no event, extend beyond the next Lease Agreement Year).  In the event 
of any such delay or failure, the RAC shall continue paying the O&M Costs currently being paid 
until notified by the Facility Manager of an adjustment.   

13.7 O&M Reserve Requirement.  Each Sublease Agreement also shall provide that 
prior to the Substantial Occupancy Date, each RAC shall deposit an O&M Reserve Requirement 
with the Master Lessee (or Facility Manager if so provided under the Facility Management 
Agreement) to comprise the O&M Cost component of the Master Lessee’s Rent and Operation 
Reserve and thereafter cause that RAC’s O&M Reserve Requirement to be maintained 
throughout the Lease Term, and the Facility Manager shall be entitled to use the Master Lessee’s 
Rent and Operation Reserve as a charge against each RAC’s O&M Reserve Requirement for the 
payment of that RAC’s Pro Rata Share of O&M Costs during an Lease Agreement Year to the 
extent that RAC’s monthly payments of its Pro Rata Share of estimated O&M Costs are at any 
time not sufficient to cover the amount required during such Lease Agreement Year.  Together 
with the payment of a RAC’s Pro Rata Share of O&M Costs that is due on the Substantial 
Occupancy Date, each RAC shall pay to the Master Lessee or the Facility Manager, as 
applicable, the O&M Reserve Requirement in the required amount for the first Lease Agreement 
Year.  To the extent that an O&M Reconciliation Report subsequently reflects a deficit in a 
RAC’s O&M Reserve Requirement for the then-current Lease Agreement Year in which such 
O&M Reconciliation Report is issued, the RAC shall, within thirty (30) days after receipt of the 
O&M Reconciliation Report, pay to the Master Lessee or Facility Manager, as applicable, the 
amount of such deficit to cause the RAC’s O&M Reserve Requirement to be met in the amount 
required to be maintained for the then-current Lease Agreement Year. 

13.8 CFC Surplus Fund.  The City shall cause to be established under the Indenture a 
CFC Surplus Fund pursuant to the Indenture and Concession Agreement, and deposits thereto 
and distributions therefrom will be made in accordance with the terms of the Indenture and 
Concession Agreement.  After the close of each Lease Agreement Year, Master Lessee may 
make a written request to City for reimbursement from the CFC Surplus Fund for: (a) costs of 
Initial Tenant Improvement Costs totaling not more than six million dollars ($6,000,000), 
including an allocation to Master Lessee of one hundred twenty thousand dollars ($120,000) for 
Initial Tenant Improvements in the New Entrant Areas; (b) funding the Repair and Replacement 
Fund in accordance with Section 4.2.6.2.5 of the Concession Agreement; (c) O&M Costs; (d) 
Base Rent; or (e) replenishment of the RAC O&M and Rent Reserve Fund, all in accordance 
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with and subject to the terms of the Indenture and the Concession Agreement.  On City’s receipt 
of such written request(s) accompanied by documentation supporting the request(s) and any 
additional documents reasonably required by City, City will submit a requisition to the Trustee in 
accordance with the Concession Agreement and the Indenture for disbursements from the CFC 
Surplus Fund.  In addition to City’s rights to requisition moneys from the CFC Surplus Fund on 
request of Master Lessee, City may requisition moneys from the Trustee that are on deposit in 
the CFC Surplus Residual Account of the CFC Surplus Fund and utilize such moneys in 
accordance with and subject to the terms of the Indenture and Concession Agreement.   

ARTICLE 14 
SUBLEASE AGREEMENTS AND ALLOCATED SPACE 

14.1 General Provisions Concerning Sublease Agreements.  Throughout the Lease 
Term, Master Lessee shall enter into a Sublease Agreement with each RAC contemporaneously 
with the execution of a Concession Agreement between the City and the applicable RAC in the 
form approved by the City in writing.  Exhibit G attached hereto and made a part hereof, is the 
form of Sublease Agreement initially approved by the City and is subject to amendment only by 
written approval of the City, which approval the City will not unreasonably withhold.  Master 
Lessee may not refuse to enter into a Sublease Agreement with any RAC which is a party to a 
Concession Agreement in Good Standing with City.  Each such Sublease Agreement is subject to 
prior consent of City which consent will not be unreasonably withheld provided that the 
proposed form of Sublease Agreement is in the form approved by the City as of the date of its 
execution and the RAC is not in default under the RAC’s Concession Agreement.  A request for 
consent to a Sublease Agreement must be submitted in writing to City for approval.  No 
subleasing other than to a RAC not in default under the RAC’s Concession Agreement is 
permitted. 

14.1.1 Each Sublease Agreement shall terminate on either: (a) the same date 
that the corresponding Concession Agreement expires or terminates; (b) the date the Master 
Lease terminates unless City affirms the same as a direct lease in accordance with Section 21.2.5 
or Section 22.3 or (c) the date the Sublease Agreement is terminated pursuant to any other 
provision of the Sublease Agreement.  Master Lessee shall take action to evict any RAC that 
fails to vacate the Subleased Premises promptly after its Sublease Agreement expires, terminates 
or is canceled. 

14.1.2 If a RAC fails to collect or remit its Customer Facility Charges, the City 
shall take action under the Concession Agreement to enforce the obligation to collect and remit 
the Customer Facility Charges, and the RAC shall be in default of its Sublease Agreement.  If 
City notifies and documents to Master Lessee in writing that a RAC has failed to collect or remit 
its Customer Facility Charges, Master Lessee shall likewise take immediate action to enforce the 
Sublease Agreement, including termination of the RAC’s Sublease Agreement if not cured. 

14.1.3 If a RAC fails to pay its Contingent Fees, the City shall take action 
under the Concession Agreement to enforce the obligation to collect and remit the Contingent 
Fees, and the RAC shall be in default of its Sublease Agreement.  If City notifies and documents 
to Master Lessee in writing that a RAC has failed to pay its Contingent Fees, Master Lessee shall 
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likewise enforce the Sublease Agreement, including termination of the RAC’s Sublease 
Agreement if not cured.   

14.1.4 Master Lessee may not terminate a RAC’s Sublease Agreement while 
the RAC’s Concession Agreement remains in effect without the prior written consent of City. 

14.1.5 Each RAC shall, at its own expense, perform all operation, maintenance, 
repair, renewal, and replacement functions with respect to its RAC Property and shall, at its own 
expense, perform all functions necessary to maintain its Exclusive Use Premises in an orderly 
and clean condition free of trash and debris. 

14.1.6 Each RAC must coordinate with Master Lessee and City prior to 
installing any antenna for wireless communication in the CONRAC. 

14.1.7 Each Sublease Agreement must include a provision that all rights and 
duties imposed under the Sublease Agreement are subject to the terms of this Master Lease, that 
the Sublease Agreement shall be interpreted to be in all ways consistent with this Master Lease, 
that the Master Lease shall control in the event of a conflict between the terms of the Sublease 
Agreement and the Master Lease.  The RAC shall be required, at its sole expense, promptly to 
comply in all material respects with all applicable current and future Legal Requirements 
regulating the use of or otherwise applicable to the Subleased Premises or to the RAC’s use of its 
Allocated Space and the CONRAC Common Areas.  City reserves the right and authority to 
enforce the obligations of Master Lessee under this Master Lease with respect to the payment of 
Rent and other amounts due under this Master Lease against either Master Lessee or the RACs 
directly, but each RAC is subject to such enforcement only with respect to the portion of Rent 
and other Master Lessee obligations for which that RAC is responsible under its Sublease 
Agreement. 

14.1.8 A RAC may not occupy any portion of the Leased Premises before City 
consents to the RAC’s Sublease Agreement in writing. 

14.1.9 A Sublease Agreement may not and does not relieve Master Lessee of 
responsibility for providing City with evidence of insurance that meets the requirements of this 
Master Lease, including coverage of the RAC’s operations on the Leased Premises.   

14.1.10 Consent to a Sublease Agreement by City does not relieve or otherwise 
alter the obligations of Master Lessee under this Master Lease. 

14.1.11 A RAC may not assign all or a portion of a Sublease Agreement, unless 
its corresponding rights and obligations under the Concession Agreement are assigned 
contemporaneously, with notice to Master Lessee and prior written consent of City, which 
consent shall not unreasonably be withheld with respect to an entity owned by, controlled by or 
under common ownership or control with Concessionaire, and except as provided under Exhibit 
I, attached hereto and made a part this Master Lease, with respect to any agreement between one 
or more Sublessees to adjust space occupancy with Master Lessee’s written consent. 
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14.1.12 Master Lessee shall not modify or amend a Sublease Agreement without 
the consent of City. 

14.1.13 Master Lessee shall remit to City a complete copy of all Sublease 
Agreements and any amendments thereto within twenty (20) days of full execution. 

14.2 Allocated Space.  Allocated Space covered by each Sublease Agreement shall 
include: (a) for the exclusive use of the applicable RAC, the Exclusive Use Premises consisting 
of designated spaces in the CONRAC Counter Areas, the Ready/Return Areas, the QTA Space, 
the QTA Equipment, the Fuel Facilities and the Storage Area; and (b) the right to use the 
Common Use Areas on a non-exclusive basis with other RACs unless otherwise agreed to in the 
applicable Sublease Agreement.  The Allocated Space in the Sublease Agreements shall not 
include any portion of or right to use the Reserved Areas, the IDF Rooms, the Parking 
Management Office or any other space in the Joint Use Facility or on the CONRAC Site 
reserved to City pursuant to the terms of this Master Lease.  The locations of the CONRAC 
Counter Areas, the Ready/Return Areas, the QTA Space, the Fuel Facilities, the Storage Areas, 
the Common Use Areas, the Reserved Areas, the IDF Rooms and the space to be allocated to 
New Entrants are shown on Exhibit I.  

14.2.1 Allocation of Subleased Premises.  Master Lessee shall allocate space in 
the CONRAC for possession by RACs from and after the Substantial Occupancy Date in 
accordance terms and provisions set forth in Exhibit I. 

14.2.2 City Approval.  City shall have the right of final approval of any 
proposed allocation or reallocation of space in the CONRAC.  No less than thirty (30) days prior 
to (a) to Substantial Completion, and (b) at any other time Master Lessee proposes to reallocate 
space in the CONRAC, Master Lessee shall submit to City the proposed allocation or 
reallocation of space in the CONRAC for final approval by City.  City’s approval of the 
proposed allocation or reallocation shall not to be unreasonably withheld.  The Master Lessee’s 
proposed allocation or reallocation shall incorporate City’s requirements regarding New 
Entrants.  

14.2.3 New Entrants.  City shall have the right to solicit and award Concession 
Agreements to New Entrants in accordance with the terms of Section 1.1 and Section 5.3 of 
Exhibit I, to occupy the New Entrant Area, which area, if not allocated for occupancy as of 
Substantial Completion, Master Lessee shall provide with basic Initial Tenant Improvements 
using an allocated portion of the amount allowed for reimbursement for Initial Tenant 
Improvements under Section 13.8.  If fewer than two (2) New Entrants are added for the first ten 
(10) years of the Lease Term, or if any New Entrant has been terminated before the beginning of 
the second ten (10) years of the Lease Term, such occurrence will not increase the number of 
New Entrants which the City is entitled to solicit and award Concession Agreement to for the 
second ten (10) years of the Lease Term.  City shall require any New Entrant to meet start-up 
standards and obligations no lower than previously applied by City to the entry of the RAC that 
most recently became a Concessionaire at the Airport, with any monetary requirement adjusted 
for any change in the relevant Consumer Price Index, and to execute a Concession Agreement 
and Sublease Agreement on the same terms and conditions as those executed by other RACs 
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except as to actual Subleased Premises.  Master Lessee shall designate and allocate a minimum 
amount of CONRAC Counter Space, QTA Space, Ready/Return Space, and Storage Space for 
New Entrants in accordance with Exhibit I.   

14.2.4 Reallocations.  Master Lessee shall reallocate space in the CONRAC in 
accordance with the terms and provisions set forth in Exhibit I.   

14.2.5 Vacant Space.  Throughout the Lease Term, Master Lessee shall allocate 
and reallocate space in the CONRAC in accordance with the terms and provisions set forth in 
Exhibit I, and City shall be entitled to solicit and award Concession Agreements for vacant space 
in accordance with Section 5.3 of Exhibit I. 

14.2.6 Dispute Resolution.  In the event that Master Lessee and the RACs are 
unable to arrive at a mutually acceptable allocation or reallocation of space in the CONRAC, 
Master Lessee shall present a final proposal to City for approval.  If Master Lessee’s final 
proposal is approved by City, such decision shall be final and binding on Master Lessee and the 
RACs and not subject to appeal.  If Master Lessee’s final proposal is not approved by City, 
Master Lessee shall modify and resubmit the proposal for approval by City.    

ARTICLE 15 
INDEMNITY AND INSURANCE 

15.1 Indemnity.   

15.1.1 No Liability of City.  Except to the extent any such injury or damage is 
caused by the gross negligence or willful misconduct of City, the City shall not be liable for any 
injury (including death) to any persons or for damage to any property regardless of how such 
injury or damage is caused, sustained or alleged to have been sustained by Master Lessee or by 
others, including all persons directly or indirectly employed by Master Lessee, or any agents, 
contractors, subcontractors, subtenants, licensees or invitees of Master Lessee, as a result of any 
condition (including existing or future defects in the Leased Premises) or occurrence (including 
failure or interruption of utility service) whatsoever related in any way to Master Lessee’s use or 
occupancy of the Leased Premises or of areas adjacent thereto.  No elected or non-elected 
official, employee or officer of City shall have any personal liability with respect to (a) any of 
the provisions of this Master Lease; (b) any injury (including death) to any persons or for 
damage to any property regardless of how such injury or damage is caused, sustained or alleged 
to have been sustained by Master Lessee or by others, including all persons directly or indirectly 
employed by Master Lessee, or any agents, contractors, subcontractors, subtenants, licensees or 
invitees of Master Lessee, as a result of any condition (including existing or future defects in the 
Leased Premises) or occurrence (including failure or interruption of utility service) whatsoever 
related in any way to Master Lessee’s use or occupancy of the Leased Premises or of areas 
adjacent thereto, except to the extent any such injury or damage is caused by the gross 
negligence or willful misconduct of such elected or non-elected official, employee, or officer of 
City; or (c) a default by City hereunder or the exercise by City of any of its remedies hereunder 
upon the occurrence of an Event of Default. 
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15.1.2 Indemnification by Master Lessee.  MASTER LESSEE SHALL 
DEFEND, INDEMNIFY AND HOLD HARMLESS CITY AND ITS ELECTED AND NON-
ELECTED OFFICIALS, EMPLOYEES, AGENTS, REPRESENTATIVES, SUCCESSORS 
AND ASSIGNS (COLLECTIVELY, THE “INDEMNIFIED PARTIES”), FROM AND 
AGAINST ALL COSTS, EXPENSES (INCLUDING REASONABLE ATTORNEYS’ FEES, 
EXPENSES OF INVESTIGATION AND LITIGATION, AND COURT COSTS), 
LIABILITIES, DAMAGES, CLAIMS, SUITS, JUDGMENTS, ACTIONS, AND CAUSES OF 
ACTIONS WHATSOEVER (COLLECTIVELY, “CLAIMS”) RESULTING FROM OR 
CONCERNING THIS MASTER LEASE OR THE CONDUCT OF MASTER LESSEE’S 
BUSINESS AT THE AIRPORT, TO THE EXTENT ARISING DIRECTLY OR INDIRECTLY, 
OUT OF (A) ANY BREACH OF THIS MASTER LEASE BY MASTER LESSEE, ITS 
AGENTS, EMPLOYEES OR CONTRACTORS, (B) ANY FALSE REPRESENTATION OR 
WARRANTY MADE BY MASTER LESSEE HEREUNDER, (C) ANY NEGLIGENT ACT 
OR OMISSION OR WILLFUL MISCONDUCT OF MASTER LESSEE, OR ITS AGENTS, 
EMPLOYEES OR CONTRACTORS, AND (D) TO THE EXTENT COVERED BY 
INSURANCE REQUIRED TO BE MAINTAINED BY MASTER LESSEE HEREUNDER, 
ANY ALLEGED, ESTABLISHED, OR ADMITTED ACT OR OMISSION OF THE 
INDEMNIFIED PARTIES, INCLUDING ALL CLAIMS CAUSED BY THE NEGLIGENCE 
OR STRICT LIABILITY OF THE INDEMNIFIED PARTIES, BUT, TO THE EXTENT 
ALLOWED BY TEXAS LAW, EXCLUDING CLAIMS TO THE EXTENT CAUSED BY THE 
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF THE INDEMNIFIED PARTIES 
AS DETERMINED BY A COURT OF COMPETENT JURISDICTION, PROVIDED THAT 
THE EXECUTION OF THIS MASTER LEASE WILL NOT BE DEEMED A NEGLIGENT 
ACT.  MASTER LESSEE SHALL ASSUME ON BEHALF OF THE INDEMNIFIED 
PARTIES AND CONDUCT WITH DUE DILIGENCE AND IN GOOD FAITH THE 
DEFENSE OF ALL CLAIMS AGAINST ANY OF THE INDEMNIFIED PARTIES.  MASTER 
LESSEE MAY CONTEST THE VALIDITY OF ANY CLAIMS, IN THE NAME OF MASTER 
LESSEE OR THE INDEMNIFIED PARTIES, AS MASTER LESSEE MAY IN GOOD FAITH 
DEEM APPROPRIATE, PROVIDED THAT THE EXPENSES THEREOF SHALL BE PAID 
BY MASTER LESSEE.  THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE 
EXPIRATION OR EARLY TERMINATION OF THIS MASTER LEASE. 

15.2 Release.  OTHER THAN TO THE EXTENT CAUSED BY THE GROSS 
NEGLIGENCE OR WILLFUL MISCONDUCT OF THE INDEMNIFIED PARTIES, MASTER 
LESSEE HEREBY RELEASES THE INDEMNIFIED PARTIES WITH RESPECT TO ALL 
CLAIMS REGARDING ANY ALLEGED, ESTABLISHED OR ADMITTED NEGLIGENT 
OR WRONGFUL ACT OR OMISSION OF THE INDEMNIFIED PARTIES, INCLUDING 
ALL CLAIMS CAUSED BY THE NEGLIGENCE OR STRICT LIABILITY OF THE 
INDEMNIFIED PARTIES. 

15.3 Survival.  MASTER LESSEE AND CITY AGREE AND ACKNOWLEDGE 
THAT Sections 15.1 through 15.3 ARE THE PRODUCT OF MUTUAL NEGOTIATION.  
Master Lessee’s obligations under Sections 15.1 and 15.2 shall survive the expiration or earlier 
termination of the Lease Term. 



 
-44- 

#3996683.10 

15.4 Insurance.  Master Lessee shall obtain and keep in force, at its sole cost and 
expense, during the Lease Term the following types of insurance, in the amounts specified and in 
the form hereinafter provided: 

15.4.1 Workers’ Compensation and Employers Liability coverage with limits 
consistent with statutory benefits outlined in the Texas Workers’ Compensation Act (Texas 
Labor Code Title 5.) and minimum policy limits for employers liability of $1,000,000 bodily 
injury each accident, $1,000,000 bodily injury by disease policy limit and $1,000,000 bodily 
injury by disease each employee.  The following endorsements shall be added to the policy: 

15.4.1.1 A Waiver of Subrogation in favor of the City of Austin, form 
WC 420304; and 

15.4.1.2 A 30 day Notice of Cancellation/Material Change in favor of the 
City of Austin, form WC 420601. 

15.4.2 Commercial General Liability Insurance with a minimum bodily injury 
and property damage per occurrence limit of $1,000,000 for coverage A (Bodily Injury and 
Property Damage) and coverage B (Personal and Advertising Injury); and $1,000,000 
product/completed operations minimum limit of liability.  The policy shall contain the following 
provisions:   

15.4.2.1 Blanket contractual liability coverage; 

15.4.2.2 Medical expense coverage with a minimum limit of $5,000 any 
one person; 

15.4.2.3 Fire Legal Liability with a minimum limit of $50,000; 

15.4.2.4 Independent Contractors coverage;  

15.4.2.5 City of Austin listed as additional insured Form CG 2010; 

15.4.2.6 Thirty-day Notice of Cancellation in favor of the City of Austin 
endorsement CG 0205; and 

15.4.2.7 Waiver of Transfer of Right of Recovery Against Others in favor 
of the City of Austin endorsement CG 2404. 

15.4.3 Business Automobile Liability Insurance for all owned, non-owned and 
hired vehicles with a minimum combined single limit of $1,000,000 for bodily injury and 
property damage.  The policy shall contain the following provisions: 

15.4.3.1 City of Austin named as additional insured(s), form CA 2048; 
(and Bond Trustee, if so directed by City) 
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15.4.3.2 Thirty-day Notice of Cancellation in favor of the City, Form CA 
0244; and 

15.4.3.3 Waiver of Subrogation endorsement CA 0444. 

15.4.4 During the construction of the Joint Use Facility and any subsequent 
construction of Alterations or repair of the Leased Premises, Master Lessee shall require Design-
Builder to maintain builder’s risk insurance in an all risk physical loss form in the amount of the 
Construction Contract, commercial general liability insurance, employer’s liability and worker’s 
compensation insurance, and automobile liability insurance in the amounts required by City 
under the 2011 Reimbursement Agreement.  The builder’s risk insurance shall continue until the 
work under the Construction Contract is accepted by City.  City shall be a loss payee on the 
policy.  If off-site storage is permitted, coverage shall include transit and storage in an amount 
sufficient to protect property being transported or stored. 

15.4.5 During the construction of the Joint Use Facility, Master Lessee shall 
require the Design-Builder to provide professional liability insurance in the minimum amount of 
$5,000,000 and require Design-Builder to maintain Builders’ Risk Insurance or Installation 
Insurance on an all risk physical loss form in the amount of the Construction Contract.  Coverage 
shall continue until the work is accepted by City.  City shall be a loss payee on the policy.  If off-
site storage is permitted, coverage shall include transit and storage in an amount sufficient to 
protect property being transported or stored. 

15.4.6 All Risk Property Insurance.  This policy shall provide coverage for the 
building/structure and all other property owned by the City and leased to the Master Lessee and 
Concessionaires.  The property policy shall provide all risk coverage for 100% replacement cost 
value as determined by the City.  The City shall be named mortgagee or loss payee on the policy 
as its interest may appear and such policy shall contain a waiver of subrogation endorsement in 
favor of City and the RACs. 

15.5 General Requirements.  Master Lessee and its contractors and subcontractors shall 
not commence operations under this Master Lease until Master Lessee and its contractors and 
subcontractors have obtained the required insurance and Certificates of Insurance are received 
and reviewed by City indicating required coverage.  If coverage period ends during the Lease 
Term of this Master Lease, Master Lessee and its contractors and subcontractors must, prior to 
the end of the coverage period, forward a new Certificate of Insurance to City as verification of 
continuing coverage for the duration of this Master Lease. 

15.5.1 Approval of insurance by City and the required minimums shall not 
relieve or decrease the liability or responsibility of Master Lessee hereunder and shall not be 
construed to be a limitation of liability on the part of Master Lessee. 

15.5.2 Master Lessee’s and all contractors’ and subcontractors’ insurance 
coverage shall be written by companies licensed to do business in the State of Texas at the time 
the policy is issued and shall be written by companies with an A.M. Best rating of B+VII or 
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better.  Companies with A.M. Best ratings of A- or better, if required, shall write hazardous 
materials insurance.   

15.5.3 Except as permitted by Section 16.18, Master Lessee will not engage in 
operations or store any property in the facilities that will cause an increase in the premium rate 
paid by the Airport for fire and extended coverage insurance or that will cause an increase in the 
premiums paid for such insurance of other tenants or subtenants in the Airport, unless Master 
Lessee pays the entire amount of such increase or increases.  Further, Master Lessee will not 
engage in operations or store any property in the Leased Premises which may make void or 
voidable any such insurance policies. 

All endorsements, waivers, and notices of cancellation endorsements, as well as Certificates of 
Insurance naming City (and Bond Trustee, if so directed by City) as additional insureds shall 
indicate:  

City of Austin/Department of Aviation 
Attn:  Airport Properties Manager 
3600 Presidential Boulevard, Suite 411 
Austin, Texas  78719 

15.5.4 The “other” insurance clause shall not apply to City where City is shown 
as additional insureds on any policy.  It is intended that policies required in this Master Lease, 
covering both City and Master Lessee, shall be considered primary coverage as applicable.  If 
insurance policies are not written for amounts specified below, Master Lessee shall carry 
Umbrella or Excess Liability Insurance for any differences in amounts specified.  If Excess 
Liability Insurance is provided, it shall follow the form of the primary coverage. 

15.5.5 In order to ensure compliance with the provisions of this ARTICLE, 
City shall be entitled, upon request and without expense, to inspect certified copies of Master 
Lessee’s insurance policies and endorsements thereto at the Airport or other location in Austin, 
Texas reasonably designated by Master Lessee.   

15.5.6 The City reserves the right to review the insurance requirements set forth 
during the Term of this Master Lease and to make commercially reasonable adjustments to 
insurance coverage, limits, and exclusions when deemed necessary and prudent by City based 
upon changes in statutory law, court decisions, and the claims history of their industry or the 
financial condition of the insurance company as well as the Master Lessee.  

15.5.7 Master Lessee shall not cause or permit any insurance to lapse or to be 
canceled during the Lease Term unless replaced by other insurance that satisfies the 
requirements of this ARTICLE as of the time of lapse or cancellation.   

15.5.8 Master Lessee shall pay all premiums, deductibles and self-insured 
retention’s, if any, stated in policies.  All deductibles or self-insured retention’s shall be 
disclosed on the Certificate of Insurance. 
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15.6 Claims Against Master Lessee.  If a claim, demand, suit, or other action is made 
or brought by any person against Master Lessee arising out of or concerning this Master Lease or 
a Sublease Lease Agreement, Master Lessee shall give written notice thereof, to City within two 
(2) Business Days after being notified of such claim, demand, suit, or action.  Such notice shall 
enclose a true copy of all written claims.  If the claim is not written, or the information is not 
discernible from the written claim, Master Lessee shall state the date of notification of any such 
claim, demand, suit, or other action, the names and addresses of the person asserting such claim 
or that instituted or threatened to institute any type of action or proceeding, the basis of such 
claim, action, or proceeding, and the name of any person against whom such claim is being 
made.  The notice shall be given to the Director as provided herein, and to the Austin City 
Attorney, City Hall, 301 West 2nd Street, Austin, Texas 78701. 

ARTICLE 16 
COMPLIANCE WITH ENVIRONMENTAL LAWS 

16.1 Definitions in ARTICLE 16 and ARTICLE 17.  

“Environmental Laws” shall refer to and include, without limitation, all Federal, State, 
City, and local statutes, laws, ordinances, rules and regulations, now or hereafter in effect, and as 
amended from time to time, that are intended for the protection of the environment, or that 
govern, control, restrict, or regulate the use, handling, treatment, storage, discharge, disposal, or 
transportation of Hazardous Materials.  Environmental Laws specifically include but are not 
limited to, the National Environmental Policy Act, the Comprehensive Environmental Response, 
Compensation and Liability Act, the Resource Conservation and Recovery Act, the Hazardous 
Materials Act, the Toxic Substances Control Act, the Clean Water Act, the Clean Air Act, the 
Superfund Authorization and Recovery Act, the Occupational Safety and Health Administration 
Hazard Communication Standards, the Texas Water Code, the Texas Hazardous Materials Act, 
and the Texas Water Quality Control Act. 

“Hazardous Materials” shall refer to, and include, without limitation, all substances 
whose use, handling, treatment, storage, disposal, discharge, or transportation is governed, 
controlled, restricted, or regulated by Environmental Laws, that have been defined, designated or 
listed by any responsible regulatory agency as being hazardous, toxic, radioactive, or that may 
present an actual or potential hazard to human health or the environment if improperly used, 
handled, treated, stored, disposed, discharged, generated or released.  Hazardous Materials 
specifically include, without limitation, asbestos and asbestos-containing-materials, petroleum 
products, solvents, and pesticides.  

“Environmental Claims” shall refer to, and include, without limitation, all claims, 
demands, suits, actions, judgments, and liability for: (i) removal, remediation, assessment, 
transportation, testing and disposal of Hazardous Materials as directed by any government 
agency, court order, or Environmental Law; (ii) bodily injury, or death; (iii) damage to or loss of 
use of property of any person; (iv) injury to natural resources; (v) fines, costs, fees, assessments, 
taxes, demands orders, directives or any other requirements imposed in any manner by any 
governmental agency under Environmental Laws; and (vi)  costs and expenses of cleanup, 
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remediation, assessment testing, investigation, transportation and disposal of a Hazardous 
Material spill, release, or discharge. 

“City” shall include City’s elected and non-elected officials, officers, agents, employees, 
contractors, successors, and assigns.  

“Master Lessee” shall include Master Lessee’s directors, officers, agents, employees, 
contractors, subtenants, customers, invitees, successors, and assigns. 

16.2 Compliance.  In its operations on the Leased Premises and at the Airport, Master 
Lessee shall strictly comply with all applicable Environmental Laws, the Airport Environmental 
Policies and Procedures (including without limitation, the Storm Water Pollution Prevention Plan 
(“SWPPP”) and Spill Response Plan), which are incorporated by reference, and as of the 
Effective Date of this Master Lease are located on the Airport’s website  at: 
http://content.abia.org/environmental/storm_water.html.  Without limiting the generality of the 
foregoing provision, Master Lessee shall not use or store Hazardous Materials on or at the 
Leased Premises or Airport except as reasonably necessary in the ordinary course of Master 
Lessee’s permitted activities at the Leased Premises and Airport, and then only if such 
Hazardous Materials are properly labeled and contained as required pursuant to Applicable 
Laws, and notice of and a copy of the current material safety data sheet is provided to the DOA 
for each such Hazardous Material.  Prior to commencing operations at the Leased Premises or 
Airport, Master Lessee will complete an Airport baseline environmental questionnaire.  Master 
Lessee shall not discharge, release, or dispose of any Hazardous Materials on the Leased 
Premises or Airport or surrounding air, lands or waters in violation of Applicable Laws.  Master 
Lessee shall promptly notify City of any Hazardous Material spills, releases, or other discharges 
by Master Lessee at the Airport in accordance with City’s Spill Response Plan and promptly 
abate, remediate, and remove any the same to the extent required under Applicable Laws.  
Master Lessee shall provide the City with copies of all reports, complaints, claims, citations, 
demands, inquiries, or notices relating to the environmental condition of the Airport, or any 
alleged material noncompliance with Environmental Laws by Master Lessee at the Leased 
Premises or Airport within ten (10) days after such documents are generated by or received by 
Master Lessee.  If Master Lessee uses, handles, treats, or stores Hazardous Materials at the 
Leased Premises or Airport, and it is necessary for Master Lessee to arrange for the disposal of 
the Hazardous Materials, Master Lessee shall comply with any applicable requirement under 
Applicable Laws to have a contract in place with an EPA or TCEQ approved waste transport or 
disposal company, and to identify and retain spill response contractors to assist with spill 
response and facilitate waste characterization, transport, and disposal.  Complete records of all 
disposal manifests, receipts and other documentation required by Applicable Laws shall be 
retained by the Master Lessee and made available to City for review upon request.  City shall 
have the right at any time to enter the Leased Premises to inspect, take samples for testing, and 
otherwise investigate the Leased Premises for the presence of Hazardous Materials.  In 
exercising its right of access, City shall endeavor to minimize disruption of or interfere with 
Master Lessee’s operations or use of the Leased Premises. 

16.3 Responsibility.  Master Lessee’s Hazardous Materials shall be the responsibility 
of Master Lessee.  Master Lessee shall be liable for and responsible to pay all Environmental 



 
-49- 

#3996683.10 

Claims that arise out of or are caused in whole or in part from Master Lessee’s use, handling, 
treatment, storage, disposal, discharge, or transportation of Hazardous Materials on or at the 
Leased Premises or Airport, the violation of any Environmental Law by Master Lessee, or the 
failure of Master Lessee to comply with the terms, conditions and covenants of this ARTICLE.  
If City incurs any costs or expenses (including attorney, consultant and expert witness fees) 
arising from Master Lessee’s use, handling, treatment, storage, discharge, disposal, or 
transportation of Hazardous Materials on the Leased Premises or the Airport, Master Lessee shall 
promptly reimburse City for such costs upon demand.  All reporting requirements under 
Environmental Laws with respect to spills, releases, or discharges of Hazardous Materials by 
Master Lessee at the Leased Premises or Airport shall be the responsibility of Master Lessee. 

16.4 Indemnity.  IN ADDITION TO ANY OTHER INDEMNITIES IN THIS 
MASTER LEASE, MASTER LESSEE SHALL DEFEND, INDEMNIFY AND HOLD 
HARMLESS CITY FROM ANY AND ALL ENVIRONMENTAL CLAIMS (INCLUDING 
REASONABLE ATTORNEY’S FEES, LITIGATION AND INVESTIGATION EXPENSES, 
AND COURT COSTS) ARISING OUT OF OR RESULTING IN WHOLE OR IN PART 
FROM MASTER LESSEE’S USE, HANDLING, TREATMENT, STORAGE, DISPOSAL, 
DISCHARGE, OR TRANSPORTATION OF HAZARDOUS MATERIALS ON OR AT THE 
LEASED PREMISES OR AIRPORT, THE VIOLATION OF ANY ENVIRONMENTAL LAW 
BY MASTER LESSEE, OR THE FAILURE OF MASTER LESSEE TO COMPLY WITH THE 
TERMS, CONDITIONS AND COVENANTS OF THIS ARTICLE.  

16.5 Removal.  Prior to the expiration or earlier termination of this Master Lease, 
Master Lessee shall remove or remediate in accordance with applicable Environmental Laws and 
the Airport Environmental Rules and Policies, all of Master Lessee’s Hazardous Materials from 
the Leased Premises and Airport, and surrounding lands and waters.  Unless instructed otherwise 
by City, Master Lessee shall also, prior to vacating the Leased Premises and Airport and in 
accordance with Section 20.1, remove all aboveground and underground storage tanks, piping 
and other equipment which stored Hazardous Materials, or which are contaminated by 
Hazardous Materials.  Master Lessee may request reimbursement for the costs incurred pursuant 
to this Section 16.5 and included in a City approved Budget from the Repair and Replacement 
Fund in accordance with Section 12.7, but if sufficient funds are not available in the Repair and 
Replacement Fund, then Master Lessee may request that the City approve discretionary 
disbursement from the CFC Surplus Residual Account of the CFC Surplus Fund, to the extent of 
available funds, but shall otherwise be responsible for such costs.  City shall have no obligation 
to act on any request of the Master Lessee for discretionary requisitions by City of moneys from the 
Trustee.   

16.6 Stormwater Requirements.  Master Lessee acknowledges that the Airport is 
subject to the National Pollution Discharge Elimination System Program (“NPDES”) and 
Federal Stormwater Regulations (40 C.F.R. Part 122) and the Texas Pollution Discharge 
Elimination System Program (“TPDES”).  In its operations at the Leased Premises and Airport, 
Master Lessee shall comply with Applicable Law, including NPDES, TPDES, Federal and State 
Stormwater Regulations, including any permits thereunder, and the SWPPP.   
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16.7 Sustainability.  Master Lessee shall comply with Applicable Laws pertaining to 
recycling, energy, and natural resource conservation and management.  Master Lessee shall 
cooperate with City in the implementation of energy conservation, water conservation, and waste 
minimization programs and policies the City establishes from time to time. 

16.8 Survival.  The covenants, conditions, and indemnities in this ARTICLE shall 
survive the expiration or earlier termination of this Master Lease. 

16.9 Pre-Lease Environmental Condition.  City shall conduct a full and complete 
Environmental Assessment (the “Pre-Lease Environmental Evaluation”) of the CONRAC Site 
prior to or during construction of the Project to identify, to the extent practicable, the nature and 
extent of Hazardous Materials, if any, present on the CONRAC Site (the “Pre-Lease 
Environmental Condition”).  The costs associated with the Pre-Lease Environmental 
Evaluation and determination of the Pre-Lease Environmental Condition shall be Costs of the 
Project. 

16.10 Hazardous Materials.  Master Lessee shall not allow the release, spill, discharge, 
leak, emission, injection, escape, migration or dumping in, on, about, from or adjacent to the 
Leased Premises (including storm drains, sanitary sewer system, surface waters, soils, 
underground waters or air) of any Hazardous Material or other deleterious substance in any 
manner by any Master Lessee Party that could be a detriment to the Leased Premises or in 
violation of the Pollution Prevention Plan, the SPCC Plan, any City Codes and Standards, any 
City Environmental Permit or any of the Environmental Laws.  To the extent applicable, Master 
Lessee shall make available to City upon request copies of all material safety data sheets for all 
Hazardous Materials used or stored on the Leased Premises by any Master Lessee Party and 
Master Lessee’s U.S. Environmental Protection Agency waste generator number and generator 
annual hazardous waste reports.  To the extent applicable, Master Lessee shall provide City with 
copies of any environmentally related regulatory permits or approvals (including revisions or 
renewals) and any material report or notice Master Lessee receives from, or provides to, any 
Governmental Authority in connection with the handling of Hazardous Materials on the Leased 
Premises by any Master Lessee Party or the presence, or possible presence, of any Hazardous 
Material in, on, about, from or adjacent to the Leased Premises.  Master Lessee is responsible to 
report to City any spills or emissions of Hazardous Materials resulting from the acts or omissions 
of any Master Lessee Party in accordance with the City’s Spill Response Plan and to report to the 
appropriate Governmental Authorities any spills or emissions of Hazardous Materials by any 
Master Lessee Party that are above reportable quantities as defined by applicable Environmental 
Laws. 

16.11 Pollution Prevention Plan.  Master Lessee shall, through the Facility Manager, 
prepare and implement a Pollution Prevention Plan that addresses measures in effect by Master 
Lessee to prevent pollution (specifically including storm water) through appropriate pollution 
prevention and good housekeeping practices and to control and perform immediate removal, 
investigation, remediation and restoration action in the event of a Release of a Hazardous 
Material or other deleterious material in connection with the operation of the CONRAC or the 
CONRAC Site (including the Fuel Facilities) during the Lease Term.  The Pollution Prevention 
Plan shall be (a) provided to City not more than thirty (30) days before the Date of Beneficial 
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Occupancy, and (b) updated to address future changes in the CONRAC or activities upon the 
CONRAC Site.  The Pollution Prevention Plan shall be updated as needed to address the 
operations and practices of Master Lessee.  The Pollution Prevention Plan shall specifically 
provide for one or more dedicated persons having responsibility to oversee each underground 
storage tank refill, including (i) arriving before the tank refill pipe is opened, (ii) watching the 
entire refill operation, and (iii) observing the fuel provider closing the refill pipes and reloading 
its hoses onto its truck. 

16.12 Spill Prevention Control and Countermeasure Plan.  Master Lessee shall, through 
the Facility Manager, determine whether Section 112.7 of Title 40 of the Code of Federal 
Regulations is applicable to the CONRAC Site, including the Fuel Facilities, the QTA 
Equipment and/or their operations, and whether Master Lessee or the RACs are required to 
prepare an SPCC Plan.  This determination must be submitted to City for approval.  Preparation 
of an SPCC Plan shall be the responsibility of Master Lessee or the RACs, as applicable, through 
the Facility Manager.  Any SPCC Plan must be certified by a licensed professional engineer in 
accordance with all applicable Legal Requirements (specifically including the Environmental 
Laws). 

16.13 Violation of Environmental Laws.  If Master Lessee, or the Leased Premises as a 
result of an act or omission of a Master Lessee Party, is in violation of any Environmental Law 
concerning the presence or use of Hazardous Materials or the handling or storing of hazardous 
wastes, Master Lessee shall promptly take such action as is necessary to mitigate and correct the 
violation.  If Master Lessee does not act in such a manner, City reserves the right, but not the 
obligation, to come onto the Leased Premises, to act in place of Master Lessee (and Master 
Lessee hereby appoints each of City as its agent for such purposes) and to take such action as 
City deems necessary to ensure compliance or to mitigate the violation.  If City has a reasonable 
belief that a Master Lessee Party is in violation of any of the Environmental Laws, or that a 
Master Lessee Party’s acts or omissions present a threat of violation or a threat of damage to the 
Leased Premises, City reserves the right to enter onto the Leased Premises and take such 
corrective or mitigating action as it deems necessary.  All reasonable and necessary costs and 
expenses incurred by City in connection with any such actions shall become immediately due 
and payable by Master Lessee upon presentation of an invoice therefor.  Interest shall accrue on 
all unpaid sums at the Default Rate. 

16.14 Inspection; Test Results.  City shall have access to the Leased Premises to 
conduct (but shall have no obligation to conduct) environmental inspections, including an 
Environmental Audit, and Master Lessee shall permit City access to the Leased Premises for the 
purpose of conducting environmental testing, whether in connection with City action taken 
pursuant to Section 16.13 hereof or for other City purposes; provided, however, except in the 
event of any real or threatened emergency, (a) such environmental testing by City shall occur 
only during normal business hours, or at such other times as Master Lessee shall reasonably 
approve; (b) City provides notice to Master Lessee of its intention to conduct such tests at least 
five (5) Business Days prior to such date of testing; (c) such testing shall not unreasonably 
interfere with Master Lessee’s normal business operations; and (d) any damages to the Leased 
Premises caused by the environmental testing conducted by City shall be repaired by City at its 
sole cost and expense.  Master Lessee shall not conduct or permit others to conduct 
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environmental media testing on the Leased Premises without first obtaining City’s prior consent.  
Master Lessee shall promptly inform City of the existence of any environmental study, 
evaluation, investigation or results of any environmental testing conducted on the Leased 
Premises whenever the same becomes known to Master Lessee, and Master Lessee shall provide 
copies thereof to City. 

16.15 Removal of Hazardous Materials.  Prior to its vacation of the Leased Premises, 
and in addition to all other requirements under this Master Lease, Master Lessee shall remove 
and remediate any Hazardous Materials stored, released, spilled, discharged, leaked, emitted, 
injected, escaped or dumped in, on or about or adjacent to, or that has migrated from, the Leased 
Premises during the Lease Term or Master Lessee’s possession of the Leased Premises as a 
result of any act or omission of any Master Lessee Party and shall demonstrate such removal to 
the reasonable satisfaction of City.  City shall specifically have the right to insist on appropriate 
subsurface environmental investigations as part of any such demonstration.  This removal and 
demonstration shall be a condition precedent to City’s return of the Security to Master Lessee 
upon the expiration or earlier termination of the Lease Term.  With respect to the removal and 
remediation of any Hazardous Materials on the Leased Premises, City agrees that it will 
reasonably approve remediation criteria and investigation, monitoring and remediation activities 
which comply with Environmental Laws and are consistent with both current 
commercial/industrial uses at the CONRAC Site as well as City’s future development plans for 
the CONRAC.  To the extent that any remediation activities approved by City will occur after 
the expiration or termination of this Master Lease, City will grant to Master Lessee a non-
exclusive, revocable license to access the Leased Premises solely for the purpose of performing 
any such removals or investigations required by this Section.  

16.16 Remedies Not Exclusive.  No remedy provided herein shall be deemed exclusive.  
In addition to any remedy provided above, City shall be entitled to full reimbursement from 
Master Lessee whenever City incurs any costs resulting from the use or management of 
Hazardous Materials on the Leased Premises by a Master Lessee Party, including costs of 
remedial activities, fines or penalties assessed directly against City, injuries to third Persons or 
other properties, and loss of revenues resulting from an inability to re-lease or market property 
due to its environmental condition, even if such loss of revenue occurs after the expiration or 
earlier termination of the Lease Term. 

16.17 Environmental Indemnity.  IN ADDITION TO ALL OTHER INDEMNITIES 
PROVIDED IN THIS MASTER LEASE, MASTER LESSEE AGREES TO DEFEND, 
INDEMNIFY AND HOLD CITY AND ITS COMMISSIONERS, MEMBERS, MANAGERS, 
OFFICERS, AGENTS AND EMPLOYEES, FREE AND HARMLESS FROM ANY AND ALL 
CLAIMS, CAUSES OF ACTION, REGULATORY DEMANDS, LIABILITIES, FINES, 
PENALTIES, LOSSES, AND EXPENSES, INCLUDING REMEDIAL COSTS (AND 
INCLUDING REASONABLE ATTORNEYS’ FEES, COSTS AND ALL OTHER 
REASONABLE LITIGATION EXPENSES WHEN INCURRED AND WHETHER 
INCURRED IN DEFENSE OF ACTUAL LITIGATION OR IN REASONABLE 
ANTICIPATION OF LITIGATION), ARISING FROM THE EXISTENCE OR DISCOVERY 
OF ANY HAZARDOUS MATERIAL ON THE LEASED PREMISES, OR THE MIGRATION 
OF ANY HAZARDOUS MATERIAL FROM THE LEASED PREMISES TO OTHER 
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PROPERTIES OR INTO THE SURROUNDING ENVIRONMENT, ARISING OR 
RESULTING FROM ANY ACT OR OMISSION OF A MASTER LESSEE PARTY, 
WHETHER (A) MADE, COMMENCED OR INCURRED DURING THE LEASE TERM, OR 
(B) MADE, COMMENCED OR INCURRED AFTER THE EXPIRATION OR 
TERMINATION OF THE LEASE TERM IF ARISING OUT OF EVENTS OCCURRING 
DURING THE LEASE TERM; PROVIDED, HOWEVER, MASTER LESSEE’S 
OBLIGATION TO INDEMNIFY CITY PURSUANT TO THIS SECTION SHALL NOT 
APPLY WITH RESPECT TO ANY RELEASE OF A HAZARDOUS MATERIAL CLEARLY 
ARISING FROM ANY CONSTRUCTION DEFECT IN THE FUEL FACILITIES, WHICH 
DEFECT IS DISCOVERED WITHIN ONE YEAR AFTER THE DATE OF SUBSTANTIAL 
COMPLETION.  MASTER LESSEE’S OBLIGATIONS UNDER THIS SECTION SHALL 
SURVIVE THE EXPIRATION OR EARLIER TERMINATION OF THE LEASE TERM. 

16.18 Acknowledgment of Use of Certain Materials.   Notwithstanding any other 
provision of this Master Lease, Master Lessee and City acknowledge and agree that fuel is to be 
stored in the Fuel Facilities and to be used at the fuel dispensers in the QTA Area, windshield 
wiper fluids, similar light fluids and cleaning products to be used in or on in the RAC vehicles 
and cleaning products in de minimus quantities for use in the Leased Premises may and will be 
stored and used on the Leased Premises, all in the ordinary course of operation of Rental Car 
Concessions and operation of the CONRAC, subject to compliance with Environmental Laws 
and other Applicable Laws. 

ARTICLE 17 
ADDITIONAL ENVIRONMENTAL OBLIGATIONS 

17.1 Fuel Facilities.   

17.1.1 Facility Manager.  Master Lessee shall contract with the Facility 
Manager under the Facility Management Agreement to operate, maintain and repair the Fuel 
Facilities.  The identity of the Facility Manager and the terms of any agreement or contract with 
the Facility Manager, including, without limitation, the Facility Management Agreement, shall 
specifically be subject to City’s approval, which City shall not unreasonably withhold so long as 
such proposed Facility Manager has (a) significant experience in the management and operation 
of large commercial facilities similar to the Fuel Facilities in a competent and professional 
manner in accordance with operating standards and policies standard in the industry and with a 
proven track-record of successful, environmentally compliant operations; and (b) the financial 
strength and management competency, with personnel having appropriate experience, to operate, 
maintain and manage the Fuel Facilities.  Not less than one hundred twenty (120) days before the 
Date of Beneficial Occupancy and ninety (90) days before any date on which Master  Lessee 
intends to change the identity of, or the terms of the Facility Management Agreement (other than 
for default as provided under Section 22.1.4), Master Lessee shall submit to City for its review 
and approval, such approval not to be unreasonably withheld, such information as City may 
request regarding the experience, expertise, financial strength and/or operational plan associated 
with such Facility Manager and a complete copy (including all exhibits or attachments) of the 
proposed Facility Management Agreement.  City’s consent to the terms of any such Facility 
Management Agreement shall not be unreasonably withheld or delayed provided such 
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agreement: (i) is consistent with the provisions of this Master Lease and does not exceed the 
Lease Term; (ii) is otherwise consistent with operating agreements customary in the fuel 
facilities management industry; (iii) provides that the Common Use Areas are managed subject 
to and in accordance with the terms of this Master Lease; (iv) requires the Facility Manager to 
defend and indemnify City and Master Lessee, on terms acceptable to City in its sole discretion, 
from any damages, claims or the like resulting from the acts or omissions of the Facility 
Manager or from the operation, maintenance and management of the Fuel Facilities; (v) requires 
the Facility Manager to obtain and maintain insurance of like kind and amount required of 
Master Lessee as set forth in this Master Lease and each RAC as set forth in the Sublease 
Agreement and to cause City and Master Lessee to be named as additional insureds under such 
policies on terms and conditions acceptable to City in its sole discretion; (vi) may not be 
cancelled or terminated without prior written notice to City and Master Lessee; and (vii) may be 
assumed by City at its option in the event of a default by Master Lessee or any of the RACs 
thereunder which has not been cured within any applicable notice and cure period.  The Facility 
Management Agreement shall specifically bind the Facility Manager to those obligations to be 
performed by the Facility Manager under this Master Lease, and City shall specifically be a 
third-party beneficiary of any such terms. 

17.1.2 Prompt Payment.  Master Lessee shall, in a timely fashion, pay all 
amounts due by Master Lessee under, and otherwise adhere to all covenants, conditions or 
agreements to be observed or performed by Master Lessee in the Facility Management 
Agreement.  Master Lessee specifically agrees that any failure to pay such amounts due and 
owing by it or to observe such covenants, conditions or agreements to be observed or performed 
by Master Lessee and any such failure is not cured within any applicable notice and cure periods, 
whether or not a default has been declared by the Facility Manager, shall be a default under this 
Master Lease. 

17.1.3 Environmental Assessment.  Within forty-five (45) days after any 
change in the Facility Manager, Master Lessee, at the sole cost and expense of Master Lessee 
under the Facility Management Agreement with the in-coming or out-going Facility Manager, 
conduct an Environmental Assessment of the CONRAC Site and specifically the Fuel Facilities 
to identify, to the extent practicable, the nature and extent of any Hazardous Materials, if any, 
present on the CONRAC Site since the Pre-Lease Environmental Evaluation or any prior 
Environmental Assessment pursuant to this Section.  Prior to conducting the Environmental 
Assessment, Master Lessee shall consult with City in the preparation of an assessment plan.  The 
results of the plan will be compiled in a report and shall set forth any change in the 
environmental condition of the CONRAC Site since the Pre-Lease Environmental Condition or 
any prior Environmental Assessment pursuant to this Section.  Any contamination identified 
shall be subject to remediation as more particularly set forth in ARTICLE 16 hereof and this 
ARTICLE 17. 

17.1.4 Master Lessee’s Responsibilities.  Without limiting the responsibility of 
each RAC for proper use (and liability for improper use) of its allocated fuel dispenser(s), Master 
Lessee through the Facility Manager shall be entirely responsible to City (a) for the proper 
operation, maintenance, repair and use of the Fuel Facilities and the payment of all costs and 
expenses incurred in connection with the operation, maintenance, repair and use of the Fuel 
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Facilities, and (b) for any spill response, the immediate or other removal, investigation, 
remediation, restoration and other corrective actions, or site closure associated with a Release of 
any Hazardous Material from the Fuel Facilities.  Immediately upon becoming aware that a 
Release of any Hazardous Material from the Fuel Facilities has occurred, Master Lessee shall 
advise the Facility Manager and City of such Release in accordance with City’s Spill Response 
Plan and with Applicable Laws.  In addition, immediately upon becoming aware that a Release 
of any Hazardous Material from the Fuel Facilities has occurred, the Facility Manager shall 
advise Master Lessee and City of such Release in accordance with City’s Spill Response Plan 
and with Applicable Laws.  City shall have no liability for, or responsibility for the payment of, 
any costs, expenses or liabilities incurred in connection with the operation, maintenance, repair 
and use of the Fuel Facilities or any fees, costs, expenses or reimbursements due to the Facility 
Manager. 

17.1.4.1 In the event of a spill or Release involving a Hazardous Material 
upon the CONRAC Site and/or any event or mishap that directly threatens the spill or Release of 
any Hazardous Material upon the CONRAC Site, the Facility Manager will immediately take all 
necessary action to address such event, spill, Release or other mishap in accordance with the 
City’s Spill Response Plan and Applicable Laws. 

17.1.4.2 Master Lessee shall (and through the Sublease Agreements cause 
the RACs to) conduct all of their activities on, or relating to, the Fuel Facilities: (a) in 
compliance with the Environmental Laws, the provisions of this Master Lease and the Sublease 
Agreement, City Codes and Standards and any other Legal Requirements; (b) in cooperation 
with City in City’s efforts to comply with the Environmental Laws; (c) in adherence with Best 
Management Practices applicable to the RACs’ use of the CONRAC Site; and (d) the Fuel 
Facilities Operations Manual.  In the event of a conflict between any provisions of this Master 
Lease and the Environmental Laws, the more stringent provisions shall govern and control. 

17.1.4.3 Master Lessee, through the Facility Manager, shall manage and, 
as appropriate, secure the Fuel Facilities so as to prevent any violation of the Environmental 
Laws by any Person on or relating to the Leased Premises.  Master Lessee understands that this 
Master Lease is not a substitute for, but is in addition to, the Legal Requirements already 
imposed upon Master Lessee by Applicable Laws applicable to the Fuel Facilities. 

17.1.5 Necessary Permits.  Master Lessee shall (and through the Sublease 
Agreements cause the RACs to) obtain and maintain all necessary permits or consents required 
by the Environmental Laws with respect to RACs’ use of the Fuel Facilities including obtaining 
the required certifications, registrations, and licensing for the installation, maintenance, and use 
of underground storage tanks in accordance with all Applicable Laws.  Master Lessee shall 
promptly furnish City with copies of these permits and consents as they may be issued or 
renewed from time to time and all material correspondence between Master Lessee or RACs and 
any permitting agency. 

17.1.6 Compliance with Underground Storage Tank Regulations.  As to all 
operations on or about the Airport, Master Lessee shall specifically and diligently comply with 
all of the requirements set forth in the Fuel Facilities Operations Manual.  The requirements in 
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the Fuel Facilities Operations Manual are in addition to (and not in lieu of or in summary of) any 
requirements imposed under the Environmental Laws.  Master Lessee shall, through the Facility 
Manager, maintain all records necessary to document that the Fuel Facilities are being operated 
in compliance with the requirements of the Environmental Laws, the Fuel Facilities Operations 
Manual, the Pollution Prevention Plan and this Master Lease.  Master Lessee shall provide City 
with copies of such records as set forth in the Fuel Facilities Operations Manual and otherwise 
promptly following City’s request therefor. 

17.1.7 Fuel Facilities Operations Manual.  Master Lessee shall, through the 
Facility Manager, prepare the Fuel Facilities Operations Manual.  The Fuel Facilities Operations 
Manual shall be: (a) provided to City not more than thirty (30) days before the Date of Beneficial 
Occupancy (and not more than thirty (30) days after any update thereof); (b) prepared in 
coordination with City staff; (c) describes in detail the fuel storage inventory and leak detection 
systems (d) consistent with warranty requirements and the manufacturer’s recommendations with 
respect to the Fuel Facilities; (e) consistent with the Environmental Laws; (f) consistent with the 
Pollution Prevention Plan, the SPCC Plan, Best Management Practices and all other Legal 
Requirements; and (g) updated to address future changes in the design, use or composition of the 
Fuel Facilities.  The Fuel Facilities Operations Manual shall be subject to the prior approval of 
City and shall be updated as needed, but not less often than annually, to address the operations 
and practices of the Facility Manager and the RACs. 

17.1.8 Environmental Audit.  Master Lessee shall, through the Facility 
Manager, hire an independent third party to conduct an Environmental Audit of the entire 
CONRAC Site (including the Fuel Facilities) and each RAC’s and the Facility Manager’s 
operations, equipment, facilities and fixtures on or about the CONRAC Site every third (3rd) 
Lease Agreement Year after the Opening Date.  Environmental Audit shall be conducted on or 
about the commencement of each third (3rd) Lease Agreement Year after the Opening Date.  
Master Lessee shall, through the Facility Manager, review with City, not later than thirty (30) 
days following the commencement of each such third (3rd) Lease Agreement Year, the results of 
such Environmental Audit together with a draft plan (including a performance schedule) to 
complete all repairs, replacements and/or upgrades of the CONRAC Site (including the Fuel 
Facilities) and associated structures and/or facilities, and all modifications to the Fuel Facility 
Operations Manual or other operational plans and procedures associated with the Fuel Facilities, 
all as reasonably recommended by such Environmental Audit.  City shall have thirty (30) days 
within which to comment upon the draft plan, and Master Lessee shall, through the Facility 
Manager, promptly incorporate any comments of City into a final plan and complete all repairs, 
replacements and/or upgrades according to the final plan (and performance schedule).  Master 
Lessee shall, through the Facility Manager, also modify the Fuel Facility Operations Manual or 
other operational plans and procedures associated with the Fuel Facilities as reasonably 
recommended by such Environmental Audit.  Any Alteration on or about the Leased Premises 
shall be accomplished in accordance with ARTICLE 10 hereof.   

17.1.9 Subsequent City Environmental Audit.  City shall have the right to 
conduct its own Environmental Audit of the CONRAC Site and the Facility Manager’s 
operations, equipment, facilities and fixtures on or about the CONRAC Site.  Master Lessee 
shall, through the Facility Manager, provide City with a draft plan (including a performance 
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schedule) to complete all repairs, replacements and/or upgrades of the CONRAC Site and 
associated structures and/or facilities located on or about the CONRAC Site and all 
modifications to the Fuel Facility Operations Manual or other operational plans and procedures 
associated with the Fuel Facilities, all as reasonably recommended by any such Environmental 
Audit, not later than thirty (30) days following their receipt of the results thereof.  City shall have 
thirty (30) days within which to review and comment upon the draft plan.  Master Lessee shall, 
through the Facility Manager, promptly incorporate any City comments into a final plan and 
complete all repairs, replacements and/or upgrades according to the final plan (and performance 
schedule).  Master Lessee shall, through the Facility Manager, also modify the Fuel Facility 
Operations Manual or other operational plans and procedures associated with the Fuel Facilities 
as reasonably recommended by any such Environmental Audit.  Any Alteration on or about the 
Leased Premises shall be accomplished in accordance with ARTICLE 10 hereof.  In conducting 
any Environmental Audit, City shall not unreasonably interfere with the business operations of 
Master Lessee or the RACs and, if it shall damage or otherwise disturb the Leased Premises 
during such Environmental Audit, City shall restore the Leased Premises to the substantially the 
same condition as existed prior to the damage. 

17.1.10 General Standards.  In determining those recommendations incorporated 
into any Environmental Audit that are reasonable (and therefore to be implemented), all 
recommendations shall be presumed reasonable unless Master Lessee can demonstrate in a 
manner acceptable to City that a recommendation (a) is not required by Legal Requirements and 
(b) the cost of implementing such recommendation significantly outweighs the benefits thereof. 

17.2 Environmental Indemnity.  MASTER LESSEE SHALL (AND, THROUGH THE 
FACILITY MANAGEMENT AGREEMENT, CAUSE THE FACILITY MANAGER TO) 
DEFEND, INDEMNIFY AND HOLD CITY AND ITS COUNCIL MEMBERS, MANAGERS, 
OFFICERS, AGENTS AND EMPLOYEES, HARMLESS FROM ANY DAMAGES, CLAIMS 
OR LIABILITY ARISING OUT OF THE USE OR OCCUPANCY OF THE FUEL 
FACILITIES ON OR ABOUT THE CONRAC SITE, INCLUDING LIABILITY FOR 
INVESTIGATION AND REMEDIAL ACTION RELATED TO THE FOLLOWING OR 
SIMILAR ACTIVITIES OCCURRING DURING THE USE AND/OR OPERATION OF THE 
FUEL FACILITIES: (A) ANY RELEASES, SPILLS, DISCHARGES, LEAKS, EMISSIONS, 
INJECTIONS, ESCAPES, DUMPING, GENERATION, TRANSPORTATION, STORAGE, 
TREATMENT OR DISPOSAL OF HAZARDOUS MATERIALS; (B) ANY OTHER 
DISCHARGE TO SURFACE OR GROUND WATERS; (C) ANY AIR EMISSIONS; AND (D) 
ANY CONTAMINATION OF SOIL OR GROUND WATERS BENEATH OR ADJACENT TO 
THE CONRAC SITE, EXCEPT FOR SUCH DAMAGE, CLAIMS OR LIABILITY (I) 
CAUSED BY CITY OR ITS OFFICERS, AGENTS OR EMPLOYEES, (II) ASSOCIATED 
WITH THE PRE-LEASE ENVIRONMENTAL CONDITION, (III) CLEARLY ARISING 
FROM ANY CONSTRUCTION DEFECT IN THE FUEL FACILITIES DISCOVERED 
WITHIN ONE (1) YEAR AFTER THE SUBSTANTIAL COMPLETION, OR (IV) 
ASSOCIATED WITH ANY HAZARDOUS MATERIAL CLEARLY MIGRATING ONTO 
THE CONRAC SITE FROM SOME OTHER LOCATION THROUGH NO ACT OR 
OMISSION OF MASTER LESSEE OR A RAC.  With respect to clean-up of any Hazardous 
Materials on the Leased Premises, City agrees that it will reasonably approve remediation criteria 
and investigation, monitoring and remediation activities that comply with Environmental Laws 
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and are consistent with both current commercial/industrial uses at the CONRAC Site, as well as 
the future development plans of Master Lessee for the CONRAC Site. 

17.3 Environmental Certification.  Master Lessee shall, through the Facility Manager, 
provide to City at the commencement of each Lease Agreement Year (other than the first) a 
written statement (certified by the Facility Manager as true and complete) that, to the best of the 
knowledge of the Facility Manager, each RAC has, with respect to the CONRAC Site and such 
RAC’s occupation and use of the CONRAC Site, complied with (a) the Pollution Prevention 
Plan, the SPCC Plan, the terms of all applicable permits, the Fuel Facilities Operations Manual 
and the Environmental Laws during the preceding Lease Agreement Year, and (b) all directions 
and recommendations set forth in any previous Environmental Audit as required under Section 
17.1.8 or 17.1.9.  If the Facility Manager is unable to provide such certification or documentation 
at such time, then the RACs shall, through the Facility Manager, provide City with a written 
statement of the steps that are being taken to enable them to provide City with a certification of 
compliance and all required documentation. 

17.4 Financial Assurance.  In addition to, and not in lieu of, the Security, Master 
Lessee shall cause the Facility Manager to provide to City, and to continually maintain 
throughout the Lease Term, one of the following (the “Financial Assurance”): (a) the Fuel Letter 
of Credit, or (b) the PL Policy. 

17.4.1 The term “Fuel Letter of Credit” shall mean an irrevocable stand-by 
letter of credit for the benefit of City and Master Lessee in the form approved by City, and drawn 
on a bank acceptable to City in a stated amount equal to One Million Dollars ($1,000,000.00); 
provided, however, the stated amount of the Fuel Letter of Credit shall increase by ten percent 
(10%) over the previously existing amount of the Fuel Letter of Credit upon the commencement 
of each of the sixth (6th) Lease Agreement Year.  The Fuel Letter of Credit shall secure, for the 
benefit of City, the full and faithful performance of the Environmental Covenants of Master 
Lessee in this Master Lease and of each RAC in the Sublease Agreements and the full and 
faithful performance of the Facility Manager and Master Lessee under the terms of the Facility 
Management Agreement.  City may draw upon the Fuel Letter of Credit at any time to satisfy 
any of the unfulfilled obligations under, to remedy any violation of, or to pay damages for 
violation of, the Facility Management Agreement or any of the Environmental Covenants under 
this Master Lease or under any Sublease Agreement, if such amounts are owed to City or are 
amounts for which City may be held liable or if City has incurred or will incur any costs in 
connection with such violations. Further, City may draw on the entire Fuel Letter of Credit 
immediately, without notice to Master Lessee, the RACs or the Facility Manager, upon receipt of 
a notice of non-renewal of the Fuel Letter of Credit or upon the commencement of a bankruptcy 
case or other insolvency proceeding with respect to the Facility Manager.  If drawn upon, Master 
Lessee must cause the Fuel Letter of Credit to be replenished in full within five (5) days or 
Master Lessee will be deemed in violation of this Master Lease, and, in the event of such 
violation, City shall have available to it all remedies for default under this Master Lease.  The 
proceeds of any such draw upon the Fuel Letter of Credit shall not be considered to be held in 
trust by City for the benefit of Master Lessee, the RACs or the Facility Manager.  Upon 
replenishment of the Fuel Letter of Credit in full, City shall refund to Master Lessee the amount 
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of any excess proceeds of the prior Fuel Letter of Credit drawn by City and then held by City 
subject to City Council approval, if necessary.  

17.4.2 The term “PL Policy” shall mean a pollution liability insurance policy 
(written on a form acceptable to City) naming City as the insured thereunder against the 
following (and otherwise complying with the requirements of Section 15.5 hereof): 

17.4.2.1 claims for bodily injury, personal injury (including, without 
limitation, claims of emotional distress or fear of cancer) or property damage arising from or 
relating to any environmental condition on or off the CONRAC Site and arising from or relating 
to the presence, use, operation or maintenance of the Fuel Facilities; 

17.4.2.2 costs, liabilities, expenses, fees, fines, assessments and other 
obligations arising from or relating to the investigation or remediation of any environmental 
condition on or off the Leased Premises pursuant to the Environmental Laws (including any 
work performed pursuant to a voluntary remediation statute, regulation or program) and arising 
from or relating to the presence, use, operation or maintenance of the Fuel Facilities; 

17.4.2.3 costs, liabilities, expenses, fees, fines, assessments and other 
obligations arising from or relating to the investigation or remediation of any Release of 
Hazardous Materials at any off-site treatment, storage or disposal facilities used in connection 
with the operation of the Fuel Facilities; 

17.4.2.4 any business interruption suffered by City or a tenant of the 
Airport to the extent that the business interruption suffered arises from or relates to any 
environmental condition on or off the CONRAC Site arising from or relating to the presence, 
use, operation or maintenance of the Fuel Facilities; 

17.4.2.5 any loss of value of the CONRAC or the CONRAC Site, to the 
extent arising from or relating to any environmental condition on or off the CONRAC Site and 
arising from or relating to the presence, use, operation or maintenance of the Fuel Facilities; 

17.4.2.6 costs, liabilities, expenses, fees, fines, assessments and other 
obligations arising from or relating to the presence, use, operation or maintenance of 
underground or aboveground storage tanks on the CONRAC Site ; and 

17.4.2.7 such other or additional risks and liabilities for which pollution 
liability insurance coverage is available as specified by City. 

17.4.3 The PL Policy shall be on an occurrence basis providing single limit 
coverage in an amount of not less than Two Million Dollars ($2,000,000.00) per occurrence.  
Such insurance coverage shall not contain any intra-insured exclusions as between insured 
Persons and shall contain a minimum One Hundred Thousand Dollars ($100,000.00) sub-limit 
that covers damage to all property of Master Lessee and the RACs.  Any deductibles or self-
insured retentions for this insurance coverage that exceed One Hundred Thousand Dollars 
($100,000.00) must be disclosed to, and receive the prior approval of City and must be shown on 
the certificate of insurance evidencing such insurance coverage as required hereunder.  The PL 
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Policy shall provide contractual liability coverage under which the issuing insurance company 
agrees to insure (a) Master Lessee’s obligations under the Environmental Covenants under this 
Master Lease and the RACs’ obligations under the Environmental Covenants of the Sublease 
Agreement, and (b) any other liability of Master Lessee under this Master Lease or of the RACs 
under the Sublease Agreement for which the PL Policy would otherwise provide coverage.  The 
PL Policy shall provide primary insurance coverage for City and shall not be contributory with 
any similar insurance carried by City, whose insurance shall be considered excess insurance 
only.  The PL Policy shall (a) not be altered, modified, cancelled or replaced without thirty (30) 
days prior notice from the insurer providing the PL Policy to City; (b) provide for a waiver of 
subrogation by the issuing insurance company as to claims against City and its council members, 
managers, officers and employees; (c) provide that any “other insurance” clause in the PL Policy 
shall exclude any policies of insurance maintained by City and that the PL Policy shall not be 
brought into contribution with any insurance maintained by City; and (d) have a term of not less 
than one (1) year.  City shall have the right to change the terms or amount of the insurance 
coverages required under the PL Policy if such changes are recommended or imposed by an 
insurer of, or an insurance broker for City, City’s risk manager, or the terms of the Bond 
Obligations.  The PL Policy also shall comply with the requirements of Section 15.5 hereof. 

17.4.4 Notwithstanding any provisions of this Master Lease to the contrary, the 
procurement and maintenance of the Financial Assurance shall not in any way release, waive, 
limit or otherwise abrogate Master Lessee’s obligations under the Environmental Covenants set 
forth in this Master Lease.  The Financial Assurance required by this Master Lease must, unless 
replaced with like Financial Assurance under a new lease agreement, be maintained until ten (10) 
years following the end of the Lease Term; provided, however, Master Lessee may, through the 
Facility Manager, request a reduction in the amount of the Financial Assurance to a dollar 
amount that would be sufficient to compensate City for any residual environmental costs and 
liabilities resulting from Hazardous Materials which may remain on or about the CONRAC Site 
following the expiration or termination of this Master Lease.  Master Lessee shall have the 
burden of showing what would be sufficient to compensate City for any residual environmental 
costs and liabilities.  Any such reduction of the Financial Assurance shall be at the sole 
discretion of City. 

ARTICLE 18 
TAXES AND ASSESSMENTS; LIENS 

18.1 Payment of Taxes and Assessments.  Master Lessee shall pay, or in good faith 
contest, on or before their respective due dates, to the appropriate collecting authority, all federal, 
state and local taxes and fees, which are now or may hereafter be levied upon the Leased 
Premises, the QTA Equipment, the Fuel Facilities, the personal property of Master Lessee or  as 
a result of this Master Lease, or upon the business conducted by Master Lessee or the RACs on 
the Leased Premises; and shall maintain in current status all federal, state, and local licenses, and 
permits required for the operation of the Leased Premises.  Master Lessee shall give notice to 
City if it plans to contests such taxes, charges or fees and provide to City all related 
documentation and information requested by City.  If the nonpayment of any such taxes, charges 
or fees may result in a lien on the Joint Use Facility, the Airport or personal property of City, 
Master Lessee shall timely pay or take such action as provided under Applicable Law to avoid or 
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release any lien that may otherwise attach due to contesting the same.  If Master Lessee contests 
such taxes, charges or fees, City may require Master Lessee to establish and sufficiently fund an 
escrow account or bond to cover payment of such taxes, charges, or fees, if determined to be due 
and owing, and Master Lessee shall diligently pursue any such contest to conclusion. 

18.2 Liens.  Master Lessee agrees not to directly or indirectly create, permit or suffer 
any Lien to be imposed upon the Leased Premises or any part thereof or upon the QTA 
Equipment, the Fuel Facilities or furniture, fixtures and equipment owned by Master Lessee as a 
result of Master Lessee’s activities and operations on the Leased Premises.  In the event any such 
Lien is created by or permitted by Master Lessee in violation of this Section, Master Lessee shall 
immediately: (a) give notice to City of such Lien and provide to City all related documentation and 
information requested by City; (b) discharge such Lien of record, by payment, bond or as otherwise 
allowed by Applicable Laws; and (c) provide to City a copy of the recorded release or discharge of 
such Lien and all related documentation and information requested by City.  MASTER LESSEE 
SHALL ALSO DEFEND (WITH COUNSEL APPROVED BY CITY), FULLY INDEMNIFY AND 
HOLD ENTIRELY FREE AND HARMLESS CITY FROM ANY ACTION, SUIT OR 
PROCEEDING THAT MAY BE BROUGHT ON OR FOR THE ENFORCEMENT OF ANY SUCH 
LIEN.   

ARTICLE 19 
DAMAGE OR DESTRUCTION; EMINENT DOMAIN 

19.1 Short Term Damage.  In the event that the Leased Premises or the portion of the 
Airport of which the Leased Premises are a part are damaged by fire or other casualty, and if the 
damage can be repaired within thirty (30) days from the date of the occurrence (with repair work 
and the preparations therefor to be done during regular working hours on regular work days), the 
Leased Premises shall be repaired with due diligence by Master Lessee.   While the repairs are 
being completed, Master Lessee shall continue to be responsible for the entire Rent that is owed 
to City hereunder without abatement.  If the costs of such repairs are eligible for reimbursement 
as an item of Major Maintenance from the Repair and Replacement Fund, Master Lessee may 
request reimbursement for such costs from the Repair and Replacement Fund pursuant to Section 
12.7, but if sufficient funds are not available in the Repair and Replacement Fund, then Master 
Lessee may request that the City approve discretionary disbursement from the CFC Surplus 
Fund, but shall otherwise be responsible for such costs.  City shall have no obligation to act on 
any request of the Master Lessee for discretionary requisitions by City of moneys from the Trustee.   

19.2 Major Damage or Destruction.  In the event that the Leased Premises or the 
portion of the Airport of which the Leased Premises are a part are completely destroyed by fire 
or other casualty, or damaged to such an extent that the damage cannot be repaired within thirty 
(30) days of the occurrence, City shall have the option to terminate this Master Lease by notice 
to Master Lessee within thirty (30) days after the occurrence of any such damage, and such 
termination shall be effective as of any date not more than sixty (60) days after the occurrence.  
If City elects to terminate the Master Lease, all insurance proceeds in connection with the loss or 
damage either received by City or Master Lessee or due from policies for which City is named as 
the loss payee or an additional insured shall be and remain the sole property of City.  Master 
Lessee shall assign or deliver to City any insurance proceeds in connection with the loss or 
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damage, except for proceeds for Master Lessee’s personal property located in the Leased 
Premises or business interruption insurance.  If City shall elect to continue this Master Lease in 
effect, Master Lessee shall commence and prosecute with due diligence any work necessary to 
restore or repair the Leased Premises with the costs of the work to be provided by insurance 
proceeds received by either Master Lessee or City in connection with the loss or damage, 
together with funds in the Repair and Replacement Fund and the CFC Surplus Fund.  If City fails 
to notify Master Lessee of its election to terminate this Master Lease as provided in this Section, 
City shall be deemed to have elected to continue this Master Lease and Master Lessee shall 
commence and prosecute with due diligence any work necessary to restore or repair the Leased 
Premises.  For the period from the occurrence of any damage to the Leased Premises to the date 
of substantial completion of the repairs to the Leased Premises (or to the date of termination of 
this Master Lease if City elects not to continue this Master Lease), the Rent shall be abated in the 
same proportion that any untenantable portion of the Leased Premises bears to the entire Leased 
Premises.   

19.3 Master Lessee’s Improvements.  In the event that the Leased Premises or the 
portion of the Airport of which the Leased Premises are a part are damaged or destroyed by fire 
or other casualty, Master Lessee shall, at is sole cost and expense, but without waiver of any 
claim based thereon, be responsible, without regard to the cause of loss, for the repair, restoration 
and replacement of the furniture, fixtures and equipment owned by Master Lessee located on the 
Leased Premises.  Master Lessee shall complete the repair, restoration and replacement thereof 
within ninety (90) days after such fire or other casualty in accordance with the requirements of 
this Master Lease.  In the event a fire or casualty causes loss or damage does not materially 
affect the Common Use Space or the CONRAC, Master Lessee shall continue to be responsible 
for the entire Rent that is owed to City hereunder without abatement.  A fire or casualty shall be 
deemed to materially affect the CONRAC when Master Lessee and/or RACs are prohibited from 
operating or doing business with the public due to the loss or damage of the CONRAC. 

19.4 Contingent Business Interruption.  In the event that Master Lessee’s access to the 
Leased Premises or the portion of the Airport of which the Leased Premises are a part is 
materially impaired at no fault of Master Lessee for a period exceeding forty-five (45) 
consecutive days under circumstances not described in Section 19.1 or 19.2, City agrees that the 
Rent shall be abated in the same proportion that Master Lessee’s access to or use of the Leased 
Premises is impaired, for the period from the date of impairment to the substantial restoration of 
access and use. 

19.5 Condemnation. 

19.5.1 If at any time during the Lease Term the entire Leased Premises shall be 
taken, for any public or quasi-public use under any statute or by right of eminent domain, this 
Master Lease shall terminate on the date of such taking.  If less than all of the Leased Premises 
shall be so taken and in Master Lessee’s reasonable opinion the remaining portion of the Leased 
Premises is insufficient for the conduct of Master Lessee’s business, Master Lessee may 
terminate this Master Lease by delivering written notice to the City within sixty (60) days after 
the date Master Lessee received notice of the taking.  If Master Lessee exercises its option to 
terminate, this Master Lease shall end on the date specified in Master Lessee’s notice and the 
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Rent and all other obligations of Master Lessee shall be apportioned and paid to the date of such 
taking. 

19.5.2 If less than all of the Leased Premises shall be taken and, in Master 
Lessee’s reasonable opinion communicated by written notice to the City within sixty (60) days 
after the date Master Lessee received notice of the taking, Master Lessee is able to gain access to 
and continue the conduct of its business in the remaining portion of the Leased Premises, this 
Master Lease shall remain unaffected, except that Master Lessee shall be entitled to a pro rata 
abatement of Rent based on the proportion that the area of the Leased Premises taken bears to the 
area of the Leased Premises immediately prior to the taking. 

19.5.3 City shall be entitled to receive the entire award or awards in any 
condemnation proceeding for the CONRAC Site, the Joint Use Facility and the Vested 
Improvements, and Master Lessee shall not be entitled to receive any part of such award or 
awards from the City or in the condemnation proceedings; provided however, Master Lessee 
may pursue and shall be entitled to receive the entire award or awards in any condemnation 
proceeding for Master Lessee’s leasehold interest in the Leased Premises, if any.  Master Lessee 
hereby assigns to the City any and all of Master Lessee’s right, title and interest, if any, in or to 
such award or awards or any part thereof for the CONRAC Site, the Joint Use Facility and the 
Vested Improvements and to any award or awards for the value of Master Lessee’s leasehold 
interest in the Leased Premises if Master Lessee declines or fails to pursue or make a claim for 
the same in any condemnation proceeding.  This Section 19.5.3 will survive the termination of 
this Master Lease.   

19.5.4 Taking by condemnation or eminent domain hereunder shall include the 
exercise of any similar governmental power and any sale, transfer or other disposition of the 
Leased Premises in lieu of or under threat of condemnation. 

ARTICLE 20 
SURRENDER AND HOLDING OVER 

20.1 Surrender.  Upon expiration or earlier termination of the Lease Term, Master 
Lessee shall promptly quit and surrender the Leased Premises and CONRAC Capital 
Improvements (to the extent City has elected to retain title thereto pursuant to Section 10.1 or 
other applicable provisions of this Master Lease) broom clean and in good condition and repair, 
obsolescence and ordinary wear and tear excepted, and deliver to City all keys that it may have 
to any part of the Leased Premises.  Master Lessee shall, at its sole cost and expense, further 
remove or cause the respective RACs to remove, as applicable the following from the Leased 
Premises: (a) all of Master Lessee’s equipment and trade fixtures or CONRAC Capital 
Improvements for which City has not elected to retain title to; (b) all of Master Lessee’s and the 
RAC’s signs, including company identifiers, operational signs, illuminated directional signs, 
rental/return signs and stall numbers, and back-wall displays; (c) all control booths, kiosks and 
security devices for the benefit of Master Lessee or any of the RACs, whether installed by 
Master Lessee or the RACs; (d) Master Lessee’s computer and other electrical equipment; (e) 
Master Lessee’s telephone/data communication lines and associated equipment; (f) any 
improvements other than the Joint Use Facility structure and CONRAC Capital Improvements, 
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whether installed at the commencement of the Lease Term or subsequently for which City’s 
consent was conditioned on Master Lessee’s removal of such improvements at the expiration or 
earlier termination of the Lease Term or were rejected on completion of construction pursuant to 
Section 10.1; and (g) unless instructed otherwise by City, aboveground and underground tanks, 
piping and other equipment which stored Hazardous Materials or which are contaminated by 
Hazardous Materials.  Unless otherwise specifically agreed by City in writing, Master Lessee 
shall diligently complete such removal within forty-five (45) days after the expiration or earlier 
termination of the Lease Term.  Upon the removal of any such property, Master Lessee shall 
promptly repair any and all damage to the Leased Premises caused thereby and reimburse City 
for City’s costs and expenses in removing any such property not removed by Master Lessee and 
repairing any such damage not repaired by Master Lessee.  In the event that the Leased Premises 
and the CONRAC Capital Improvements are not in the condition required by this Section at the 
expiration or earlier termination of the Lease Term, City shall have the right to draw against the 
Security for the funds necessary to restore the Leased Premises and the CONRAC Capital 
Improvements surrendered to City to such condition.  In addition, City shall have the right to 
draw against the Security for the funds necessary to dispose of any CONRAC Capital 
Improvements to which City does not take title and to restore any damage to the Leased Premises 
resulting from such disposition, plus an administrative fee equal to fifteen percent (15%) of the 
cost of such disposition and restoration if Master Lessee fails to have caused such CONRAC 
Capital Improvements to be removed from the Leased Premises and the repair of any such 
damage prior to deadline for removal of the same stated in this Section.  The terms of this Section 
shall survive the expiration or earlier termination of the Lease Term.  Master Lessee may request 
reimbursement for the costs incurred pursuant to this Section 20.1 and included in a City 
approved Budget from the Repair and Replacement Fund in accordance with Section 12.7, but if 
sufficient funds are not available in the Repair and Replacement Fund, then Master Lessee may 
request that the City approve discretionary disbursement from the CFC Surplus Residual 
Account of the CFC Surplus Fund, to the extent of available funds, but shall otherwise be 
responsible for such costs.  City shall have no obligation to act on any request by the Master 
Lessee for discretionary requisitions by City of moneys from the Trustee.  In the event that City 
instructs Master Lessee not to remove the aboveground or underground fuel storage tanks and 
affiliated equipment on termination or expiration of this Master Lease, City will release Master 
Lessee from any liabilities or indemnities with respect to such facilities if Master Lessee 
provides City with an Environmental Assessment for such facilities which is approved by City 
prior to the expiration or termination of this Master Lease.  In addition to the Environmental 
Assessment, Master Lessee shall provide City with documentation acceptable to City verifying 
that a Release has not occurred on the Leased Premises, or has been remediated to the full extent 
required under Applicable Law, as of the date of delivery of such documentation.  

20.2 Holding Over.  IF THE LEASED PREMISES ARE NOT SURRENDERED AS 
PROVIDED IN THIS ARTICLE 20, MASTER LESSEE SHALL INDEMNIFY AND HOLD CITY 
HARMLESS AGAINST LOSS OR LIABILITY RESULTING FROM THE DELAY BY MASTER 
LESSEE IN SO SURRENDERING THE LEASED PREMISES, INCLUDING ANY CLAIMS 
MADE BY ANY SUCCEEDING OCCUPANT FOUNDED ON SUCH DELAY.  Any holding over 
with the consent of City after expiration or earlier termination of the Lease Term shall not be deemed 
to operate as an extension or renewal of the Lease Term, but shall be construed to be a tenancy from 
month-to-month upon the same terms and conditions provided in this Master Lease except that the 
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Base Rent shall be  due and payable to City on the first (1st) day of each month that Master Lessee 
holds over in the amount of one-twelfth (1/12th) of the Base Rent due during the Lease 
Agreement Year immediately prior to the expiration, cancellation or termination of the Lease 
Term.  If City does not consent to Master Lessee holding over and remaining in possession of the 
Leased Premises after the expiration, cancellation, or termination of this Master Lease, Base 
Rent shall be due and payable to City on the first (1st) day of each month that Master Lessee 
holds over without City’s consent in the amount of one-twelfth (1/12th) of two (2) times the Base 
Rent due during the Lease Agreement Year immediately prior to the expiration, cancellation or 
termination of the Lease Term.   

20.3 Survival.  Master Lessee’s obligations under this ARTICLE 20 shall survive the 
expiration or earlier termination of the Lease Term except as otherwise provided in Section 19.5.1.  
No modification, termination or surrender to City of this Master Lease or surrender of the Leased 
Premises or any part thereof, or of any interest therein by Master Lessee, shall be valid or effective 
unless agreed to and accepted in writing by City, and no act by any representative or agent of City, 
other than such written agreement and acceptance, shall constitute an acceptance thereof.   

20.4 Release of Memorandum of Lease.  If a Memorandum of Lease was recorded 
pursuant to Section 3.5, upon the expiration or earlier termination of this Master Lease, Master 
Lessee shall execute a release of the Memorandum of Lease in recordable form and deliver the 
same to City for recordation in the Official Public Records of Travis County, Texas.  If Master 
Lessee fails to execute and deliver such release to City within thirty (30) days of the expiration 
or earlier termination of this Master Lease, City is hereby authorized to execute the same on 
behalf of Master Lessee.  Master Lessee hereby appoints City and each of its employees its true 
and lawful attorneys-in-fact to execute and deliver the release of the Memorandum of Lease 
upon Master Lessee’s failure to execute and deliver the same, which power is coupled with an 
interest and shall be irrevocable.   

ARTICLE 21 
DEFAULT 

21.1 Events of Default.  The term “Event of Default” shall mean:   

(a) the occurrence of an event described in Section 21.1.8; 

(b) the occurrence of any event described in Section 21.1.1, Section 21.1.4, or 
Section 21.1.5 or that continues for a period of ten (10) days after a Notice of Default is 
deemed received by Master Lessee in accordance with Section 26.9 hereof; or 

(c) the occurrence of any event described in Section 21.1.2, 21.1.3, 21.1.6, 
21.1.7, 21.1.9, 21.1.10, 21.1.11 or 21.1.12 that continues for a period of thirty (30) days 
after a Notice of Default is deemed received by Master Lessee in accordance with Section 
26.9 hereof or if such failure cannot reasonably be cured within such thirty (30) day 
period, Master Lessee fails to commence to cure such failure within such thirty (30) day 
period and/or thereafter fails to prosecute such cure diligently and continuously to 
completion within sixty (60) days the Notice of Default is deemed to be received by 
Master Lessee in accordance with Section 26.9 hereof; provided however, if Master 
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Lessee’s failure to comply with such Sections creates a hazardous condition, the failure 
must be cured immediately on Master Lessee’s receipt of the Notice of Default; or 

(d)  if City delivers a Notice of Default to Master Lessee in accordance with 
Section 26.9 regarding the occurrence of any event described in any of Section 21.1.4, 
Section 21.1.5 or Section 21.1.6 on more than two (2) occasions during any Lease 
Agreement Year, the subsequent breach of the same term, provision or covenant shall, at 
the City’s option, be an incurable Event of Default.  The occurrence of an event described 
in Section 21.1.8 shall be an incurable Event of Default for which no Notice of Default or 
opportunity to cure will be given.  Any subsequent Notice of Default for the breach of the 
same term, provision or covenant described in a prior Notice of Default shall not be given 
until the applicable cure period for the breach described in the prior Notice of Default has 
lapsed. 

21.1.1 Vacating or Abandonment.  The vacating or abandonment of the Leased 
Premises for a period of forty-eight consecutive (48) hours; 

21.1.2 Failure to Lease Space in CONRAC.  The failure by Master Lessee to 
enter into valid and binding Sublease Agreements with RACs for space within the CONRAC as 
required by and according to the terms of Section 14.1; 

21.1.3 Failure to Perform Under Agreements.  The failure by Master Lessee to 
observe and perform the covenants, conditions and agreements to be observed or performed by 
Master Lessee under the 2011 Reimbursement Agreement, Development Agreement, Facility 
Management Agreement or any Sublease Agreement; 

21.1.4 Failure to Make Payments.  The failure by Master Lessee to make any 
payment of Rent or other amounts required by this Master Lease when due; 

21.1.5 Failure to Perform under ARTICLE 15.  The failure by Master Lessee to 
observe or perform the covenants, conditions and agreements to be observed or performed by 
Master Lessee in ARTICLE 15 hereof;  

21.1.6 Failure to Perform under ARTICLE 16 and ARTICLE 17.  The failure 
by Master Lessee to observe or perform the covenants, conditions and agreements to be observed 
or performed by Master Lessee in ARTICLE 16 and ARTICLE 17  hereof; 

21.1.7 Failure to Perform Other Covenants, etc.  The failure by Master Lessee 
to observe or perform any other covenant, condition or agreement to be observed or performed 
by Master Lessee in this Master Lease; 

21.1.8 False Financial or Background Statement.  The discovery by City that 
any financial or background statement provided to City by Master Lessee or any successor, 
grantee or assign of Master Lessee was materially false; 

21.1.9 Bankruptcy, etc.  The filing by or against Master Lessee of a petition in 
bankruptcy, Master Lessee’s being adjudged bankrupt or insolvent by any court, a receiver of the 
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property of Master Lessee being appointed in any proceeding brought by or against Master 
Lessee, Master Lessee’s making an assignment for the benefit of creditors or any proceeding 
being commenced to foreclose any mortgage or other lien on Master Lessee’s interest in the 
Leased Premises or on any personal property kept or maintained on the Leased Premises by 
Master Lessee; 

21.1.10 Failure to Abide by all Applicable Laws.  The failure by Master Lessee 
to abide by all applicable laws, ordinances, rules, and regulations of the United States, State of 
Texas, or the City of Austin; 

21.1.11 Event of Default Under Development Agreement, Facility Management 
Agreement.  The occurrence of an “Event of Default” as such term is defined in the 2011 
Reimbursement Agreement, Development Agreement, the Facility Management Agreement; or 

21.1.12 Failure to File Annual Audited Statement.  The failure of Master Lessee 
to submit its Annual Audited Statement within one hundred twenty (120) days after the end of 
the Lease Agreement Year shall be a material event of default. 

21.2 Remedies.  In addition to, and not in lieu or to the exclusion of, any other 
remedies provided in this Master Lease or to any other remedies available to City at law or in 
equity, City shall have the remedies specified in this Section upon the occurrence of an Event of 
Default hereunder. 

21.2.1 Right to Terminate Rights of Master Lessee.  Whenever any Event of 
Default has occurred, City shall have the right to terminate this Master Lease and all of Master 
Lessee’s rights hereunder with ten (10) days’ notice to Master Lessee.  Upon termination, City 
may re-enter the Leased Premises using such force as may be necessary and remove all persons 
and property of Master Lessee from the Leased Premises. City will be entitled to recover from 
Master Lessee all unpaid Rent and any other amount otherwise payable by Master Lessee, or any 
other payments and damages incurred because of Master Lessee’s default including the 
reasonable and necessary costs of reletting (including any tenant improvements reasonably 
required, renovations or repairs reasonably required, any advertising reasonably required, any 
leasing commissions reasonably required, and attorneys’ fees and costs reasonably required) 
(collectively, the “Termination Damages”), together with interest on all Termination Damages 
at the Default Rate, from the date such Termination Damages are incurred by City until paid by 
Master Lessee.    

21.2.2 Master Lessee Retains Liability.  In addition to Termination Damages, 
and notwithstanding termination and re-entry, Master Lessee’s liability for all Rent and all other 
amounts otherwise payable by Master Lessee hereunder, or other charges which, but for 
termination of this Master Lease, would have become due over the remainder of the Lease Term 
(collectively, the “Future Charges”), will not be extinguished and Master Lessee agrees that 
City will be entitled, upon termination for default, to collect as additional damages the following 
(the “Deficiency”):   
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21.2.2.1 An amount equal to the Future Charges, less the amount of actual 
fees, if any, which City receives during the remainder of the Lease Term from others to whom 
the Leased Premises may be leased including any fees or rents received from any Substitute 
Master Lessee, from any RACs, or from any other use in which case such Deficiency will be 
computed and payable at City’s option either in an accelerated lump-sum payment discounted to 
net present value, or in monthly installments, in advance, on the first day of each calendar month 
following termination of this Master Lease and continuing until the date on which the Lease 
Term would have expired but for such termination.  Any suit or action brought to collect any 
portion of Deficiency attributable to any particular month or months shall not in any manner 
prejudice City’s right to collect any portion of the Deficiency by a similar proceeding.  For 
purposes of this Section, “net present value” is computed by applying a discount rate equal to 
one percentage point above the discount rate then in effect at the Federal Reserve Bank for the 
region that includes Austin, Texas. 

21.2.3 Re-Letting of Leased Premises.  In the event this Master Lease is 
terminated as a result of an Event of Default, except as provided in Section 21.2.5, City shall 
have no obligation, to re-let the Leased Premises in whole or in part, alone or together with other 
Leased Premises, upon a termination of this Master Lease.  City shall not be liable for, nor will 
Master Lessee’s obligations under this Master Lease be diminished by reason of, any failure by 
City to re-let the Leased Premises or any failure by City to collect any rent due upon such re-
letting.  Notwithstanding the foregoing, City and Master Lessee agree that any duty imposed by 
then Applicable Laws on City to mitigate damages after a default by Master Lessee under this 
Master Lease and termination of Master Lessee’s right to possess of the Leased Premises shall be 
satisfied in full if City uses reasonable efforts to mitigate damages by reletting the Leased 
Premises to another master lessee (a “Substitute Master Lessee”) in accordance with the 
following criteria:  (a) City shall have no obligation to solicit or entertain negotiations with any 
Substitute Master Lessee for the Leased Premises until ninety (90) days following the date upon 
which City obtains full and complete possession of the Leased Premises, including the 
relinquishment by Master Lessee of any claim to possession of the Leased Premises by written 
notice from Master Lessee to City, and during such period the obligations of the terminated 
Master Lessee shall be born directly by the RACs in the same respective proportions as the 
RACs were then most recently obligated to pay Master Lessee for Base Rent and O&M Costs; 
(b) City shall not be obligated to lease the Leased Premises to a Substitute Master Lessee for less 
than the current fair market value of the Leased Premises, as determined by City in its sole 
discretion, or for less than the then current Base Rent under the Master Lease nor will City be 
obligated to enter into a new Master Lease for the Leased Premises under other terms and 
conditions that are unacceptable to City under City’s then-current leasing policies; (c) City shall 
not be obligated to enter into a Master Lease with a Substitute Master Lessee:  (1) who is not 
qualified or willing to perform all of Master Lessee’s obligations under this Master Lease; (2) 
who is an affiliate, parent or subsidiary of Master Lessee; or (3) who does not meet City’s 
reasonable standards for master lessees of the CONRAC  as reasonably determined by City; and 
(d) City shall not be required to expend any amount of money in connection with reletting the 
Leased Premises or to alter, remodel or otherwise make the Leased Premises suitable for use by a 
Substitute Master Lessee.   
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21.2.4 Personal Property of Master Lessee.  If upon any re-entry permitted 
under this Master Lease, there remains any personal property of Master Lessee upon the Leased 
Premises, City, in its sole discretion, may remove and store such personal property for the 
account of and at the expense of Master Lessee, or make such personal property available to 
Substitute Master Lessee for use in connection with this Master Lease or any substitute master 
lease.  All personal property of Master Lessee left on the Leased Premises will be considered 
permanently abandoned.  Master Lessee shall bear all risks associated with the removal and 
storage of such personal property.  Master Lessee shall reimburse City for any and all expenses 
incurred in connection with removal and storage as a condition to regaining possession of the 
personal property.  City has the right to sell any personal property not accepted by a Substitute 
Master Lessee and which has been stored for a period of thirty (30) days or more, unless Master 
Lessee has tendered reimbursement to City for all expenses incurred in such removal and 
storage.  The proceeds of sale will be applied first to the costs of sale (including reasonable 
attorneys’ fees), second to the payment of removal and storage charges, and third to the payment 
of any other amounts which may then be due and owing from Master Lessee to City.  The 
balance of sale proceeds, if any, will then be paid to Master Lessee.  Master Lessee agrees that 
the foregoing provisions and timeframes are reasonable and in compliance with any applicable 
provisions of the Uniform Commercial Code.   

21.2.5 Status of Sublease Agreements on Event of Default.  In the event that 
this Master Lease is terminated as a result of an Event of Default:  

21.2.5.1  reasonably attributable to a material failure of one or more 
RACs to abide by their obligations under their respective Sublease Agreements or the occurrence 
of an Event of Default(s) under their respective Sublease Agreements, City, in its sole and 
absolute discretion, may terminate any or all of the Sublease Agreements to which the Event of 
Default under the Master Lease is reasonably attributable;  

21.2.5.2 not reasonably attributable to a material failure of a RAC to 
abide by its obligations under its Sublease Agreement or the occurrence of an Event of Default(s) 
under its Sublease Agreement, subject to Section 22.4 City will affirm the Sublease Agreement 
of each such RAC as a direct lease between City and the RAC provided that the RAC is then in 
Good Standing; or 

21.2.5.3 as a result of any other Event of Default, City, in its sole and 
absolute discretion, may terminate any or all of the Sublease Agreements or subject to Section 
22.4, affirm any or all as direct leases between City and the applicable RAC. 

The determination of whether an Event of Default is reasonably attributable to a Sublease 
Agreement or not shall be in the sole and absolute discretion of City.  In no event shall City be 
liable or responsible for any obligations under any Sublease Agreement which is affirmed 
accruing or arising prior to the date of such affirmation.   

21.3 Remedies Cumulative.  All rights, options and remedies of City contained in this 
Master Lease shall be construed and held to be distinct, separate and cumulative, and no one of 
them shall be exclusive of the other, and City shall have the right to pursue any one or all of such 
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remedies or any other remedy or relief which may be provided by law or in equity, whether or 
not stated in this Master Lease. 

ARTICLE 22 
TERMINATION 

22.1 Termination.  This Master Lease may be terminated prior to the Termination Date 
as follows:    

22.1.1 Default.  City may terminate this Master Lease upon the occurrence of 
an Event of Default as provided in Section 21.1 and 21.2.1 hereof. 

22.1.2 Termination of Concession Agreement.  City may terminate this Master 
Lease upon the termination of Concession Agreement(s) constituting fifty-one percent (51%) of 
Market Share pursuant to an event described in Section 13.1 or 14.1 of the Concession 
Agreement. 

22.1.3 Termination of Development Agreement.  City may terminate this 
Master Lease upon the termination of the Development Agreement pursuant to an event of 
default or exercise of a termination right under the Development Agreement if a substitute 
contract for development of the Joint Use Facility on terms substantially similar to those under 
the Development Agreement has not been presented to City for approval or is not thereafter 
approved.   

22.1.4 Termination of Facility Management Agreement.  City may terminate 
this Master Lease upon the termination of the Facility Management Agreement pursuant to an 
event of default or exercise of a termination right under the Facility Management Agreement, 
unless Master Lessee has made adequate arrangements to replace the then-current Facility 
Manager; provided however,  Master Lessee must (a) notify the City ten (10) days prior to 
terminating the existing Facility Management Agreement, and (b) obtain the prior written 
consent of City to the termination of the existing Facility Management Agreement and the new 
Facility Management Agreement before entering into the new Facility Management Agreement.  
If City declines to provide written consent to terminate the existing Facility Management 
Agreement then in default for matters relating to the operations of the CONRAC, then the City 
may not terminate this Master Lease on the basis of that default under that existing Facility 
Management Agreement. 

22.1.5 Termination of Construction Contract.  City may terminate this Master 
Lease upon the termination of the Construction Contract pursuant to an event of default or 
exercise of a termination right under the Construction Contract if a substitute contract for 
construction of the Joint Use Facility on terms substantially similar to those under the 
Development Agreement has not been presented to City for approval.   

22.1.6 Termination of Sublease Agreements.  City may terminate this Master 
Lease upon the termination of fifty-one percent (51%) of the Sublease Agreements pursuant to 
an event described in Sections 21.1 or 22.1 of the Sublease Agreements; provided, however, in 
no event shall Master Lessee be entitled to terminate any Sublease Agreement without the prior 
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written consent of City.  If City declines to provide written consent to terminate any Sublease 
Agreement then in monetary default, then the City may not terminate this Master Lease on the 
basis of that default under that subject Sublease Agreement.  

22.1.7 Exercise of Option to Terminate.  City may terminate this Master Lease 
upon the City’s exercise of its termination option pursuant to Section 4.5. 

22.1.8 Court Decree.  In the event that any court having jurisdiction in the 
matter shall render a decision which has become final and which will prevent the performance by 
City of any of its material obligations under this Master Lease, then either party hereto may 
terminate this Master Lease by written notice, and all rights and obligations hereunder (with the 
exception of any undischarged rights and obligations that accrued prior to the effective date of 
termination) shall thereupon terminate.  If Master Lessee is not in default under any of the 
provisions of this Master Lease on the effective date of such termination, any Rent or other 
payments prepaid by Master Lessee shall, to the extent allocable to any period subsequent to the 
effective date of the termination, be promptly refunded to Master Lessee. 

22.1.9 Major Damage or Condemnation.  City may terminate this Master Lease 
upon City’s exercise of its termination option pursuant to Section 19.2 in the event the Leased 
Premises are damaged or destroyed by fire or other casualty.  The Master Lease shall terminate if 
the entire Leased Premises are taken by right of eminent domain as provided in Section 19.5.1.  
Master Lessee may terminate this Master Lease upon Master Lessee’s exercise of its termination 
option pursuant to Section 19.5.1 if less that all of the Leased Premises are taken by right of 
eminent domain and the remaining portion of the Leased Premises is insufficient for the conduct 
of Mater Lessee’s business. 

22.1.10 City’s Other Rights to Terminate.  City may terminate this Master Lease 
upon City’s exercise of its termination option pursuant to Sections 26.1 or 26.4.5 or pursuant to 
the exercise of any other termination option expressly provided for in this Master Lease, but not 
specifically described in Sections 22.1.1 – 22.1.9.   

22.1.11 Master Lessee’s Right to Terminate.  In addition to any other 
termination option expressly provided to Master Lessee in this Master Lease, Master Lessee may 
terminate this Master Lease upon not less than six (6) months written notice to City when the 
Market Share serving Airport Customers by off-Airport Concessionaires exceeds the Market 
Share of Concessionaires with Sublease Agreements at the CONRAC.  In the event of Master 
Lessee’s termination of this Master Lease pursuant to this Section, City, in its sole and absolute 
discretion, may terminate or direct Master Lessee to terminate any or all of the Sublease 
Agreements or subject to Section 22.4, affirm any or all as direct leases between City and the 
applicable RAC. 

22.2 Improvements and Equipment.  Subject to the terms of Sections 10.1 and 20.1, 
upon the expiration or termination of this Master Lease title to all Vested Improvements shall be 
and remain vested in City and the exclusive property of City, and no Vested Improvements may 
be removed from the CONRAC Site by the Master Lessee except as provided in this Section.  
Subject to the terms of Sections 10.1 and 20.1, to the extent City notifies Master Lessee prior to 
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issuance of the City Building Permit or while improvements are being constructed or equipment 
is being installed that City will not accept any such improvements or equipment, the City 
reserves the right to direct Master Lessee to remove the same at any time during the Lease Term 
or upon expiration or termination of this Master Lease. 

22.3 Status of Sublease Agreements on Termination of Master Lease.  In the event that 
this Master Lease is terminated: 

22.3.1 as a result of the termination of Concession Agreements constituting 
fifty-one percent (51%) of Market Share as provided in Section 22.1.2 or fifty-one percent (51%) 
of the Sublease Agreements in Section 22.1.6 or entry of a court decree as provided in Section 
22.1.8, City, in its sole and absolute discretion, may terminate any or all of the remaining 
Sublease Agreements or, subject to Section 22.4, affirm any or all as direct leases between City 
and the applicable RAC; 

22.3.2 as a result of the termination of the Development Agreement as provided 
in Section 22.1.3, the Facility Management Agreement as provided in Section 22.1.4 or the 
Construction Contract as provided in Section 22.1.5, subject to Section 22.4 City will affirm any 
Sublease Agreement of a RAC in Good Standing at the time of the termination of the Master 
Lease as a direct lease between City and the applicable RAC, but, in its sole and absolute 
discretion, may terminate any Sublease Agreement of a RAC not in Good Standing;  

22.3.3 pursuant to Section 4.5.1, subject to Section 22.4 City will affirm any 
Sublease Agreement of a RAC in Good Standing at the time of the termination of the Master 
Lease as a direct lease between City and the applicable RAC, but, in its sole and absolute 
discretion, may terminate any Sublease Agreement of a RAC not in Good Standing;  

22.3.4 pursuant to Section 4.5.2, City will terminate all Sublease Agreements 
thirty-six (36) months after written notice of termination to the RACS;  

22.3.5 pursuant to the occurrence of an Event of Default pursuant to Section 
21.1, except as otherwise provided in Section 21.2.5.2, City, in its sole and absolute discretion, 
may terminate any or all of the Sublease Agreements or, subject to Section 22.4, affirm any or all 
as direct leases between City and the applicable RAC;  

22.3.6 pursuant to Section 19.2 or 19.5.1, City will terminate all Sublease 
Agreements; or 

22.3.7 pursuant to Section 26.1 or 26.4.5 or pursuant to City’s exercise of any 
other termination option expressly provided for in this Master Lease, but not specifically 
described in Sections 22.1.1 – 22.1.9, City, in its sole and absolute discretion, may terminate any 
or all of the Sublease Agreements or, subject to Section 22.4, affirm any or all as direct leases 
between City and the applicable RAC. 

In any case where notice of termination of a Sublease Agreement is required or directed 
by City prior to the termination of the Master Lease, on direction of City, Master Lessee shall 
provide notice of termination of the applicable Sublease Agreement in accordance with the terms 
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of such Sublease Agreement.  In no event shall City be liable or responsible for any obligations 
under any Sublease Agreement which is affirmed accruing or arising prior to the date of such 
affirmation.   

22.4 City’s Option to Relet Leased Premises.  To the extent that City has an obligation 
or option to affirm any Sublease Agreement pursuant to Sections 21.2.5, 22.3 or 22.1.11, City 
shall have the option in lieu thereof to relet the Leased Premises to a Substitute Master Lessee in 
accordance with the terms of Section 21.2.3.  The new master lease with the Substitute Master 
Lessee shall require the Substitute Master Lessee to assume any Sublease Agreement which the 
City has an obligation to affirm or that City has opted to affirm or to replace any such Sublease 
Agreement with a new Sublease Agreement on the same terms.  Neither the City nor any 
Substitute Master Lessee shall be required to affirm, assume or replace any Sublease Agreement 
of a RAC not in Good Standing.  

ARTICLE 23 
NO WAIVER; CITY’S RIGHT TO PERFORM 

23.1 Receipt of Monies Following Termination.  No receipt of monies by City from 
Master Lessee after the termination or cancellation of this Master Lease in any lawful manner 
shall (a) reinstate, continue or extend the Lease Term; (b) affect any notice theretofore given to 
Master Lessee; (c) operate as a waiver of the rights of City to enforce the payment of any Rent or 
other amount otherwise payable by Master Lessee then due or thereafter falling due; or (d) 
operate as a waiver of the right of City to recover possession of the Leased Premises by suit, 
action, proceeding or remedy.  Master Lessee agrees that, after the service of notice to terminate 
the rights of Master Lessee or cancel this Master Lease, or after the commencement of suit, 
action or summary proceedings or any other remedy, or after a final order or judgment for the 
possession of the Leased Premises, City may demand, receive and collect any monies due, or 
thereafter falling due, without in any manner affecting such notice, proceeding, suit, action, 
remedy, order or judgment; and any and all such monies collected shall be deemed to be 
payments on account of the use and occupation by Master Lessee and/or Master Lessee’s 
liability hereunder. 

23.2 No Waiver of Breach.  The failure of City to insist, in any one or more instances, 
upon a strict performance of any of the covenants of this Master Lease or to exercise any option 
herein contained, shall not be construed as a waiver or relinquishment of the future performance 
of such covenant, or the right to exercise such option, but the same shall continue and remain in 
full force and effect.  The receipt by City of Rent or other amount otherwise payable by Master 
Lessee hereunder with knowledge of the breach of any covenant hereof, shall not be deemed a 
waiver of such breach, and no waiver by City of any provision hereof shall be deemed to have 
been made unless expressed in writing and signed by City.  The consent or approval of City to or 
of any act by Master Lessee requiring City’s consent or approval shall not be deemed to waive or 
render unnecessary City’s consent to or approval of any subsequent similar acts by Master 
Lessee. 
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23.3 No Waiver.  The receipt by City of any installment of Rent or other amount 
otherwise payable by Master Lessee shall not be a waiver of any Rent or other amount otherwise 
payable by Master Lessee hereunder. 

23.4 Application of Payments.  City shall have the right to apply any payments made 
by Master Lessee to the satisfaction of any debt or obligation of Master Lessee to City, in City’s 
sole discretion, regardless of the instructions of Master Lessee as to the application of any such 
sum (whether such instructions are endorsed upon Master Lessee’s check or otherwise), unless 
otherwise agreed by both parties in writing.  The acceptance by City of a check or checks drawn 
by a Person other than Master Lessee shall in no way affect Master Lessee’s liability hereunder 
(except as a credit against such liability) nor shall it be deemed an approval of any assignment of 
this Master Lease or subletting by Master Lessee nor a waiver of or impairments of any of City’s 
rights hereunder.  

23.5 City’s Right to Perform.  Upon Master Lessee’s failure to perform any obligation 
or make any payment required of Master Lessee hereunder, City shall, after ten (10) days written 
notice (provided that no notice shall be required during any real or threatened emergency to life, 
safety or structural integrity), have the right (but not the obligation) to perform such obligation of 
Master Lessee on behalf of Master Lessee and/or to make payment on behalf of Master Lessee.  
Master Lessee shall reimburse City the reasonable cost of City’s performing such obligation on 
Master Lessee’s behalf, including reimbursement of any amounts that may be expended by City, 
plus interest at the Default Rate.  

ARTICLE 24 
ASSIGNMENT OR SUBLEASE 

24.1 Prohibition.  Subject to the provisions of ARTICLE 14 regarding Sublease 
Agreements, Master Lessee shall not, without the prior consent of City, assign or transfer this 
Master Lease or any interest herein or sublet the whole or any portion of the Leased Premises, 
nor shall this Master Lease or any interest hereunder be assignable or transferable by operation 
of law or by any process or proceeding of any court or otherwise, without the prior consent of 
City.  If Master Lessee is anything other than an individual, Master Lessee further agrees that if, 
at any time during the Lease Term, more than one-half (1/2) of the outstanding voting equity 
interests of Master Lessee shall belong to any Persons other than those which own more than 
one-half (1/2) of those outstanding voting equity interests at the time of the execution of this 
Master Lease or members of their immediate families (i.e., a person’s spouse, children, 
grandchildren or siblings or any of the spouses of such person’s children, grandchildren or 
siblings), such change in the ownership of Master Lessee shall be deemed an assignment of this 
Master Lease within the meaning of this ARTICLE; provided, however, this sentence shall not 
apply if and to the extent that Master Lessee is a corporation, the outstanding voting stock of 
which is publicly traded on a recognized security exchange.  Master Lessee’s entering into any 
operating agreement, license or other agreement under which a third party is given rights or 
privileges to enjoy a portion of or to utilize a portion of the Leased Premises shall be an 
attempted subletting, assignment or transfer within the meaning of this ARTICLE. 
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24.2 Assignment or Sublease.  The terms of this Section are subject to the requirements 
of ARTICLE 14 hereof.   

24.2.1 Deliveries to City.  If Master Lessee shall, at any time during the Lease 
Term, desire to sell, assign or otherwise transfer this Master Lease in whole or in part, or any 
right or leasehold interest granted to it by this Master Lease, Master Lessee shall, at the time 
Master Lessee requests the consent of City, deliver to City such information in writing as City 
may reasonably require with respect to the proposed subtenant, assignee or transferee, including 
the name, address, nature of business, ownership, financial responsibility and standing of such 
proposed subtenant, assignee or transferee, together with the proposed form of sublease, 
assignment or other transfer.  Within thirty (30) days after receipt of the information specified 
above, City shall notify Master Lessee of its election either (a) to consent to the sublease, 
assignment or transfer or (b) to disapprove the sublease, assignment or transfer. 

24.2.2 Additional City Conditions.  As a condition for City’s consent to any 
sublease, assignment or other transfer hereunder, City may require that the subtenant, assignee or 
transferee remit directly to City, on a monthly basis, all monies due to Master Lessee by such 
subtenant, assignee or transferee.  In addition, a condition to City’s consent to any sublease, 
assignment or other transfer of this Master Lease or the Leased Premises shall be the delivery to 
City of a true copy of the fully executed instrument of sublease, assignment or transfer and an 
agreement executed by the subtenant, assignee or transferee in form and substance satisfactory to 
City and expressly enforceable by City, by which the subtenant, assignee or transferee assumes 
and agrees to be bound by the terms and provisions of this Master Lease and to perform all the 
obligations of Master Lessee hereunder. 

24.2.3 Right to Deal with Assignee or Transferee.  In the event of any 
assignment or other transfer of this Master Lease, Master Lessee and each respective assignor or 
transferor waive notice of default by the assignee or transferee in possession of the Leased 
Premises in the payment of Rent or other amounts and in the performance of the covenants and 
conditions of this Master Lease and agree that City may in each and every instance deal with 
such assignee or transferee in possession, grant extensions of time, waive performance of any of 
the terms, covenants and conditions of this Master Lease or modify the same, and in general deal 
with such assignee or transferee in possession without notice to or consent of any assignor or 
transferor, including Master Lessee; and any and all extensions of time, indulgences, dealings, 
modifications or waivers shall be deemed to be made with the consent of Master Lessee and of 
each respective assignor and transferor. 

24.2.4 Attornment.  Master Lessee agrees that any sublease will contain a 
provision to the effect that if there is any termination whatsoever of this Master Lease, then the 
subtenant, at the request of City, will attorn to City and the subtenancy, if City so requests, shall 
continue in effect with City.  Nothing herein shall be deemed to require City to accept such 
attornment except as provided in Sections 21.2.5 and 22.3. 

24.2.5 Master Lessee’s Liability.  No assignment or other transfer by Master 
Lessee of this Master Lease in whole or in part, or any right or leasehold interest granted to it by 
this Master Lease, and no subletting of the Leased Premises or any portion thereof, shall relieve 
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Master Lessee of any obligation under this Master Lease, including Master Lessee’s obligation to 
pay all Rent and other amounts due hereunder.  Any purported sublease, assignment or other 
transfer contrary to the provisions hereof without the consent of City shall be void.  The consent 
by City to any subletting, assignment or other transfer hereunder shall not constitute a waiver of 
the necessity for such consent to any subsequent subletting, assignment or other transfer. 

24.2.6 Reimbursement to City.  Master Lessee shall reimburse City any 
reasonable professionals’ fees and expenses incurred by City in connection with any request by 
Master Lessee for consent to any such sublease, assignment or other transfer hereunder. 

24.3 Assignment to Successor or Affiliate.  Subject to the requirements of Sections 
24.2 and 24.4 hereof, City agrees that it will not unreasonably condition or withhold its consent 
to an assignment or other transfer of this Master Lease to: (a) any corporation or other legal 
entity which at the time of such assignment or other transfer is the parent or a wholly-owned 
subsidiary of Master Lessee; (b) any corporation or other legal entity with which Master Lessee 
may merge or into which it may consolidate; or (c) any Person that may acquire all or 
substantially all of Master Lessee’s rental car business or assets; provided, however, in each 
instance the surviving, resulting or transferee Person expressly assumes in writing all the 
obligations of Master Lessee contained in this Master Lease and the surviving, resulting or 
transferee Person has a consolidated net worth (after giving effect to such consolidation, merger 
or transfer) at least equal to the greater of (i) the net worth of Master Lessee as of the Effective 
Date of this Master Lease or (ii) the net worth of Master Lessee immediately prior to such 
consolidation, merger or transfer.  The term “net worth” as used in this Section 24.3 means the 
difference obtained by subtracting total liabilities from total assets of Master Lessee and all of its 
subsidiaries in accordance with generally accepted accounting principles. 

24.4 Lease in CONRAC Required.  Notwithstanding any other terms or provisions of 
this ARTICLE 24, no proposed subtenant of Master Lessee shall be permitted to use or occupy 
any portion of the Leased Premises under a sublease for car rental use unless such proposed 
subtenant executes and Master Lessee delivers to City a Sublease Agreement for space within the 
CONRAC on substantially the same terms as contained in the form of Sublease Agreement 
described in Section 14.1, above, or otherwise obtains rights under a Sublease Agreement 
pursuant to rules, regulations, procedures and requirements established by City.  Without 
limitation of the foregoing, each car rental subtenant of all or any portion of the Leased Premises 
must agree to collect the Customer Facility Charge in accordance with a Concession Agreement.   

24.5 Leasehold Mortgages Not Permitted.  Master Lessee shall have no right (a) to 
convey, pledge or encumber, by deed of trust, mortgage or similar instrument, its leasehold 
interest in and to the Leased Premises or any improvements or equipment or Vested 
Improvements constructed, placed or installed by Master Lessee on the CONRAC Site, or (b) to 
assign this Master Lease as collateral security for any indebtedness of Master Lessee.   
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ARTICLE 25 
DISADVANTAGED BUSINESS ENTERPRISES, M/WBE 

PROCUREMENT PROGRAM AND WAGE RATES 

25.1 ACDBE Program.  Except as otherwise determined by the FAA, this Master 
Lease is a revenue-producing contract awarded to Master Lessee and will result in the provision 
of goods and services to passengers, patrons and tenants at the Airport.  Federal law and 
regulations impose ACDBE goals upon the performance of this Master Lease by Master Lessee, 
and City encourages Master Lessee voluntarily to strive to include significant involvement with 
minority business enterprises in operations under this Master Lease.  City has established a goal 
of six percent (6%) ACDBE participation for this Master Lease.  ACDBE participation may be 
achieved through the purchase of goods and services necessary to conduct a Rental Car 
Concession business at the Airport from ACDBEs, as further described in the DOT regulations 
governing ACDBE participation, 49 C.F.R. Part 23.53, as amended or modified from time to 
time.  These goods and services may include the purchase or lease of new vehicles from ACDBE 
firms.  All ACDBE firms initially used to meet this ACDBE goal must be certified as ACDBEs 
by City prior to the Date of Beneficial Occupancy.  Only ACDBE entities that have a direct 
contract with Master Lessee may be counted toward achievement by Master Lessee of the 
ACDBE participation goal for this Master Lease. 

25.2 ACDBE Program Compliance.  Master Lessee has advised City that it will use the 
ACDBEs described in the ACDBE Participation Schedule in providing the services described 
therein.  Master Lessee agrees that, within thirty (30) days after the expiration of each calendar 
quarter during the Lease Term, it will provide an ACDBE Quarterly Revenue Report to City 
describing the dollar value of vehicles and other goods and services purchased by Master Lessee 
from each ACDBE set forth in the ACDBE Participation Schedule (and each substitute ACDBE 
obtained pursuant to this Section) calculated in accordance with the requirements of 49 C.F.R. 
Part 23.53, as amended or modified from time to time.  Master Lessee agrees that it also shall 
submit, within thirty (30) days after the expiration of each calendar quarter during the Lease 
Term, a report to City, in a form acceptable to City, describing Master Lessee’s total dollar value 
of vehicles and other goods and services purchased by Master Lessee during such quarter.  
Master Lessee shall have no right to terminate for convenience an ACDBE set forth in the 
ACDBE Participation Schedule without City’s prior consent.  If any such ACDBE is terminated 
by Master Lessee with City’s prior consent or because of ACDBE’s default under its contractual 
obligations to Master Lessee, then Master Lessee must make a good faith effort, in accordance 
with the requirements of 49 C.F.R. Part 23.25(e)1(iii) and (iv), as amended or modified from 
time to time, and 49 C.F.R. Part 26.53, as amended or modified from time to time, to find 
another ACDBE to substitute for the original ACDBE to sell the same amount of vehicles and 
other goods and services under the contact as the ACDBE that was terminated.  Master Lessee 
must implement appropriate mechanisms to ensure compliance with the requirements of the 
DOT regulations governing ACDBE participation, 49 C.F.R. Part 23.53, as amended or modified 
from time to time, by all ACDBEs set forth in the ACDBE Participation Schedule.  Master 
Lessee must include in its ACDBE participation program the specific provisions to be inserted 
into concession agreements, development agreements, construction contracts, subleases and 
management contracts to ensure compliance with such regulations.  Master Lessee’s failure to 
comply with its obligations under this Section shall constitute a default under this Master Lease. 
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25.3 ACDBE Participation Schedule.  In the event of a change in the identity of the 
ACDBEs participating in the operations under this Master Lease, Master Lessee shall deliver, 
within ten (10) days after such change, a revised ACDBE Participation Schedule to City in the 
manner and to the addressees for City specified in accordance with Section 26.9 hereof.  A notice 
by Master Lessee to City to remove a particular ACDBE from the ACDBE Participation 
Schedule is not sufficient for purposes of this Section.  When Master Lessee submits a revised 
ACDBE Participation Schedule hereunder, Master Lessee must submit a complete revised 
ACDBE Participation Schedule that includes the required information for all ACDBEs then 
participating in operations under this Master Lease.  Master Lessee also shall send a copy of such 
revised ACDBE Participation Schedule in the manner provided by Section 26.9 hereof to THE 
CITY OF AUSTIN, Small and Minority Business Resources, 4201 Ed Bluestein Boulevard, 
Austin, Texas 78721, Telephone (512) 974-7600, Fax (512) 974-7601. 

25.4 Minority-Owned and Women-Owned Business Enterprise (M/WBE) Procurement 
Program.  Master Lessee shall comply with the standards and principles of the City Minority-
Owned and Women-Owned Business Enterprise (M/WBE) Procurement Program, found at 
Austin City Code Chapters 2-9A, 2-9B, 2-9C, and 2-9D (Procurement Program).  Accordingly, 
Master Lessee shall develop and submit to City an M/WBE Compliance Plan for approval in 
accordance with the standards and principles of the Procurement Program.  Master Lessee will 
utilize subcontractors, suppliers and consultants that either assist Master Lessee in meeting the 
M/WBE participation goals, or Master Lessee will demonstrate Good Faith Efforts to meet the 
goals. The Compliance Plan shall be incorporated into and made a part of this Master Lease for 
all purposes once approved by City, and a violation by Master Lessee shall be an event of 
default. 

25.5 Wage Rates/Prevailing Wage.  As Master Lessee administers procurements to 
implement this Master Lease, Master Lessee must comply with, and require its contractors and 
subcontractors supplying construction labor or materials to the Project to comply with, the City’s 
prevailing wage requirements throughout solicitation of any construction contract or 
procurement of services for the construction of improvements to be built as described in this 
Master Lease.  The City has adopted the general prevailing rate of per diem wages established by 
the U.S. Department of Labor for work of similar character in the locality in which the work is 
performed as the minimum per diem wages to be paid in connection with a City public 
improvement project for the construction of public buildings.  The rates the City pays are the 
rates in effect for Travis County at the time the City advertises these projects for bid.  Resolution 
No. 20080605-047 adopts these same wage rates for public-private projects such as this one in 
which the City is a participant. 

ARTICLE 26 
GENERAL PROVISIONS 

26.1 Gratuities.  City may, by written notice to Master Lessee, terminate this Master 
Lease without liability if it is determined by City that gratuities were offered or given by the 
Master Lessee or any agent or representative of Master Lessee to any officer or employee of City 
with a view toward securing this Master Lease or securing favorable treatment with respect to 
the awarding or amending or the making of any determinations with respect to the performance 
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of this Master Lease.  In the event this Master Lease is terminated by the City pursuant to this 
provision, the City shall be entitled, in addition to any other rights or remedies, to recover or 
withhold from the Master Lessee the amount of the cost incurred by the Master Lessee in 
providing such gratuities 

26.2 Prohibition Against Personal Interest in Contracts.  No officer, employee, 
contractor, or elected official of City who is involved in the development, evaluation, or 
decision-making process of the performance of any solicitation shall have a financial interest, 
direct or indirect, in this Master Lease resulting from that solicitation.  Any willful violation of 
this provision shall constitute impropriety of office, and any officer or employee guilty thereof 
shall be subject to disciplinary action up to and including dismissal.  Any violation of this 
provision, with the knowledge, express or implied, of the Master Lessee shall render this Master 
Lease voidable by City. 

26.3 Affirmative Action.  Master Lessee shall undertake, to the extent applicable, an 
affirmative action program as required by 14 C.F.R. Part 152, Subpart E, as amended or 
modified from time to time, to ensure that no person shall, on the grounds of race, creed, color, 
national origin or sex, be excluded from participating in any employment, contracting or leasing 
activities covered in 14 C.F.R. Part 152, Subpart E, as amended or modified from time to time.  
Master Lessee further assures that (a) no person shall be excluded, on these grounds, from 
participating in or receiving the services or benefits of any program or activity covered by 14 
C.F.R. Part 152, Subpart E, as amended or modified from time to time, and (b) it will require that 
its covered organizations under 14 C.F.R. Part 152, Subpart E, as amended or modified from 
time to time, provide assurances to Master Lessee that they similarly will undertake affirmative 
action programs and that they will require assurances from their suborganizations, as required by 
14 C.F.R. Part 152, Subpart E, as amended or modified from time to time, to the same effect.  
Master Lessee agrees to comply with any affirmative action plan or steps for equal employment 
opportunity required by 14 C.F.R. Part 152, Subpart E, as amended or modified from time to 
time, as part of the affirmative action program, and by any federal, state or local agency or court, 
including those resulting from a conciliation agreement, a consent decree, court order or similar 
mechanism.  Master Lessee agrees that state or local affirmative action plans will be used in lieu 
of any affirmative action plan or steps required by 14 C.F.R. Part 152, Subpart E, as amended or 
modified from time to time, only when they fully meet the standards set forth in 14 C.F.R. 
152.409, as amended or modified from time to time.  Master Lessee agrees to obtain a similar 
assurance from its covered organizations and to cause them to require a similar assurance from 
their covered suborganizations, as required by 14 C.F.R. Part 152, Subpart E, as amended or 
modified from time to time. 

26.4 No Discrimination.  Master Lessee hereby agrees as follows: 

26.4.1 Non-discrimination.  As part of the consideration for this Master Lease, 
Master Lessee covenants and agrees that no person on the grounds of race, color, religion, sex, 
national origin or ancestry, age, sexual orientation, or gender identity, shall be excluded from 
participation in, denied the benefits of, or otherwise subjected to discrimination in in Master 
Lessee’s operations of the Leased Premises at the Airport.  Additionally, Master Lessee shall use 
all Airport facilities in compliance with all other requirements imposed by, or pursuant to, 49 
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C.F.R. Part 21, as amended or modified from time to time.  Master Lessee covenants and agrees 
that this provision shall be binding on any successors and assigns of Master Lessee as permitted 
hereunder. 

26.4.2 Employment Decisions.  Master Lessee shall comply with Chapters 5-3 
and 5-4 of the Austin City Code and will not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, national origin, or ancestry, age, sexual 
orientation, gender identity, or disability, and Master Lessee will take affirmative action to 
ensure that applicants are employed, and that employees are treated during employment, without 
regard to their race, color, religion, sex, or ancestry, sexual orientation, gender identity, or 
disability, handicap or creed, including action relating to employment; upgrading, demotion or 
transfer; recruitment or recruitment advertising; lay-off or termination; rates of pay or other 
forms of compensation; and selection for training, including apprenticeships. 

26.4.3 Posting of Notices.  Master Lessee will post in conspicuous places, 
available to its employees and applicants for employment, notices to be provided setting forth the 
provisions of this Section. 

26.4.4 Solicitations and Advertisements for Employment.  Master Lessee will, 
in all solicitations or advertisements for employees placed by or on behalf of Master Lessee, state 
that all qualified applicants will receive consideration for employment without regard to race, 
color, religion, sex, national origin or ancestry, sexual orientation, gender identity, or disability. 

26.4.5 Noncompliance.  In the event of Master Lessee’s noncompliance with 
the nondiscrimination requirements of this Master Lease after notice under Section 21.1(b) and 
failure to cure, this Master Lease may be immediately canceled, terminated or suspended, in 
whole or in part, by City by providing notice of termination to Master Lessee, and Master Lessee 
may be declared ineligible for further government contracts or federally assisted construction 
contracts and such other sanctions may be imposed and remedies may be invoked in accordance 
with Applicable Laws. 

26.4.6 Inclusion of Provisions in Master Lessee’s Subleases, Contracts and 
Purchase Orders.  Master Lessee will include the provisions of this Section 26.4 in each of its 
subleases, contracts or purchase orders unless exempted by rules, regulations or orders of the 
United States Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of 
September 24, 1965, so that such provisions will be binding upon each subtenant, contractor or 
vendor.  Master Lessee will take such action with respect to any sublease, contract or purchase 
order as the administering agency may direct as a means of enforcing such provisions, including 
sanctions for noncompliance; provided, however, in the event Master Lessee becomes involved 
in or is threatened with litigation by a subtenant, contractor or vendor as a result of such direction 
by the administering agency, Master Lessee may request the United States to enter into such 
litigation to protect the interests of the United States. 

26.5 No Exclusive Right.  Nothing herein contained shall be deemed to grant Master 
Lessee any exclusive right or privilege within the Federal Aviation Act, or the conduct of any 
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activity at the Airport, except that, subject to the terms and provisions hereof, Master Lessee 
shall have the right to use the Leased Premises under the provisions of this Master Lease. 

26.6 Subordination to Other Agreements.  This Master Lease is subject and 
subordinate to the provisions of any agreement heretofore or hereafter made between City and 
any other Governmental Authority relative to the operation or maintenance of the Airport, the 
execution of which has been required as a condition precedent to the transfer of federal rights or 
property to City for Airport purposes, or the expenditure of federal funds for the improvement or 
development of the Airport, including the expenditure of federal funds for the development of 
the Airport in accordance with the provisions of the Federal Aviation Act or the FAA’s Airport 
Improvement Program or in order to impose and use passenger facilities charges under 49 U.S.C. 
Section 40117 or any successor thereto. 

26.7 Subordination to City Encumbrances.  This Master Lease and all rights of Master 
Lessee hereunder shall be subject and subordinate to any deed of trust or mortgage lien or 
security interest encumbering City’s interest in the Leased Premises and to any renewal, 
extension, modification or consolidation of such deed of trust or mortgage or security agreement 
granting such security interest.  However, City hereby represents and warrants that the Leased 
Premises are free of any such deed of trust or mortgage lien or security interest as of the 
Effective Date.  Master Lessee agrees, at any time, and from time to time, upon not less than 
twenty (20) days prior notice by City, to execute, acknowledge and deliver to City a statement in 
writing certifying that this Master Lease is unmodified and in full force and effect (or if there 
have been modifications, that the same is in full force and effect as modified and stating the 
modifications), and the dates to which the Rent and other charges have been paid, and stating 
whether, to the best knowledge of Master Lessee, City is in default in the performance of any 
covenant, agreement, provision or condition contained in this Master Lease and, if so, specifying 
each such default of which Master Lessee may have knowledge.  City and Master Lessee intend 
that any such statement delivered pursuant hereto may be relied upon by any prospective 
mortgagee of City and any purchaser or tenant of the Leased Premises, and such purchaser’s or 
tenant’s mortgagee or prospective mortgagee, and by any prospective assignee and its mortgagee 
or prospective mortgagee.  Master Lessee also agrees to execute and deliver from time to time, 
upon not less than twenty (20) days prior notice by City, such similar estoppel certificates as a 
lender to City may require with respect to this Master Lease.  If Master Lessee fails or refuses to 
furnish such certificate within the time provided, it will be conclusively presumed that this 
Master Lease is in full force and effect in accordance with its terms and City is not in default 
hereunder. 

26.8 No Waiver.  No waiver of default by either party of any of the terms, covenants or 
conditions herein to be performed, kept and observed by the other party shall be construed as, or 
shall operate as, a waiver of any subsequent default of any of the terms, covenants or conditions 
herein contained to be performed, kept and observed by the other party. 

26.9 Notices, Approvals, Consents, etc.  Except for the provisions of this Master Lease 
which expressly state that a notice, approval, consent, demand, request or other communication 
may be communicated verbally, all notices, approvals, consents, demands, requests and other 
communications required or permitted by this Master Lease must be in writing to be effective 
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and sent by certified United States Mail, first-class postage prepaid, or by a recognized delivery 
service that provides registered and verifiable shipment or airbill tracking and delivery record, 
with costs prepaid, to the addresses set forth below: 

To City:  Director of Aviation 
THE CITY OF AUSTIN 
Austin - Bergstrom International Airport 
3600 Presidential Boulevard, Suite 411 
Austin, Texas 78719 
 
With a copy to: 
 
The Airport Properties Manager 
Department of Aviation 
THE CITY OF AUSTIN 
Austin - Bergstrom International Airport 
3600 Presidential Boulevard, Suite 411 
Austin, Texas 78719 
 

To Master Lessee: Austin CONRAC, LLC 
c/o UNISON-CRS, Inc. 
12130 Colwick 
San Antonio, Texas  78216 
Attn: Marshall A. Fein, President 

To RACs:  Jackie Agan 
Properties Director 
The Hertz Corporation and 
Simply Wheelz LLC dba Advantage Rent A Car 
24890 East 78th Avenue 
Denver, CO 80249 
 
Monty Merrill 
Clearwater Transportation 
d/b/a Dollar/Thrifty 
9301 Rental Care Lane 
Austin, TX 78719 
 
Bridget Biagas 
Director - Properties 
Central Area 
Avis Budget Group, Inc. 
P.O. Box 612707 
DFW Airport, TX 75261 
 
Richard Radzis 
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President 
Texas Rent-A-Car, LLC 
d/b/a ACE Rent-A-Car 
2985 Mannheim Road 
Des Plaines, IL 60018 
 
Howard Zaroff 
Vice President / General Manager 
EAN Holdings, LLC 
4210 South Congress Avenue 
Austin, TX 78745 
 
Wendy Duval 
Director 
Airport Properties and Relations 
Vanguard Car Rental USA, LLC d/b/a 
Alamo and National 
600 Corporate Park Drive 
St. Louis, MO 63105 

 
The person and place to which notices, approvals, consents, demands, requests and other 
communications are to be sent may be changed by a party hereto upon written notice to the other.  
A written notice, approval, consent, demand, request or other communication required or 
permitted hereunder shall be deemed received and effective (i) on the date that is three days after 
the date on which it is deposited in the United States Mail if sent by certified mail, or (ii) on the 
date on which the signature receipt is recorded by the recognized delivery service if it is sent by a 
recognized delivery service.  

26.10 Consents and Approvals of City.  Whenever any provision of this Master Lease 
requires the consent or approval of City or provides to City the right to make a determination or 
judgment, City shall have the absolute and unconditional right to withhold its consent or 
approval, in its sole discretion, and to make such determination or judgment in its sole discretion 
on the basis of such factors and considerations as it shall deem relevant (including self-interest), 
except for those circumstances, if any, where this Master Lease expressly provides that such 
consent or approval will not be unreasonably withheld or City will make such determination or 
judgment reasonably. 

26.11 Agents for Service of Process.  The parties hereto hereby designate the following 
as their agents for service of process and will waive any objection to service of process if served 
upon its agent as set forth below: 
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To City: 
 
City of Austin 

 City Clerk 
301 W. Second St. 
Austin, TX  78701 
 
To Master Lessee: 
 
Austin CONRAC, LLC 
c/o UNISON-CRS, Inc. 
12130 Colwick 
San Antonio, Texas  78216 
Attn: Marshall A. Fein, President 

26.12 Severability.  If one or more clauses, Sections or provisions of this Master Lease 
shall be held to be unlawful, invalid or unenforceable, the parties hereto agree that the material 
rights of either party hereto shall not be affected thereby except to the extent of such holding, and 
this Master Lease shall be construed in all respects as if such invalid or unenforceable provision 
were omitted herefrom. 

26.13 Waiver of Anticipated Profits.  Master Lessee hereby waives any claim against 
City and its elected and non-elected officials, officers, employees, agents, servants, 
representatives, contractors, subcontractors, affiliates, successors and assigns for loss of 
anticipated profits caused by any suit or proceedings directly or indirectly attacking the validity 
of this Master Lease or any part hereof, or by any judgment or award in any suit or proceeding 
declaring this Master Lease null, void or voidable or delaying the exercise of any rights under 
this Master Lease. 

26.14 Right of City to Develop Airport.  The parties hereto further covenant and agree 
that City reserves the right to further develop or improve the Airport as City may see fit, 
regardless of the desires or views of Master Lessee and without interference or hindrance.  It is 
understood that City may from time to time elect to alter, improve or remodel portions of the 
Airport, and may do so without consultation with or the consent of Master Lessee, except that 
City will consult with Master Lessee regarding any proposed alterations or improvements that 
would materially alter access to, or egress from the Joint Use Facility and will not materially 
alter the Leased Premises without Master Lessee consent.  Master Lessee agrees that any 
temporary inconvenience resulting from any such work by City or its contractors and agents shall 
not be grounds for reduction of any amount otherwise payable by Master Lessee hereunder. 

26.15 Incorporation of Legally Required Provisions.  The parties incorporate herein by 
reference all provisions legally required to be contained herein by any Governmental Authority. 

26.16 Limitation of City’s Liability.  No elected or non-elected official, employee, 
officer or agent of City shall have (a) any personal liability with respect to any of the provisions 
of this Master Lease, or (b) any liability for any consequential damages resulting from a default 
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by City hereunder or from the exercise by City of any of its remedies hereunder upon the 
occurrence of an Event of Default.  City shall not have any liability for any consequential 
damages resulting from a default by City hereunder or from the exercise by City of any of its 
remedies hereunder upon the occurrence of an Event of Default.  Master Lessee further agrees 
not to initiate any involuntary bankruptcy, reorganization, receivership or insolvency proceeding 
against City. 

26.17 Successors and Assigns.  This Master Lease shall be binding upon and inure to 
the benefit of the successors and permitted assigns of the parties hereto. 

26.18 Required Modifications.  In the event that a Governmental Authority (other than 
City) requires modifications or changes to this Master Lease as a condition precedent to the 
granting of funds for the improvement of the Airport, or otherwise, Master Lessee shall make or 
agree to such amendments, modifications, revisions, supplements or deletions of any of the 
terms, conditions, or requirements of this Master Lease as may be reasonably required. 

26.19 Time is of the Essence.  Time is of the essence in the performance of the terms 
and conditions of this Master Lease. 

26.20 Understanding of Agreement.  The parties hereto acknowledge that they 
thoroughly read this Master Lease, including any exhibits or attachments hereto, and have sought 
and received such competent advice and counsel as was necessary for them to form a full and 
complete understanding of all rights and obligations herein. 

26.21 Legal Interest and Other Charges.  Any payment of Rent or any other amount due 
and payable hereunder that is not paid on the date it is due shall bear interest until paid at the 
Default Rate.  Notwithstanding any provision of this Master Lease to the contrary, it is the intent 
of City and Master Lessee that City shall not be entitled to receive, collect, reserve or apply, as 
interest, any amount in excess of the maximum amount of interest permitted to be charged by 
Applicable Laws.  In the event this Master Lease requires a payment of interest that exceeds the 
maximum amount of interest permitted under Applicable Laws, such interest shall not be 
received, collected, charged or reserved until such time as that interest, together with all other 
interest then payable, falls within the maximum amount of interest permitted to be charged under 
Applicable Laws.  In the event City receives any such interest in excess of the maximum amount 
of interest permitted to be charged under Applicable Laws, the amount that would be excessive 
interest shall be deemed a partial prepayment of Rent and treated under this Master Lease as 
such, or, if this Master Lease has expired or terminated, any remaining excess funds shall 
immediately be paid to Master Lessee. 

26.22 Governing Law; Choice of Venue; Waiver of Jury Trial.  This Master Lease shall 
be governed by and construed in accordance with the laws of the State of Texas.  Jurisdiction and 
venue for any action on or related to the terms of this Master Lease shall be exclusively in Travis 
County, Texas, and the parties irrevocably consent to the personal jurisdiction of such courts 
over themselves for purposes of determining such action and waive any right to assert a claim of 
inconvenient forum. 
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26.23 Dispute Resolution.  If a dispute arises out of or relates to this Master Lease, or 
the breach thereof, the parties agree to negotiate prior to prosecuting a suit for damages.  
However, this Section does not prohibit the filing of a lawsuit to toll the running of a statute of 
limitations or to seek injunctive relief.  A party may make a written request for a meeting 
between representatives of each other party within fourteen (14) calendar days after receipt of the 
request or such later period as agreed by the parties.  Each party shall include, at a minimum, one 
(1) senior level individual with decision-making authority regarding the dispute.  The purpose of 
this and any subsequent meeting is to attempt in good faith to negotiate a resolution of the 
dispute.  If, within thirty (30) calendar days after such meeting, the parties have not succeeded in 
negotiating a resolution of the dispute, they will proceed directly to mediation as described 
below. 

26.23.1 Negotiation may be waived by a written agreement signed by both 
parties, in which event the parties may proceed directly to mediation as described below.  If the 
efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation 
process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation 
skills to assist with resolution of the dispute.  Should they choose this option, the parties agree to 
act in good faith in the selection of the mediator and to give consideration to qualified 
individuals nominated to act as mediator.  Nothing in this Master Lease prevents the parties from 
relying on the skills of a person who is trained in the subject matter of the dispute or a contract 
interpretation expert.  If the parties fail to agree on a mediator within thirty (30) calendar days of 
initiation of the mediation process, the mediator shall be selected by the Travis County Dispute 
Resolution Center.  The parties agree to participate in mediation in good faith for up to thirty 
(30) calendar days from the date of the first mediation session.  The parties will share the costs of 
the mediator equally. 

26.23.2 Master Lessee agrees as a condition of this Master Lease that 
notwithstanding the existence of any dispute between the parties, insofar as is possible under the 
terms of this Master Lease, each party shall continue to perform the obligations required of it 
during the continuation of any such dispute, unless enjoined or prohibited by a Texas court of 
competent jurisdiction.   

26.24 Avigation Easement.  City hereby reserves from the Leased Premises, for the use 
and benefit of itself and its successors and assigns, and the operators, owners and users of 
Aircraft of all types and for the public in general, a perpetual easement and right-of-way for the 
free and unobstructed flight and passage of Aircraft by whomsoever owned or operated, in and 
through the airspace above, over and across the surface of the Leased Premises, together with the 
right to cause in such airspace such noise, vibration, odors, vapors, particulates, smoke, dust and 
other effects as may be inherent in the operation of Aircraft for navigation of or flight or passage 
in and through such airspace, and for the use of such airspace by Aircraft for approaching, 
landing upon, taking off from, maneuvering about or operating at the Airport.  This easement is 
reserved upon and subject to the following terms and conditions: (a) Master Lessee shall not 
hereafter use, cause or permit to be used, or suffer use of, the Leased Premises so as: (i) to cause 
electrical, electronic or other interference with radio, radar, microwave or other similar means of 
communications between the Airport and any Aircraft; (ii) to adversely affect or impair the 
ability of operators of Aircraft to distinguish between regularly installed air navigation lights and 
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visual aids and other lights serving the Airport; or (iii) to cause glare in the eyes of operators of 
Aircraft approaching or departing the Airport, or to impair visibility in the vicinity of the Airport, 
or to otherwise endanger the approaching, landing upon, taking off from, maneuvering about or 
operating of Aircraft on, above and about the Airport; provided, however, that, notwithstanding 
any contrary provision contained above, Master Lessee shall be permitted to construct and 
maintain such improvements and to utilize all lighting, finishes and building materials as shall 
have been submitted to and approved by City; and (b) Master Lessee, for itself and the other 
Releasing Parties, hereby expressly releases and forever discharges City and its elected and non-
elected officials, legal representatives, officers, assigns, associates, employees, agents and all 
others acting in concert with City, from any and all claims, debts, liabilities, obligations, costs, 
expenses, actions or demands, vested or contingent, known or unknown, whether in tort, contract 
or otherwise, that the Releasing Parties may now own or hold, or have any time heretofore 
owned or held, or may at any other time own or hold, by reason of noises, vibration, odors, 
vapors, particulates, smoke, dust or other effects as may be inherent in the operation of Aircraft 
and caused or created by the flight or passage of Aircraft in or through the airspace subject to the 
easement and right-of-way herein reserved. 

26.25 Waiver of Attorneys’ Fees.  Each party waives any and all rights under law or in 
equity to seek or recover attorneys’ fees from the other party in any civil or administrative 
litigation or dispute resolution proceeding for the breach of this Master Lease or to enforce any 
provision of this Master Lease. 

26.26 Update of Terms.  City shall, without the necessity of an amendment to this 
Master Lease, have the right to periodically update the requirements set forth in ARTICLE 15 
hereto to reflect changes in practices for similar properties or operations either at the Airport or 
at other comparable airports.  City likewise has the right, without the necessity of an amendment 
to this Master Lease, to make adjustments to this ARTICLE 26 to account for changes in Legal 
Requirements applicable to the CONRAC or CONRAC Site or the operation of a Rental Car 
Concession. 

26.27 Electronic Funds Transfer.  City specifically has the right, at any time, to require 
Master Lessee to remit any amounts to be remitted or otherwise payable under this Master Lease 
to be made by electronic funds transfer to an account designated by City from time-to-time.   

26.28 Brokers.  Master Lessee warrants that it knows of no broker or agent that is or 
may be entitled to any commission or finder’s fee in connection with this Master Lease.  
MASTER LESSEE SHALL INDEMNIFY AND HOLD CITY HARMLESS FROM AND 
AGAINST ANY AND ALL CLAIMS, DEMANDS, LOSSES, LIABILITIES, LAWSUITS, 
JUDGMENTS, COSTS AND EXPENSES (INCLUDING ATTORNEYS’ FEES AND COSTS) 
WITH RESPECT TO ANY LEASING COMMISSION OR EQUIVALENT COMPENSATION 
ALLEGED TO BE OWING ON ACCOUNT OF MASTER LESSEE’S DISCUSSIONS, 
NEGOTIATIONS AND/OR DEALINGS WITH ANY BROKER OR AGENT.  This Section is 
not intended to benefit any third parties and shall not be deemed to give any rights to brokers or 
finders. 
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26.29 Survival of Indemnities and Other Provisions.  All indemnities provided in this 
Master Lease shall survive the expiration or any earlier termination of the Lease Term.  
Additionally, all provisions which are expressly stated to survive or require or contemplate 
performance after the expiration or any earlier termination of the Lease Term shall survive the 
expiration or earlier termination of the Lease Term and continue until expiration of the 
applicable statute of limitations period.  In any litigation or proceeding within the scope of any 
indemnity provided in this Master Lease, Master Lessee shall, at City’s option, defend City at 
Master Lessee’s expense by counsel satisfactory to City. 

26.30 Submission of Agreement.  The submission of this Master Lease for examination 
and negotiation does not constitute an offer to lease or a reservation of or option to lease the 
Leased Premises.  This Master Lease shall become effective and binding only upon execution 
and delivery hereof by City and Master Lessee.  No act or omission of any officer, employee or 
agent of City or Master Lessee shall alter, change or modify any of the provisions hereof. 

26.31 Entire Agreement; Modification.  This Master Lease sets forth all covenants, 
promises, agreements, conditions and understandings between City and Master Lessee 
concerning the Leased Premises, and there are no covenants, promises, agreements, conditions or 
understandings, either oral or written, between City and Master Lessee as to the Leased Premises 
other than as herein set forth.  No subsequent alteration, amendment, change or addition to this 
Master Lease shall be binding upon City or Master Lessee unless reduced to writing and signed 
by City and Master Lessee.   

26.32 Relationship of City and Master Lessee.  Nothing contained herein shall be 
deemed or construed as creating the relationship of principal and agent, partners or joint venture 
partners, and no provision contained in this Master Lease nor any acts of Master Lessee and City 
shall be deemed to create any relationship between them other than as provided in this Master 
Lease. 

26.33 Exhibits.  Attachment 1 and Exhibits A-1, A-2, A-3, B, C, D, E, F, G, H, I, I-1, 
I-2, I-3, and I-4 are attached to this Master Lease after the signatures and by this reference are 
incorporated herein. 

26.34 Lawful Currency of United States.  Any payments made or to be made by Master 
Lessee under this Master Lease shall be made in the lawful currency of the United States of 
America. 

26.35 Triple Net Lease.  This Master Lease constitutes a triple net lease of the Leased 
Premises and, notwithstanding any language herein to the contrary, it is intended and Master 
Lessee expressly covenants and agrees that all Rent and other payments herein required to be 
paid by Master Lessee to City shall be absolutely net payments to City, meaning that during the 
Lease Term City is not and shall not be required to expend any money or do any acts or take any 
steps affecting or with respect to the operation, maintenance, preservation, repair, restoration, or 
protection of the Leased Premises, or any part thereof, except as otherwise expressly provided in 
this Master Lease. 
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26.36 Interpretation.  Neither  the phrase “at the sole cost of Master Lessee,” nor “at its 
sole cost and expense” nor any other language used in this Master Lease shall be construed or 
deemed to limit any RAC obligation to Master Lessee under the Sublease Agreements, including 
the obligation to pay a Pro Rata Share of all Master Lessee costs hereunder, to limit the rights of 
Master Lessee to enforce its rights under any Sublease Agreement, or to limit any right or claim 
Master Lessee may have against any third party (other than City, its officers and employees).  

[SIGNATURES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the parties have executed this Master Lease as of the date 
first above written. 

 

CITY: 

APPROVED AS TO FORM: 

 
By:       
Name:       
Title: Assistant City Attorney 
 

CITY OF AUSTIN, TEXAS 

 

By:       
Name:       
Title:   Executive Director of Aviation 
 
 
 
MASTER LESSEE: 
 

 AUSTIN CONRAC, LLC 
 
By:       
Name:       
Title:       
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ATTACHMENT 1 
 

MASTER GLOSSARY 
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EXHIBIT A-1 

DESCRIPTION/DEPICTION OF LEASED PREMISES 
PRIOR TO SUBSTANTIAL COMPLETION 
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EXHIBIT A-2 

DESCRIPTION/DEPICTION OF LEASED PREMISES 
AFTER SUBSTANTIAL COMPLETION 
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EXHIBIT A-3 

DESCRIPTION/DEPICTION OF PREMISES 
RESERVED TO CITY 
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EXHIBIT B 
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EXHIBIT C 

FORM OF DEVELOPMENT AGREEMENT 

 

 



Project Delivery Agreement (1-27-2012) Page 1 of 39 

PROJECT DELIVERY AGREEMENT 
 
 THIS AGREEMENT made effective as of the 27th day of July, 2011, provided 
that the 2011 Reimbursement Agreement described in Recital F, below, has been fully 
executed, is between Austin CONRAC LLC a Texas limited liability company (“Austin 
CONRAC”) and Pfeffer Development, LLC, an Alaska limited liability company 
registered to do business in Texas (“Developer”). 
 

RECITALS 
 

A. Austin CONRAC is a single purpose entity with a Board of Managers consisting of 
officers or representatives of rental car companies (“RACs” or “Participating RACS”) 
that have existing concession agreements with the City of Austin, Texas, Department of 
Aviation, acting by and through its Director of Aviation (“City”) to operate at the Austin 
Bergstrom International Airport (the “Airport”).  The purposes of Austin CONRAC are 
(i) to assist the Participating RACs and the City as required in connection with the 
planning, construction and operation of a consolidated rental car facility at the Airport 
and (ii) engage in any or all lawful business for which limited liability companies may be 
organized. 
   

B. Developer is a real estate development firm with substantial experience in the 
development, financing, leasing, managing, and design-build construction of projects 
including the only privately developed consolidated rental car facility (“CONRAC”) in 
the United States.  
 

C. Austin CONRAC wishes to pursue a development project on Eastern ½ of Parking Lot A, 
bounded by Lot C to the north, the Airport parking garage and its associated access road 
to the south, Presidential Boulevard to the east and Lot A landscaping strip to the west, at 
Airport (the “Property”). 
 

D. Austin CONRAC wishes to enter into a ground lease with the City for the private 
development of a new multi-story consolidated rental car facility (“CONRAC”) at the 
Airport on behalf of the RACs.  The CONRAC generally includes a multi level ready 
return area, a common customer lobby, a multi-level quick turn-around facility including 
fueling, car washes, vacuums and associated equipment, roadways, ingress and egress 
ramps and such other infrastructure as needed to make the CONRAC a first class car 
rental facility.  The Project will also include certain replacement parking as required by 
the City. 
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E. The Participating RACS and the City entered into a Reimbursement Agreement dated 
July 7, 2010 (“2010 Reimbursement Agreement”) in order to complete preliminary 
feasibility and client programming and investigative services, which study has been 
completed and delivered and has provided a basis to proceed to Phase I Development 
Services. 
 

F. Austin CONRAC has or is about to enter into a subsequent 2011 Reimbursement 
Agreement for Phase I Consolidated Rental Car Facility effective July 27, 2011 (“2011 
Reimbursement Agreement”) with the City in order to pay for the comprehensive 
development services described in this Agreement to provide a sound basis for deciding 
whether to approve financing and construction of the CONRAC. 
 

G. Austin CONRAC, on behalf of the RACs, desires to engage Developer to provide Phase I 
Development Services for the Project as detailed in this document.  Such services shall be 
compensated from funds provided for under the 2011 Reimbursement Agreement with 
the City in agreed-upon amounts as set forth in the approved budgets and pay request 
forms attached to this Agreement.    
 

H. Developer will provide Phase I Development Services, including contracting for design-
build services to include schematic and design development drawings and Design-
Builder-provided cost estimates and a lump sum cost proposal, third-party cost estimates, 
project management services, coordination with the City for financing for the Project, and 
providing due diligence efforts for Austin CONRAC as further set forth in this 
Agreement.  The specific development services required will be identified as part of the 
Phase I Development Services.   
 

I. Pre-development feasibility study work having been accomplished, development of the 
Project shall, subject to the qualifications in this Agreement, proceed through a Phase I 
Development Services stage and, contingent upon a decision to proceed, a Phase II 
Project Delivery stage, as further set forth in Sections 3 and 4, below, respectively.  
Phase I will (1) produce the information necessary to a decision whether to proceed to 
construction, (2) provide an opportunity and process for the Parties to assess the viability 
of the Project and (3) result in a decision whether to proceed to financing, completing the 
design and constructing the Project or, in the alternative, to terminating the Project after 
Phase 1 (the “GO or NO GO Decision”, i.e., either a “GO Decision” or a “NO GO 
Decision”, respectively) and, in the event of a GO Decision, the closing of a financing 
transaction.  If Phase I results in a decision  to proceed, Phase II will consist of the 
contracts for and actual construction of the Project, under a Phase II Design-Build 
Contract conditioned upon provision by the City of sufficient financing to complete 
design and construction of the Project. 
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J. Austin CONRAC is created as a Texas Limited Liability Company, but is expected to 

have no source of revenue other than funds received from the City and/or its Bond 
Trustee for the purposes set out in this Agreement and related agreements with Developer 
and the City.  Accordingly, any obligation of Austin CONRAC to make payments is 
expressly made subject to Austin CONRAC receiving such funds under its agreements 
with the City and /or its Bond Trustee.  In no case shall any liability or obligation of 
Austin CONRAC flow through or be chargeable to the Participating RACs. Nothing in 
this Agreement shall be construed as creating any obligation running from any one or 
more of the RACs to either of the Parties or to any other person or entity.  

 
K. In anticipation of the completion and execution of the 2011 Reimbursement Agreement 

and this Agreement, the City issued a Limited Notice to Proceed letter to Austin 
CONRAC on July 27, 2011, and Austin CONRAC, in turn, issued a Limited Notice to 
Proceed letter to Developer on August 11, 2011. 
 
In recognition of the recitals, which are material to this Agreement, the Parties hereby 
agree as follows: 
 

DEFINITIONS AND EXHIBITS 
 
1. Definitions and List of Exhibits

  
. 

1.1. Additional Defined Terms.  Capitalized words used in this Agreement that 
are not defined in this Section 1 shall have the same meaning as the capitalized 
words under the adapted and modified DBIA Document No. 520 (2nd ed. 2010), 
Standard Form of Preliminary Agreement Between Developer and Design-
Builder, referred to herein as the Phase I Design-Build Contract (Exhibit 2),1

 

 and 
the incorporated adapted and modified DBIA Document No. 535 (2nd ed. 2010), 
Standard Form of General Conditions of Contract Between Developer and Design-
Builder, (Exhibit 2.7).  Words of technical usage, even if and where not 
capitalized, including but not limited to “hazardous materials,” “design-builder,” 
“stipulated sum,” “owner” or “change orders” shall likewise have a common 
meaning in this Agreement as in (Exhibit 2) and (Exhibit 2.7), unless the 
particular context provides otherwise.   

1.2.  “Agreement” means this Project Delivery Agreement and any 
amendments thereto approved and executed by the Parties hereto. 
 

                                                           
1  All parenthetical exhibit references are to exhibits attached to, and incorporated by reference into this Agreement. 
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1.3. “CFCs” means, according to context, Customer Facility Charges imposed 
by the Airport on car rental transactions at the Airport and required to be collected 
by the RACs from car rental customers to pay costs of financing, developing, and 
operating the CONRAC, as well as the collected proceeds of those charges. 
 
1.4. “Design-Builder” means Austin Commercial, L.P., a construction 
contracting company with experience in both design-build contracting and 
consolidated rental car facility construction.  In the event Austin Commercial, L.P. 
is replaced with an alternate design-build contractor, “Design-Builder” shall then 
refer to that alternate design-build contractor. 

 
1.5. “Development Services” means all work and effort described in this 
Agreement to be performed by or though the Developer to produce information 
necessary for the RACs, Austin CONRAC, the City, and the Developer to assess 
the viability of the Project and come to a decision whether to proceed to Phase II 
Project Delivery or to terminate the Project (“GO or NO GO Decision”) and, in 
the event of a GO Decision, the closing of a financing transaction.  

 
1.6. “Effective Date” means the date the terms of this Agreement go into effect, 
which shall be that date on which the 2011 Reimbursement Agreement becomes 
effective. 
 
1.7. “Final Completion” means the full completion of the CONRAC in 
accordance with the applicable contract documents and all applicable standards, 
codes, laws, and ordinances, including the completion of all punch list items, such 
that all portions of the CONRAC are ready for occupancy and use as intended.  
 
1.8. “Financing Plan” means the entire process of financing the Project by the 
City using both collected and future CFC funding and other funding made 
available and approved by agreement among the RACs and the City for the 
purpose of funding the Project costs as shown in the Phase II Final Project Budget 
developed based on the  Pricing Documents.  The Plan includes all documentation 
reasonably necessary to sell such Bonds as may be created in the financing plan, in 
ready-to-sign format, to allow funding for Phase II of the Project. 
 
1.9. “Lump Sum” means the stipulated amount of money identified in a 
contract or subcontract for which a party agrees to complete services related to the 
Project, and which amounts are not subject to modification without the consent of 
all parties to the contract. 
 



Project Delivery Agreement (1-27-2012) Page 5 of 39 

1.10. “Lump Sum Cost Proposal” means a firm dollar price offer by the 
Design-Builder to complete the design and provide all labor, and materials to 
complete construction of the Project under the Phase II Design-Build Contract, 
and is used to refer, according to context, to an initial offer based on the Design-
Builder’s own cost estimates, a proposed final offer following reconciliation with 
the third-party cost estimator(s) and a final offer as approved by the Parties in the 
event of a GO Decision.   

 
1.11. “Notice to Proceed” means, as applicable, first the written notice jointly 
from Austin CONRAC and the City to Developer directing Developer to proceed 
with the Phase I work and, upon receiving a “Go” from the RACS and the City, a 
subsequent joint written notice from Austin CONRAC and the City, to Developer 
directing Developer to proceed with the Phase II work. 

 
1.12.  “Parties” means, with respect to this Agreement, Developer and Austin 
CONRAC, with the City and the Participating RACs as intended third-party 
beneficiaries.  With reference to any other contract or agreement, “parties” means 
the entities signatory to that contract or agreement. 

  
1.13.  “Phase I” means the period and effort for Development Services running 
until the earlier of the date of (1) issuance of the Phase II Notice to Proceed, (2) 
issuance of notice of termination or (3) the expiration of all time for a GO or NO 
GO Decision under Sections 3.4 and 3.4.1.  
 
1.14. “Phase I Design-Build Contract” means the agreement between 
Developer and the Design-Builder for Phase I of the Project, which shall be 
substantially in the form of the attached adaptation of DBIA Document No. 520 
(2nd ed. 2010), Standard Form of Preliminary Agreement Between Developer and 
Design-Builder, (Exhibit 2). 
 
1.15. “Comprehensive Development Budget” means Exhibit 1, the schedule of 
amounts allocated to the various components of each phase of the Project, the 
Feasibility Phase having been accomplished, the actual Phase I Development 
Services amounts having been approved for reimbursement under the 2011 
Reimbursement Agreement, and the identified Phase II Project Delivery amounts 
being target amounts to guide development of the Phase I Deliverables.  

 
1.16. “Phase II” means the period of time and effort undertaken after the 
decision to proceed to Phase II is made and a financing transaction has closed, 
begins with the issuance of the Phase II Notice to Proceed, includes the 
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commencement and duration of construction of the Project, and will run until the 
date of Austin CONRAC’s acceptance of Final Completion as set forth in Section 
5.2.1 to the Phase II Design-Build Contract (Exhibit 7). 
 
1.17. “Phase II Design-Build Contract” means the agreement between 
Developer and the Design-Builder for Phase II of the Project, which shall be 
substantially in the form of the adaptation of DBIA Document No. 525 (2010 
Edition), Standard Form of Agreement Between Developer and Design-Builder - 
Lump Sum (Exhibit 7). 
 
1.18. “Phase II Final Project Budget” means the schedule of amounts allocated 
to the various components of each phase of the Project, the Feasibility Phase 
having been accomplished, the Phase I Development Services amounts that have 
been approved for reimbursement under the 2011 Reimbursement Agreement, and 
the Phase II Project Delivery amounts being determined at the conclusion of Phase 
I based on the Phase I Deliverables and made final for purposes of proceeding to 
Phase II. 

 
1.19. “Pricing Documents” means the Design Development Documents to be 
created by the Design-Builder under Section 2.3 of the Phase I Design-Build 
Contract (Exhibit 2), and which shall be that level of design plans and 
specifications sufficient for the Design-Builder to provide a Lump Sum Cost 
Proposal for the completion of all design and construction necessary to complete 
the Project under the terms and conditions of the Phase II Design-Build Contract 
(Exhibit 7). 

 
1.20. “Project” means all work and efforts undertaken or to be undertaken in the 
feasibility phase, Phase I Development Services and Phase II Project Delivery for 
the design, financing and construction of the CONRAC as generally described in 
Recital D, above, from the beginning of the feasibility phase through Austin 
CONRAC’s acceptance of Final Completion as set forth in Section 5.2.3 of the 
Phase II Design-Build Contract (Exhibit 7). 
 
1.21. “Project Delivery” means all work and efforts to be undertaken following 
a decision to proceed and pursuant to a Phase II Notice to Proceed to close on 
financing, complete design and accomplish construction of the Project to Final 
Completion. 
 
1.22. “Property” means the Property as described in Recital C, above, and is 
more fully described in the attached drawings and /or surveys.  
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1.23. “Substantial Completion” means the point at which a Certificate of 
Occupancy has been issued for the Project by the City, there are no items of 
uncompleted, nonconforming, deficient or defective work or services that preclude 
occupancy of the facility by the RACs for the intended purposes, and the Project is 
made available to the RACs for occupancy to carry out tenant improvements and 
subsequent operations. 

 
1.24. Exhibits attached to this Agreement—portions and attachments to which 
may be prepared during Phase I and attached for Phase II after execution–include 
the following: 

  
 
   

Phase I - Development Services 

 Exhibit 1 Comprehensive Development Budget  
 Exhibit 2 Phase I Design-Build Contract. 

Exhibit  2.1 Qualifications and Assumptions 
Exhibit  2.2 Program Requirements and Concept Drawings 
Exhibit  2.3 Concept Cost Estimate 
Exhibit  2.4 Design Deliverables Lists 
Exhibit  2.5 Development Services Schedule 
Exhibit  2.6 Schedule of Values and Payment Schedule  
Exhibit  2.6.1 Insurance Requirements (Exhibit B-7 to Phase I Design-

Build Contract) 
Exhibit  2.7 Standard Form of General Conditions of Contract Between 

Developer and Design-Builder, adapted from DBIA 
Document No. 535 (2nd ed. 2010)  

Exhibit 2.8 Standard Form of Agreement Between Design-Builder and 
Designer, adapted from DBIA Document No. 540 

Exhibit 2.8a Design Services 
Exhibit 2.8b Not Used 
Exhibit 2.8c Not Used 
Exhibit 2.8d Not Used 
Exhibit 2.8e Designers’ Compensation and Payment 
Exhibit 2.8f Insurance Requirements 
Exhibit 2.8g City of Austin Contract Language (2011 

Reimbursement Agreement Provisions) 
 Exhibit 3 Phase I Developer Schedule of Values and Payment Schedule  

Exhibit 3.1 Consultants and Key Personnel 
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Upon completion of Phase I and a decision to proceed to Phase II, documents 
generated during Phase I will be added as Exhibits 4, 5 and 6, and a copy of the 
finally negotiated and executed Phase II Design Build Contract shall replace the 
originally attached Exhibit 7 to govern Phase II Project Delivery, as follows: 

Phase II - Project Delivery 

  
   Exhibit 4 Pricing Documents and Design-Build Lump Sum Cost 

Proposal (to be generated during Phase I and attached to this 
Agreement for Phase II) 

  Exhibit 5 Phase II Final Project Budget (to be generated during Phase I 
and attached to this Agreement for Phase II) 

  Exhibit 6 Phase II Project Delivery Schedule (to be generated during 
Phase I and attached to this Agreement for Phase II) 

 Exhibit 7 Form of Phase II Design-Build Agreement,  (to be adapted 
from DBIA Document No. 525 (2nd ed. 2010), Standard 
Form of Agreement Between Developer and Design-Builder 
– Lump Sum) (This form agreement to be replaced for Phase 
II by a copy of the final accepted agreement between 
Developer and Design-Builder) 

  
PREDEVELOPMENT PHASE 

 
2. Feasibility Study

 

.  Predevelopment services, consisting primarily of preparation 
of a feasibility study, were completed prior to execution of this Agreement.  

PHASE I 
 
3. Phase I – Development Services. 
 

3.1.  Scope of Work.  Attached to this Agreement are the Phase I Comprehensive 
Development Budget (Exhibit 1) and the Phase I Design-Build Contract (Exhibit 
2) for development of the Project as described in the Program Requirements and 
Concept Drawings (Exhibit 2.2) according to the Development Services Schedule 
(Exhibit 2.5), all of which have been prepared under or subsequent to the 2010 
Reimbursement Agreement.  During Phase I of the Project, Developer and its 
consultants, including the Design-Builder and the Design-Builder’s consultants, 
use these documents as the basis for developing the Phase I Deliverables to 
become part of the Phase II Design-Build Contract.  Such efforts will require 
Developer and its consultants, including the Design-Builder and its consultants, to 
complete or contract to complete the design and development of the Project to a 



Project Delivery Agreement (1-27-2012) Page 9 of 39 

level of design drawings and specifications, referred to in this Agreement as 
Pricing Documents, sufficient for the Design Builder to submit a Lump Sum Cost 
Proposal and for Developer to present a proposed Phase II Design-Build Contract 
to Austin CONRAC and the City, and to identify all other development costs for 
the Project and to present a proposed Phase II Final Project Budget, coordinated 
with the Financing Plan, to Austin CONRAC for a concurrent decision by Austin 
CONRAC and to the City for their respective decisions as part of the “GO or NO 
GO Decision.”  Austin CONRAC, after consulting with and obtaining the 
approval of the RACs, shall decide whether to approve Developer’s execution of 
the Phase II Design-Build Contract, subject to the City’s decision whether to enter 
into the various agreements required for lease of the site and to provide the 
financing required for the Project to proceed under the Phase II Design-Build 
Contract..  The scope of work for Phase I shall include provision by Developer and 
its Design Builder of the following deliverables (certain of which, as noted, to 
become, upon acceptance by all Parties, exhibits to this Agreement concurrent 
with the issuance of a Phase II Notice to Proceed in the event of a “GO” decision):  
the Pricing Documents and Lump Sum Cost Proposal (to become Exhibit 4), a 
Phase II Final Project Budget (to become Exhibit 5), the Phase II Project Delivery 
Schedule (to become Exhibit 6), and the execution form of the Phase II Design-
Build Contract (Exhibit 7), the draft Financing Documents, and copies of all other 
agreements between Developer and its other consultants for the design and 
construction of the Project (collectively, “Phase I Deliverables”).  The time for 
delivery of the Phase I Deliverables is established in the Development Services 
Schedule (Exhibit 2.5).  Any delay of Austin CONRAC or failure of Austin 
CONRAC to meet a deadline set by the Development Services Schedule shall 
extend the time for Developer’s performance by an equal number of days for the 
performance of Phase I work and the deadline to issue the Phase II Notice to 
Proceed.   
 

3.1.1.  Design-Build Lump Sum Cost Proposal.  Developer shall contract 
with the approved Design-Builder and any other necessary consultants to 
develop a Design-Build Lump Sum Cost Proposal which will identify the 
cost of the structural features and design elements of the Project, the 
inclusion of which will not exceed the Phase II Final Project Budget.  
Austin CONRAC covenants and represents that it will accurately advise 
Developer of all elements relating to RAC business and operations that the 
RACs need to have included in the Project as part of the Phase I process.  If 
Austin CONRAC issues a Phase II Notice to Proceed under Section 3.4, 
below, the accepted Design-Build Lump Sum Cost Proposal, as amended 
under that section, if applicable, shall be attached to this Agreement as part 
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of Exhibit 4, incorporated into the Phase II Design-Build Contract (Exhibit 
7) in the form finally approved by the Parties, as well as by the Design-
Builder and the City, and thereby incorporated into the Phase II Notice to 
Proceed.   
 
3.1.2.  Phase II Final Project Budget.  Developer shall develop and 
provide a proposed Final Project Budget.  The proposed Final Project 
Budget will set forth all Lump Sum cost components and allowance 
components, including but not limited to the Phase II Lump Sum 
Development Base Fee and Phase II Lump Sum Development Fee At-Risk 
amounts, the Lump Sum for the design-build construction of the Project, 
and all other fees and costs of Austin CONRAC and its consultants required 
for completion of the Project and inclusive of those cost items required by 
the City and agreed to by the Parties.  Certain items will be on an allowance 
basis, to be billed at actual cost.  The allowance components are identified 
as such in the Comprehensive Development Budget (Exhibit 1).  Other 
costs will be Lump Sum costs or a percentage of the proposed Final Project 
Budget as specified therein.  If Austin CONRAC issues a Phase II Notice to 
Proceed under Section 3.4, below, the accepted PhaseII Final Project 
Budget, as amended under that section, if applicable, shall be attached to 
this Agreement as the Phase II Final Project Budget (Exhibit 5) and 
thereby incorporated into the Phase II Notice to Proceed. 
 

3.1.2.1.  Budget Line Item.  The line items on the Phase II Final 
Project Budget will include both items that are under the control and 
the responsibility of Developer, its consultants and the Design-
Builder, and items under the direct control and responsibility of 
Austin CONRAC.  After a Phase II Notice to Proceed is executed by 
Austin CONRAC and approved by Developer, expenditures of both 
Developer and Austin CONRAC on the line items included in the 
Phase II Final Project Budget shall be chargeable to the Project up to 
only the respective amounts allocated to those line items under that 
budget, unless a modification or equitable adjustment is otherwise 
allowed by this Agreement.   

 
3.1.3.  Pricing Documents.  Developer shall develop and provide the 
Pricing Documents for the Project to reflect the features identified in the 
Program Requirements as they may be amended for a “GO” decision, and 
the Phase II Final Project Budget.  The design will comply with all required 
and applicable local, state, and national codes and regulations.  The 
drawings and specifications will be to a level of design sufficient for the 
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Design-Builder to give a Lump Sum Cost Proposal for completion of the 
design and provision of all labor, materials and other items necessary to 
complete construction of the Project.  If Austin CONRAC issues the Phase 
II Notice to Proceed under Section 3.4, below, the Pricing Documents, as 
amended under that section, if applicable, shall be attached to this 
Agreement as part of Exhibit 4, and thereby incorporated into the Phase II 
Notice to Proceed.  

 
3.1.3.1.  Approval of Drawings.  Austin CONRAC’s approval of 
the drawings and specifications in the Pricing Documents shall be 
limited to acknowledging that from Austin CONRAC’s review of 
those documents, Austin CONRAC is not aware of any element or 
detail causing the building design not to meet Austin CONRAC’s 
Project needs.  Austin CONRAC’s approval of drawings and 
specifications shall not constitute a waiver of Austin CONRAC’s 
expectation that the design complies with any applicable codes, 
statutes, or regulations applicable to the Project.  Such compliance 
shall be the responsibility of Developer and the Design-Builder. 
 

3.1.4.  Phase II Project Delivery Schedule.  Developer shall develop and 
provide a proposed Project Delivery Schedule for financing, design 
completion and construction of the Project.  If Austin CONRAC issues the 
Phase II Notice to Proceed under Section 3.4, below, the proposed Project 
Delivery Schedule, as amended under that section to be consistent with the 
Phase II Design-Build Contract schedule, as applicable, shall be attached to 
this Agreement as the Phase II Project Delivery Schedule (Exhibit 6) and 
thereby incorporated into the Phase II Notice To Proceed.  The Phase II 
Project Delivery Schedule shall include the dates for Substantial 
Completion and Final Completion. 

 
3.1.5.  Design-Build Contract.  Developer shall develop and provide a 
Phase II Design-Build Contract for the Project setting forth the obligations 
of the Design-Builder to undertake the work, the rights and obligations of 
the Developer, as well as certain rights of Austin CONRAC relating to the 
design and construction process.  At a minimum, the Phase II Design-Build 
Contract shall identify the Lump Sum for the Project payable to the Design-
Builder, identify Project criteria, set forth the Phase II Project Delivery 
Schedule, set forth the requirements necessary to complete the Project 
including design, permitting and governmental approval, identify that both 
Austin CONRAC and the City shall be required signatories to the 
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Acknowledgement of Substantial Completion, and identify all available 
remedies to Austin CONRAC should it become necessary to remove the 
Design-Builder from the Project.  The Phase II Design-Build Contract shall 
be based on the form attached as Exhibit 7 to this Agreement and approved 
by Austin CONRAC and the City. 
 
3.1.6.  Financing Analyses and Plan.  Developer shall cause its exhibits to 
prepare draft underwriting analyses for the proposed financing of the 
Project at key milestones.  It is a condition of Developer’s obligations 
under this Agreement that the City’s consultants will engage in reviewing 
such analyses and provide comment and feedback. The goal of the 
financing analyses is to provide real-time updates of likely proceeds from 
bond underwriting so that the total project costs can be successfully 
underwritten at the time of any Phase II Notice to Proceed.  
 

3.1.6.1.  Financing Commitments.  During Phase I Developer will 
continue to solicit and investigate financing sources while working 
closely with the City and Austin CONRAC to secure written 
commitments sufficient to identify full funding of the Phase II Final 
Project Budget.  Prior to Approval of moving forward with a “Go” 
Decision for Phase II, Developer shall work with the City, as the 
issuer of bonds, to deliver a full Financing Plan in ready-to-execute 
documents that will provide for full project funding.  The City, 
Austin CONRAC, Developer and all of their respective financing 
consultants shall work cooperatively to secure such financing, and 
the cooperation of the City is a condition of Developer’s obligations 
under this Agreement. 

 
3.1.6.2.  Underwriting.  Austin CONRAC thru the Developer shall 
cause the Developer’s Underwriting Team as identified in Exhibit 
3.1 to this Agreement (the “Underwriters”) to work closely with the 
City to underwrite the Project and to secure commitments sufficient 
to provide full funding of the Phase II Final Project Budget.  It is 
intended that the City issue Special Facility Revenue Bonds for 
which the pledged source of repayment is the proceeds of customer 
facility charges (“CFCs”) imposed on rental car transactions at the 
Airport.  The City of Austin must cooperate in facilitating the 
financing, and Developer’s obligation to proceed with Phase II by 
issuing a notice to proceed under the Phase II Design-Build Contract 
shall be conditioned upon the City having actually funded the 
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Project by closing a sale of bonds that generates the funds required 
under the Phase II Final Project Budget.  
 

3.1.7.  Legal Documentation. Completed execution-ready documents will 
be necessary for completion of the financial underwriting of the Project, the 
issuance of the Phase II Notice to Proceed and the sale of bonds.  Several 
documents necessary for the Phase II Notice to Proceed are not in the direct 
control of Austin CONRAC and its consultants. It is acknowledged that in 
some areas, completion of the Phase I Deliverables outlined herein are 
contingent upon the completion of other documentation within schedule by 
others not party to this Agreement (the amended concession agreement, 
master leases, sub-leases, etc).  The RACs, Austin CONRAC, the 
consultants, the City, and the City’s consultants must work cooperatively to 
identify and complete the necessary agreements needed to define all aspects 
of the Project, and it is a condition of Developer’s obligations under this 
Agreement that the City and its consultants do so. At a minimum these shall 
include those documents identified in Exhibit B to Letter of Intent among 
the City and the Parties hereto with respect to the Project. 
 

3.2.  Austin CONRAC Cost Estimate and Final Design-Build Lump Sum Cost 
Proposal.  Austin CONRAC agrees that it shall retain ABACUS as the Third-
Party Cost Estimator to provide independent third-party construction cost 
estimating and to evaluate the reasonableness of the Design-Builder’s Lump Sum 
Cost Proposal. The Parties are aware that the City intends to retain PGAL as an 
additional third-party expert for cost estimating and reconciliation.  To the extent 
requested by the City, the Parties will cooperate to incorporate review and input by 
PGAL into all third-party cost review and reconciliation under this Agreement.  
Following ABACUS’ review of Design-Builder’s Lump Sum Cost Proposal and 
prior to the end of Phase I work, Austin CONRAC and Developer shall, and shall 
cause, respectively, ABACUS and the Design-Builder to, engage in process to 
reconcile differences between the ABACUS cost estimate and the Design-
Builder’s Lump Sum Cost Proposal. Following which Developer shall obtain from 
the Design-Builder its proposed final Design-Build Lump Sum Cost Proposal.   

  
3.2.1.  Alternate Design-Builder. If Austin CONRAC, ABACUS, 
Developer and the Design-Builder are unable to resolve budget differences 
after the Design-Builder delivers its final and best price Lump Sum Cost 
Proposal to Developer after consultation with ABACUS and Austin 
CONRAC, then to the extent that the Design-Builder’s final Lump Sum 
Cost Proposal exceeds ABACUS’s post-reconciliation estimate by more 
than 1.5%, Austin CONRAC may, in its sole discretion, exercising its 
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reasonable commercial judgment after affording the Developer a reasonable 
opportunity to present other adjustments or a rationale for proceeding 
notwithstanding the difference between the Lump Sum Cost Proposal and 
the ABACUS estimate, direct Developer to terminate the Design-Builder’s 
contract and seek another design-builder for the Project.  In such event, 
Developer will secure the Design-Build documents from the Design-
Builder as allowed under the Design-Build Contract and shall seek an 
alternate design-builder with experience building CONRAC facilities and 
satisfactory to Developer and negotiate a Phase II Design-Build Contract 
with such alternate design-builder on terms acceptable to Developer and 
Austin CONRAC.  Alternatively, Developer may elect not to proceed with 
another design-builder, in which case Developer shall coordinate and assist 
Austin CONRAC to have the Design-Builder deliver the Design-Build 
documents to Austin CONRAC under the limitations as set forth in Section 
7, below. 

 
3.3. Phase I Costs, Fees and Payment.  Costs and fees for Phase I work shall 
be paid in accordance with this section. Absent a written Austin CONRAC-
directed change in the scope of the Phase I work, final billing for the Phase I work 
shall not exceed the amounts identified in the Phase I Developer Schedule of 
Values and Payment Schedule (Exhibit 3).  Phase I costs consist of various line 
item costs, including a Phase I Lump Sum Development Base Fee and a Phase I 
Lump Sum Development Fee At–Risk, both of which will be fully earned during 
the course of proper and timely completion of the Phase I effort and which will be 
payable in accordance with Section 3.3.1 and Section 3.3.2, below. Nothing in 
Sections 3.3 through 3.3.3 of this Agreement, however, shall be construed as 
negating or impairing Austin CONRAC’s rights and remedies in the event 
Developer materially breaches this Agreement or commits a material 
misrepresentation relating to it. 
 
 3.3.1. Timing of Phase I Cost and Fee Payments.  Regardless of whether 

Austin CONRAC decides to proceed to Phase II, the costs and fees for, 
Phase I work, including the Phase I Lump Sum Development Base Fee, 
shall be payable in the amounts as set forth for Phase I in the attached 
Comprehensive Development Budget.  Upon execution of this Agreement, 
Developer shall be entitled to an initial Base Fee payment for all Phase I 
work accomplished between completion of the pre-development feasibility 
study and execution of this Agreement.  The balance of the Phase I Lump 
Sum Development Base Fee shall be paid to Developer on a monthly basis, 
allocated over the duration of Phase I under the Phase I Development 
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Services Schedule.  The format for Developer pay requests will comply 
with 2011 Reimbursement Agreement Terms, which the Parties believe to 
be satisfied by the Phase I Developer Schedule of Values and Payment 
Schedule (Exhibit 3). The payment for the completed percentage of Phase I 
scope of work as shown on Exhibit 3 shall be due and owing and paid to 
Developer within thirty (30) business days of submittal of monthly billing 
to Austin CONRAC, subject to, and within seven days after, Austin 
CONRAC’s actual receipt of payment from the City and/or the Bond 
Trustee.  Austin CONRAC’s obligation to pay shall be dependent upon 
payment coordination by the City, and Developer may modify the Phase I 
Developer Schedule of Values and Payment Schedule (Exhibit 3) as may 
be necessary for acceptance by the City under the 2011 Reimbursement 
Agreement. 

 
 3.3.2. Phase I Final Payment. Design-Builder shall submit its final 

application for Phase I payment to Developer, and Developer, after review 
and approval, shall submit to Austin CONRAC a final Phase I invoice that 
includes the Design-Builder’s final application for Phase I payment, with a 
copy to the City.  Austin CONRAC shall, in turn, prepare and submit to the 
City a final Phase I invoice that includes Developer’s final Phase I invoice, 
and, provided that the Design-Builder has satisfied all of the requirements 
for final payment set forth in Phase I Design-Build Contract, shall promptly 
pay Developer upon receipt of payment from the City or its trustee in 
accordance with the 2011 Reimbursement Agreement and applicable 
requirements of the Texas Prompt Payment statute, if any. 

 
 3.3.3. Timing of Payment of Phase I Lump Sum Development Fee At-

Risk.  If Austin CONRAC and the City elect to proceed to Phase II, the 
Phase I Lump Sum Development Fee At-Risk as noted on the 
Comprehensive Development Budget (Exhibit 1) shall be paid in full as a 
lump sum amount from bond proceeds immediately upon completion of the 
bond sale funding of the Project. 

  
3.4.  Approval of Phase I Deliverables and Initial Decision Whether to 
Proceed to Phase II.  Upon delivery of the Phase I Deliverables identified in 
Section 3.1, above, including the reconciliation of the Lump Sum Cost Proposal 
with ABACUS, and PGAL, as applicable, then Austin CONRAC and the City 
have the right to review all such documentation and shall, within twenty (20) days 
of that delivery consult together concerning whether to proceed to Phase II of the 
Project conditioned upon final Project approval and financing approval by both 
Austin CONRAC and the City (“GO Decision”) or not to proceed to Phase II 
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(“NO GO Decision”).  As a result of that consultation, Austin CONRAC may 
further negotiate the terms of the Pricing Documents, the Phase II Project scope, 
the Phase II Final Project Budget, and the Phase II Project Delivery Schedule, and 
other Phase I Deliverables and provide any revised Phase I Deliverables to the 
City.  Based upon review, consultation, and consideration of any revised Phase I 
Deliverables, and within the time frame set forth in Phase II Project Delivery 
Schedule developed during Phase I, Austin CONRAC and the City shall then each, 
in its respective sole and exclusive discretion, make and issue in writing an initial 
GO Decision—final and effective only if all Parties concur—or an initial NO GO 
Decision, effective, subject to any further negotiation and reconsideration under 
Section 3.4.1, below, if issued by any Party.  
 

3.4.1  Final Decision Whether to Proceed to Phase II.  If Austin 
CONRAC or the City renders a “NO GO decision,” it shall provide the 
other Parties with written reasons for such election.  The provision of 
written reasons for any NO GO Decision shall be solely for the purpose of 
facilitating further discussions between the Parties, and shall not be 
construed as a limitation upon right of either Austin CONRAC or the City 
to elect not to proceed to Phase II for any reason in its sole and exclusive 
discretion.  The Parties shall confer to attempt to resolve any differences.  If 
the Parties are unable to resolve their concerns within ten (10) calendar 
days from the date of Austin CONRAC’s election not to proceed, either 
Developer or Austin CONRAC may terminate this Agreement with written 
notice to the other.  If the Parties agree on a revised set of Phase I 
Deliverables, upon which basis each NO GO Decision is rescinded in favor 
of a GO Decision, then the revised Phase I Deliverables shall be 
incorporated into this Agreement and the resulting Phase II Design-Build 
Contract and shall be incorporated by reference into a written Phase II 
Notice to Proceed.  
 

3.5. City and Austin CONRAC Third Party Beneficiary.  The City and 
Austin CONRAC shall be third-party beneficiaries of any contracts between 
Developer and other entities who perform work on the Phase I of the Project, 
including the Phase I Design-Build Contract, and any contracts between the 
Design-Builder and other entities who perform work on the Project.  
Notwithstanding the above, these rights shall not be interpreted nor relied upon to 
permit any direct or indirect claims against Austin CONRAC by any of 
Developer’s other contractors or consultants.  Such parties shall seek their relief 
solely as provided in the Design-Build Contract or other applicable agreement. 
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PHASE II 
 

4. Phase II – Project Delivery
 

. 

4.1. Scope of Work.  The scope of work for Phase II shall be defined by the 
Phase II Notice to Proceed and shall include the subsequent completion of design 
services, securing all necessary land-use, occupancy permits, construction permits 
and other necessary governmental and regulatory approvals, and the construction 
and Final Completion of the Project.   
 
4.2. Conditions Precedent to Phase II.  The Parties shall not proceed to Phase 
II unless all of the following conditions precedent are satisfied.   
 

4.2.1. Approved Deliverables.  Austin CONRAC and the City have 
approved the Phase I Deliverables as described in Section 3.4, above. 
 
4.2.2. Documents and Site Access.  Austin CONRAC, Developer, the 
City and the Participating RACS have successfully coordinated on Project 
finance, Project design, and drafting and negotiation over all forms of land 
leases or amendments to concession agreements as necessary and providing 
all exclusive site access required for Project construction under the Phase II 
Design Build Contract. 

 
4.2.3. Phase II Design-Build Contract. Developer and the Design-Builder 
are able and agree to enter into a Phase II Design-Build Contract in a form 
conforming substantially with Exhibit 7 to this Agreement and upon terms 
acceptable to Austin CONRAC and the City. 

 
4.2.4. Financing and Funding.  Austin CONRAC has entered into 
funding agreement(s) with the City and/or its Trustee providing sufficient 
funding and financing for the Project sufficient to pay all expenses as set 
forth in the Phase II Final Project Budget, including reasonable contingency 
accounts. 

 
4.2.5. Disposition of Contingency Funds.  Unless otherwise agreed by 
Austin CONRAC, the City and Developer, any funds in Phase II Final 
Project Budget line items expressly identified for contingencies that do not 
get used for those specific contingency funding purposes shall be applied to 
pay debt service on Bonds sold under the Financing Plan.  
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4.3. Written Phase II Notice To Proceed.  Upon the satisfaction of all 
conditions precedent in Section 4.2, above, Austin CONRAC shall give Developer 
its written Phase II Notice to Proceed which, contingent upon actual funding, will 
satisfy all conditions precedent to Phase II under this Agreement and shall be 
deemed to incorporate by reference Exhibits 4, 5, 6 and 7 as attached to this 
Agreement for Phase II.  
 
4.4. Developer’s Phase II Design-Build Contract.  Upon receipt of the Phase 
II Notice to Proceed after satisfaction of the conditions precedent thereto, 
Developer shall enter into the Phase II Design-Build Contract with the Design-
Builder, contingent upon both actual funding though sale of bonds and site access.  
Developer shall deliver to Austin CONRAC within ten (10) days of the written 
Phase II Notice to Proceed, an executed form of the Phase II Design-Build 
Contract, the insurance certificates required for the Project, including builder’s all-
risk insurance and all insurance required under Exhibit E to the 2011 
Reimbursement Agreement (as Exhibit E may be modified for Phase II), and the 
payment and performance bonds delivered by the Design-Builder.  In the event 
any commercially reasonable adjustments to insurance coverage, limits, and/or 
exclusions are deemed necessary and prudent by the City in accordance with 
Exhibit E, Developer shall promptly notify the Austin CONRAC in writing of the 
increase in the amount of the insurance cost, if any, together with supporting 
documents, and, unless the City rescinds its direction for the adjustment in 
insurance coverage, Austin CONRAC shall seek from the City and provide to 
Developer reimbursement for the increased amount of the insurance cost. 
Developer shall be the point of contact between the Design-Builder and Austin 
CONRAC during the Project duration. 
 
4.5. Other Terms.  The following terms and covenants apply to the Phase II 
work.  
 

4.5.1. Payment and Performance Bonds.  Austin CONRAC, the City and 
the Project’s financing underwriter (if required by the underwriter) will be 
named as co-obligees under the 100% payment and performance bonds to 
be provided by the Design-Builder under the Phase II Design-Build 
Contract. 

 
4.5.2. City and Austin CONRAC Third Party Beneficiary.  The City 
and Austin CONRAC shall be third-party beneficiaries of any contracts 
between Developer and other entities who perform work on Phase II of the 
Project, including the Phase II Design-Build Contract, and any contracts 
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between the Design-Builder and other entities who perform work on the 
Project.  Notwithstanding the above, these rights shall not be interpreted 
nor relied upon to permit any direct or indirect claims against Austin 
CONRAC by any of Developer’s other contractors or consultants.  Such 
parties shall seek their relief solely as provided in the Design-Build 
Contract or other applicable agreement. 

 
4.5.3. Standard of Work/Contractors.  All work performed by Developer 
and the Design-Builder shall be performed in accordance with the 
professional and industry standards applicable to the Project consistent with 
other projects in Austin, Texas, of similar complexity, quality and scope, 
and in accordance with the City’s Austin Living Wage standard.  To the 
extent consistent with any City policy made legally applicable to this 
Project, Developer may use or replace, or consent to the use or replacement, 
of the Design-Builder, sub-contractor(s) or personnel, and may re-allocate 
responsibilities as Developer deems necessary or appropriate in order to 
carry out its responsibilities hereunder with any qualified design-builder, 
contractors or personnel as Developer deems appropriate in its reasonable 
judgment.  If Developer starts with one design-builder and elects to appoint 
a different design-builder to take over the Project in place of the original 
design-builder, Austin CONRAC shall consent to the named design-builder 
after reasonable due diligence; however, Austin CONRAC’s consent to 
such named design-builder shall not be unreasonably withheld or delayed.  
This requirement shall not apply to any surety performing under the 
payment and performance bonds which surety shall remain free to select its 
own contractors without Austin CONRAC’s consent, but which surety shall 
select its own contractors in compliance with its obligations under its bonds 
and the governing law of surety. 
 
4.5.4. Site Control.  Austin CONRAC shall undertake to obtain from the 
City timely access to the Project site for the construction of the project in 
accordance with the Phase II Project Delivery Schedule (to be attached as 
Exhibit 6).  Exclusive Project site access is a pre-requisite condition under 
Section 4.2, above, for a fully executed Phase II Design-Build Contract, 
and a continuing condition of performance.  Austin CONRAC reserves for 
itself, its representatives, and any other assigns, the right to enter upon the 
Property so long as such entry is coordinated with and through Developer, 
at any time and for any purpose, so long as Austin CONRAC shall notify 
Developer and does not interfere with the Design-Builder’s use of the 
Property or construction of the Project.  Austin CONRAC and its assigns 
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shall comply with all necessary job-site safety rules imposed by Developer 
or Design Builder while present on the Property during construction.  This 
provision should not be construed as relieving the requirement that 
Developer enforce the obligation under the Phase II Design-Build Contract 
that Design-Builder be responsible for adopting a jobsite safety program to 
be implemented and enforced by Design-Builder and its contractors. 

 
4.5.5. Use of Contingency and Disposition of Contingency upon 
Substantial Completion.  The Phase II Final Project Budget (to be 
attached as Exhibit 5) will include one or more Project contingency line 
items, as well as the Phase II Lump Sum Development Fee At-Risk, which 
will also serve as a backup project contingency amount.  Expenditure of 
Project contingency line item funds shall be under the control of Developer, 
with the consent of Austin CONRAC and the City, to pay for certain risks 
allocated to Austin CONRAC in Section 4.6.2, below, (except for 4.6.2.1) 
and to pay for Design-Builder initiated change orders to the extent 
allowable under the Phase II Design-Build Contract.   

 
4.5.5.1.  Disposition of Project Contingency.  Any Project 
contingency line item balances not expended for the Project shall be 
disposed of as agreed under Section 4.2.5, above.  

 
4.5.6. Substantial and Final Completion.  Final Completion of the work 
or identified portions, and resolution of all unresolved issues and Claims 
relating to the Work, shall be achieved no later than one hundred and 
twenty  (120) calendar days following Substantial Completion. 
 

4.6. Phase II Costs, Fees and Payment.  Costs and fees for Phase II work shall 
be payable in accordance with this section.  The Phase II costs will consist of all 
costs identified for Phase II in the Phase II Final Project Budget (to be attached as 
Exhibit 5) as developed in Phase I.  The Phase II costs shall include various line 
item costs, a Phase II Lump Sum Development Base Fee and a Phase II Lump 
Sum Development Fee At-Risk. 
 

4.6.1. Timing of Phase II Cost and Fee Payments.  Phase II costs and 
fees will be billed to Austin CONRAC in monthly billings based upon the 
percentage of work complete as reasonably determined by the time and 
materials undertaken to complete the work and the requirements specified 
in Article 7 of the Phase II Design-Build Contract (Exhibit 7), and shall be 
paid within the times set forth therein. The monthly billings by the Design-
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Build contractor and other third parties will be submitted to Developer for 
review and approval as payable, then to Austin CONRAC and the 
Independent Qualified Professional for review and approval and then to the 
City as the City may direct..  The Phase II Lump Sum Development Base 
Fee earned by Developer during Phase II work shall be earned as a 
percentage of Phase II work completed in accordance with the Phase II 
Design-Build Contract and paid by Austin CONRAC in conjunction with 
payments for Design-Builder work in accordance with payment provisions 
of the Phase II Design-Build Contract.  Developer shall be entitled to stop 
work in the event of a failure to timely pay any earned portion of the Phase 
II Lump Sum Development Base Fee, except for matters submitted to the 
dispute resolution process as set forth in Section 11, below.  However, if 
the failure to pay prevents Developer from requiring its design-builder to 
proceed with construction under the Phase II Design-Build Contract, then 
Developer may, at its risk, suspend work submitted to the dispute resolution 
process pending resolution of the dispute. 
 
4.6.2. Cost Overruns.  The Design-Builder is at risk for cost overruns for 
construction and design for work that the Design-Builder is obligated to 
perform within the scope of the Design-Build Contract, except as set forth 
in this Section 4.6.2 and subject to the provisions contained in Recital J, 
above.  

 
4.6.2.1.  Delayed Phase II Notice to Proceed.  Austin CONRAC 
shall be responsible for cost overruns that result directly and solely 
from Austin CONRAC’s delayed execution of a Phase II Notice to 
Proceed outside the timeframe set forth for issuing the Phase II 
Notice to Proceed under the Phase I Design-Build Contract (Exhibit 
2) or in the Phase II Project Delivery Schedule (to be attached as 
Exhibit 6) to this Agreement.  Any cost overruns resulting from 
such delay, however, must be approved by Austin CONRAC in its 
Notice to Proceed in order for any obligation to pay for such 
overruns to be enforceable against Austin CONRAC. 

 
4.6.2.2 .  Failure to Provide Site Access.  Austin CONRAC shall be 
responsible for cost overruns resulting directly and solely from 
Austin CONRAC’s failure to provide timely and exclusive site 
access per the requirements of Section 4.5.4, above. 
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4.6.2.3 .  Changed Site Conditions.  Austin CONRAC shall be 
responsible for payment for cost overruns owing to changes in site 
conditions as set forth in Article 4 of the modified and adapted 
DBIA Document No. 535 (2nd ed. 2010), General Conditions of 
Contract Between Developer and Design-Builder. (“General 
Conditions”) (Exhibit 2.7).  Any such change will be processed as a 
change order under the Design-Build Contract and will result in an 
equitable adjustment of the Phase II Final Project Budget and Phase 
II Project Delivery Schedule.  Increases in the Design-Builder’s 
Lump Sum price due to cost overruns governed by this Section 
4.6.2.3 shall be paid by Austin CONRAC.  Contingency funding for 
changes to site conditions shall be included in the Phase II Final 
Project Budget as a “Soils Contingency” line item. 

 
4.6.2.4 .  Regulatory Changes.  Austin CONRAC shall be 
responsible to pay the cost overruns associated with regulatory 
changes that are attributable to changes in municipal code or 
regulation between the date of record for the Pricing Documents and 
the date of issuance of the building permits, or which retroactively 
affect approvals earlier given under the building permits.  Any 
change in regulatory requirements attributable to changes in 
municipal code or regulation shall be processed as a change order 
and shall result in an equitable adjustment of the Phase II Final 
Project Budget and Phase II Project Delivery Schedule. 
 
4.6.2.5.  Scope Increases.  Austin CONRAC shall be responsible for 
cost overruns owing to change orders initiated by Austin CONRAC 
that increases the scope of the Project and deviates from Pricing 
Documents.   

 
 4.6.2.5.1.  Use of Contingency for Changes.  During Phase 

II, Austin CONRAC, the City and Developer may agree to 
release a portion of a Project contingency line item for Austin 
CONRAC requested changes.  Change order requests will be 
processed in consultation with the City and in accordance 
with the procedures set forth in Sections 9.4.1.3 or 9.4.1.4 of 
the General Conditions (Exhibit 2.7).  Austin CONRAC’s 
change order request shall be submitted through Developer, 
signed by both the City and Austin CONRAC, thereby 
authorizing the change in Phase II Final Project Budget and 
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Phase II Project Delivery Schedule.  Payment for cost 
overruns caused by Austin CONRAC initiated change orders 
shall be in compliance with this Section 4.6. 

 
4.6.3.  Timing of Payment of the Phase II Lump Sum Development Fee 
At-Risk.  If the final Project cost to Austin CONRAC is within the Phase II 
Final Project Budget (to be attached as Exhibit 5) including application of 
contingency line items, and

 

 if the date of Substantial Completion is within 
ninety (90) days of the scheduled date of Substantial Completion as shown 
on the Phase II Project Delivery Schedule (to be attached as Exhibit 6) 
(except for delays caused by any RAC in completing its Tenant 
Improvements,) then any Phase II Lump Sum Development Fee At-Risk 
funds that have not been used or encumbered for Project costs as of 
Substantial Completion, less (a) one hundred fifty percent (150%) of the 
estimated cost to complete all work identified on any punch list of work 
that must be accomplished to achieve Final Completion, and (b) a pro rata 
portion of the Phase II Lump Sum Development Base Fee and Phase II 
Lump Sum Development Fee At-Risk corresponding to the cost amount 
withheld, shall be paid in full, lump sum, to Developer within thirty (30) 
days of Substantial Completion.  

4.6.4. Phase II Final Payment. Design-Builder shall submit its final 
application for payment to Developer, and Developer, after review and 
approval, shall submit to Austin CONRAC a final invoice that includes the 
Design-Builder’s final application for payment, with a copy to the City.  
Austin CONRAC shall, in turn, prepare and submit to the City a final 
invoice that includes Developer’s final invoice, and, provided that the 
Design-Builder has satisfied all of the requirements for final payment set 
forth in Phase II Design-Build Contract, Austin CONRAC shall make 
prompt payment to Developer upon receipt of payment from the City or its 
trustee in accordance with applicable requirements of the Texas Prompt 
Payment statute, if any. 

 
GENERAL PROVISIONS 

 
5. Consent to Assignment.  The obligations under this Agreement require in the 

case of both Parties certain capabilities and characteristics that it would make 
dealing with a different party a substantial change in the risks and desirability of 
the Project.  Therefore any request for an assignment or delegation of rights under 
this Agreement (except for normal subcontracting under the design-build 
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contracts) shall be subject to the prior written review and approval of the other 
Party, such approval to be withheld in that Party’s sole discretion.  
Notwithstanding the above, Austin CONRAC may assign its rights to a wholly 
owned subsidiary or affiliate, provided such assignment does not affect the 
financing for the Project and shall not release Austin CONRAC from its 
obligations hereunder.  

 
6. Mutual Obligations

 

.  Each of the Parties covenants and agrees that the other 
Party has relied in material ways on the expectation and belief that the other Party 
will continue to proceed with the Project with the other Party consistent with the 
covenant of good faith and fair dealing.  Austin CONRAC recognizes that the 
Development Services and Project Delivery work identified above are complex 
and time intensive and will require Developer to engage other professionals in 
order to deliver the scope of services with enough accuracy and detail necessary to 
submit an application for financing and information to Austin CONRAC to make 
an informed decision.  Austin CONRAC agrees to work diligently and in 
cooperation with Developer in order to proceed with the work under Phase I and 
Phase II.  Nothing in this Paragraph obligates Austin CONRAC to advance to 
Phase II of the Project.  

7. Ownership of Record Documents.  The Design-Builder will maintain the redline 
drawings during the construction of the Project and one set shall be delivered to 
each of Austin CONRAC and the City within a reasonable time after the date of 
Final Completion.  Developer will have the architect of record deliver to Austin 
CONRAC and the City, each one (1) hard copy and an e-version of the final as 
built drawings and specifications.  Developer and Design-Builder shall provide to 
the City one complete copy of the as built in electronic file formats (CD-R). 
Drawings shall be prepared with computer-aided design and drawing technology 
utilizing the City’s ABIA CAD Standards, which will be provided to the Design-
Builder.  Design-Builder shall also provide one (1) set of full-size high quality 
Mylar and two (2) sets of full size printed Project record drawings, each signed 
and sealed by the Design-Builder’s architect/engineer of record.  The record 
documents shall reflect any changes (field order, change orders, work change 
directives, etc.) made subsequent to the City’s receipt of approved construction 
documents.  Copies of the record documents that may be relied upon by the City 
are limited to the printed copies that are signed and sealed by the Design-Builder’s 
architect of record.  Electronic files of record documents that are furnished by 
Design-Builder to the City are for convenience of the City.  Any other 
reproductions and other hard copies will be delivered on a reimbursable basis 
outside of the Phase II Final Project Budget (to be attached as Exhibit 5).  Austin 
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CONRAC’s right to the design documents shall be as set forth in Article 4 of the 
Phase I or Phase II Design-Build Contract, as applicable.  Austin CONRAC shall 
have full license rights to use such plans for its future work, remodeling and 
renovation work of the Project without any further consent from Developer, the 
Design-Builder, or the architect of record, subject to the provisions of Article 4 to 
the respective Design-Build Contract.   

 
8. Records Retention

 

.  Developer shall keep all of its record documents and 
accounting records of the Project as is usual and customary in the construction 
industry for not less than five (5) years after the date of Final Completion.  Upon 
written request from Austin CONRAC or the City, such records shall be available 
to Austin CONRAC and the City or its appointed accounting or auditing 
representatives for inspection and copying.  Prior to destroying or disposing of 
such records, Developer shall offer the records to Austin CONRAC and the City. 

9.  Termination and Default

  

.  This Agreement may be terminated by mutual 
agreement of the Parties, for convenience, or for default as set forth below.   

 9.1. Developer Right of Termination for Cause.  Developer may terminate 
this Agreement upon thirty (30) days’ written notice upon a material default by 
Austin CONRAC, unless during such notice period, the default is cured, or if the 
default is such that it may not reasonably be cured within thirty (30) days, then 
Austin CONRAC has begun the cure and is diligently prosecuting the cure until its 
completion.  A material default shall not exist as to unpaid funds that are in 
dispute under Sections 11 through 11.5.1, below (“Disputes Clauses”), unless and 
until the funds remain unpaid ten (10) days after the funds are found due and 
exhaustion of the dispute resolution procedures in the Disputes Clauses.  However, 
to any extent that the failure to pay prevents Developer from requiring its design-
builder to proceed with construction under the Phase II Design-Build Contract, 
then Developer may, suspend work, without liability, to that same extent until the 
dispute is resolved. 
 
9.2. Austin CONRAC Right of Termination for Cause.  Austin CONRAC 
may terminate this Agreement upon thirty (30) days’ written notice upon a 
material default by Developer, unless during such notice period, the default is 
cured, or if the default is such that it may not reasonably be cured within thirty 
(30) days, then Developer has begun the cure and is diligently prosecuting the cure 
until its completion, or if the default is in dispute, then until resolved under the 
Disputes Clauses of this Agreement.  Notwithstanding the preceding, Austin 
CONRAC shall also have the rights to take over the work under the terms and 
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conditions and with the obligations as set forth in Article 6 of the Phase I Design-
Build Contract (Exhibit 2) and Article 8 of the Phase II Design-Build Contract 
(Exhibit 7); however, if the dispute resolution determination is that Developer was 
not in default, or that its non performance was excused, then Developer shall be 
entitled to payment of its applicable Lump Sum Development Base Fee(s) accrued 
to the date of the dispute resolution and a pro rata percentage of any balance of the 
applicable Lump Sum Development Fee(s) At-Risk. 
 
9.3. Waiver of Consequential Damages.  Upon any default, except for defaults 
of time of completion, which are addressed by liquidated damages, each of the 
Parties may seek its actual damages; however, both Parties waive as against the 
other the right to seek consequential damages and/or exemplary or punitive 
damages arising from such breach. 
 
9.4. Termination for Convenience.  Austin CONRAC shall have the right to 
terminate this Agreement for convenience under the terms, conditions, and with 
the obligations as set forth in Article 6 of the Phase I Design-Build Contract and 
Article 8 of the Phase II Design-Build Contract.  Developer shall be entitled to its 
earned portion of the applicable Lump Sum Development Base Fee(s), in the event 
of such termination and a pro rata percentage of any balance of the applicable 
Lump Sum Development Fee(s) At-Risk.  Each Design-Build Contract shall 
provide that Austin CONRAC may terminate it without cause at any time without 
any obligation by Developer to pay the Design Builder for future lost profits or 
unabsorbed overhead, but only pay for work performed, cost incurred or legally 
committed to, or specially fabricated materials ordered prior to the termination 
date. 

 
10. Alternate Contractor.  In the event Developer and Austin CONRAC are unable 

to agree on an acceptable Phase II Final Project Budget to proceed to Phase II, 
then Austin CONRAC shall pay to Developer all sums due and owing for the 
Phase I work completed as set forth in Section 3, above, including the Phase I 
Lump Sum Development Base Fee, and reimburse Developer for any approved 
expenses advanced on behalf of Austin CONRAC in anticipation of Phase II work.  
Approved expenses are those expenses described as Phase I costs in the 
Comprehensive Development Budget (Exhibit 1), which are approved by Austin 
CONRAC upon execution of this Agreement, or any expenses for Phase II work 
that Austin CONRAC has authorized in writing to keep the Project on schedule 
prior to the Phase II Notice to Proceed.  Austin CONRAC acknowledges that the 
documents are then to be incomplete and waives any claims against Developer, the 
Design-Builder and/or architect of record for any errors or omissions in the 
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documents and Austin CONRAC may use the form of documents most current at 
that time, subject to the requirements and conditions of Section 7, above. 

 
11. Disputes Between Austin CONRAC and Developer

 

.  In the event of any dispute 
between Austin CONRAC and Developer arising out of or relating to this 
Agreement, either Party may institute the dispute resolution procedures set forth 
herein by written notice also copied to the intended third-party beneficiaries 
identified in Section 1.12 of this Agreement.  The Parties shall continue 
performance of their respective obligations hereunder notwithstanding the 
existence of a dispute, except only for the failure to pay timely for Phase I or 
Phase II work.  Developer will include this Disputes Clause in lieu of the disputes 
clause set forth in the either Design-Build Contract. 

11.1. Initial Meeting to Resolve Disputes.  Either of the Parties may from time 
to time call a special meeting for the resolution of disputes that would have a 
material impact on the cost or progress of the Project.  Such meeting shall be held 
at Developer’s offices in Austin, Texas, or other suitable Austin, Texas, location 
designated by Developer, within three (3) working days of written request 
therefore, which request shall specify in reasonable detail the nature of the dispute.  
Austin CONRAC’s Authorized Representative, Developer’s Authorized 
Representative, a representative from the Design-Builder if the issue concerns a 
matter relating to the Design-Build Contract, and any other person who may be 
affected in any material respect by the resolution of such dispute shall attend the 
meeting.  The refusal or failure of any affected third party to attend the meeting, if 
having received at least three (3) working days advance notice of a reasonably 
clearly stated issue which potentially adversely affects that third party’s interests, 
shall estop that third-party from objecting to the result achieved in good faith at 
the meeting on that issue, but only to the extent the non-attending third party 
establishes that no Party or third party in attendance suffered undue prejudice by 
the third party’s failure to attend.  Such Authorized Representatives shall have 
authority to resolve and settle the dispute and shall attempt in good faith to do so. 
 
If it is determined that attendance at a dispute resolution meeting, whether an 
initial meeting as described above or a mediation as described below, on behalf of 
the Participating RACs is necessary, the Participating RACs may attend through a 
single Authorized Representative.  To act as the single Authorized Representative 
for the RACs at such a dispute resolution meeting, the individual shall be so 
designated in a written resolution signed by an officer of, respectively, each of the 
Participating RACs, and a true copy of the written resolution signed on behalf of 
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the Participating RACs shall be made available, upon request, to any other person 
or entity attending the dispute resolution meeting. 
 
11.2. Mediation.  If the dispute has not been resolved within five (5) working 
days after the special meeting has been held, a mediator, mutually acceptable to 
the Parties and experienced in design and construction matters shall be appointed.  
The Parties shall share the cost of the mediator.  If the Parties cannot agree on the 
selection of a mediator within ten days of the decision to proceed to mediation, 
then either Party may request that the Travis County Dispute Resolution Center 
select a mediator to serve as a mediator for the Parties.  The mediator shall be a 
lawyer or retired judge competent in the subject matter of the dispute.  The 
mediator shall be given any written statements of the Parties and may review the 
Project and any relevant documents.  The mediator shall call a meeting of the 
Parties within ten (10) working days after his/her appointment, which meeting 
shall be attended by Austin CONRAC's Authorized Representative, Developer’s 
Authorized Representative, at the City’s option, an authorized representative of the 
City, and any other person who may be affected in any material respect by the 
resolution of such dispute.  The refusal or failure of any affected third party to 
attend the meeting, if having received at least three (3) working days advance 
notice of a reasonably clearly stated issue which potentially adversely affects that 
third party’s interests, shall estop that third-party from objecting to the result 
achieved in good faith at the meeting on that issue, but only to the extent the non-
attending third party establishes that no Party or third party in attendance suffered 
undue prejudice by the third party’s failure to attend. Such Authorized 
Representatives shall have authority to resolve and settle the dispute and shall 
attempt in good faith to do so.  During such ten (10) day period, the mediator may 
meet with the Parties separately. 
 

11.2.1.  The mediation proceedings shall be conducted under the Texas 
Alternative Dispute Resolution Act concerning mediations.  The comments 
and/or findings of the mediator, together with any written statements 
prepared, shall be non-binding, confidential and without prejudice to the 
rights and remedies of any Party.  The entire mediation process shall be 
completed within twenty (20) working days of the date upon which the 
initial special meeting is held, unless the Parties agree otherwise in writing.  
If the dispute is settled through the mediation process, the decision will be 
implemented by written agreement signed by the Parties. 

 
11.3. Court.  In the event mediation fails, then either Party may seek to resolve 
the dispute in a court of competent jurisdiction located in Austin, Travis County, 
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Texas.  The prevailing Party in such action shall be entitled to payment of its 
reasonable attorney fees and court costs incurred in the court action itself and in 
any action necessary to enforce the judgment.   
 
11.4. Other contracts.  All contracts that Austin CONRAC or Developer enters 
into with third parties that implement design or construction of the Project shall be 
required to include as a term a dispute resolution procedure in substantial 
compliance with the terms of this Section 11. 

 
11.5. Authorized Representative/Notice.  Each of the Parties agrees, within ten 
(10) days of the delivery of a mutual executed copy of this Agreement, to provide 
notice of its Authorized Representative, including mailing address, phone 
numbers, fax numbers, and e-mail address, to the other Party. 
 
 11.5.1.  Notice. All notices sent pursuant to this Agreement shall be in 

writing and sent by regular, registered or certified mail, postage prepaid, or 
by hand-delivery to the Parties and, as applicable, to the City and the 
Participating RACs, as follows: 

 
To Developer:   Pfeffer Development LLC 
    425 G Street, Suite 210    
    Anchorage, AK  99501 
    Attn: Mark Pfeffer  

 
To Austin CONRAC, LLC: Attn:  Marshall A. Fein, President 
    c/o Unison-CRS, Inc. 
    12130 Colwick,  
    San Antonio, Texas 78216 
 

  With a copy to:  James E Cousar 
     Thompson & Knight 
     98 San Jacinto, Suite 1900 
     Austin, Texas 78701 
 

To the City    To the Participating RACs 
  City of Austin   Jackie Agan, Chairperson 
  Department of Aviation  The Participating RACs  
  3600 Presidential Blvd.  c/o The Hertz Corporation  
  Suite 411    24890 E. 78th Avenue 
  Austin, Texas  07819  Denver, Colorado  80249 
  Attn: Jim Smith, Director 
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Either Party or Third-Party Beneficiary may change these persons or addresses by 
giving notice as provided above.  Notice shall be considered given and received on 
the latest original delivery or attempted delivery date as indicated on the postage 
or service receipt(s) of all persons and addresses to which notice is to be given.  In 
the event of notice by regular mail, notice shall be deemed received on the fourth 
business day after posting. 
 

12. Insurance.  Developer shall require the Design-Builder to carry the insurance as 
required by the City under the 2011 Reimbursement Agreement and as required by 
Austin CONRAC, including, for Phase II, all insurance required under Section 4.4, 
above.  Developer and Austin CONRAC shall carry such coverage as will meet 
bond underwriter and City requirements.  Developer will also require the Design-
Builder to add Austin CONRAC, the City, and Developer as additional insureds 
under the Design-Builder’s policies.  In the event that during Phase I any 
commercially reasonable adjustments to insurance coverage, limits, and/or 
exclusions are deemed necessary and prudent by the City in accordance with 
Exhibit E, Developer shall promptly notify Austin CONRAC in writing of the 
increase in the amount of the insurance cost, if any, together with supporting 
documents, and, unless the City rescinds its direction for the adjustment in 
insurance coverage, Austin CONRAC shall seek from the City and provide to 
Developer reimbursement for the increased amount of the insurance cost in 
accordance with Section 2 of the 2011 Reimbursement Agreement. 

 
13. Coordination with Design-Build Contract(s).  This Agreement shall define the 

obligations and performances of Developer and Austin CONRAC to one another.  
The Design-Build Contract(s), as entered into, shall define the obligations and 
performances of Design-Builder and Developer to one another. 
  
13.1.  Delay.  In the event the Design-Builder shall be entitled to an equitable 
adjustment of time under either Design-Build Contract due to changes, force 
majeure, or other reasons as set forth in the respective Design-Build Contract and 
not the unexcused fault of the Developer, then Developer shall be allowed an 
equal time extension under this Agreement. 
 
13.2.  Liquidated Damages.  In the event of any unexcused delay in completion 
of Phase II of the Project, then Developer shall collect from the Design-Builder the 
liquidated damages provided for under the Phase II Design-Build Contract, which 
shall include both a Developer component and an Austin CONRAC component, 
and shall remit the Austin CONRAC component to Austin CONRAC upon receipt 
of such funds..  Developer shall not be required to pay any additional liquidated 
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damages for such delay under this Agreement.  Except to any extent that the loss is 
covered by a surety bond or insurance, such liquidated damages shall be Austin 
CONRAC’s sole and exclusive remedy for delay. 
 
13.3.  Warranties.  The warranties to be provided after Substantial Completion 
and acceptance of the Project shall be an obligation owed directly by the Design-
Builder and its architects and engineers to Austin CONRAC and its assigns and no 
other warranty provided by Developer shall be provided nor implied under this 
Agreement except to any extent explicitly set forth in this Agreement.  Beneficial 
occupancy will be delivered at the time of acceptance of Substantial Completion. 
Developer’s performance shall be complete upon Final Completion of the Project 
and acceptance of the same by Austin CONRAC, except that Developer shall have 
a continuing duty to cooperate with Austin CONRAC to take the necessary steps 
to trigger the proper warranty performance in the event a condition arises after 
Final Completion which appears to involve a warranty obligation of Design-
Builder or one of its contractors.  
 
13.4. Conflicts with Form Agreements.  In the event of a conflict between this 
Agreement and the Design-Build Contract(s), the terms of this Agreement shall 
control over any printed portions of the respective Design-Build Contract, and the 
typed or revised provisions of the Design-Build Contract that have been approved 
by Austin CONRAC and Developer shall control over this Agreement. 
 
13.5. Review and Approval of the Design-Build Contract.  Austin CONRAC 
and Developer shall have the right of review and approval of the form of each 
Design-Build Contract prior to its execution. 
 

14. General Provisions.  The following general provisions shall apply to this 
Agreement. 

 
14.1.  Reasonableness.  Except where either of the Parties is entitled explicitly by 
this Agreement to make a decision in its sole discretion, whenever consent or 
approval of either of the Parties is required, that Party shall not unreasonably 
withhold or delay such consent or approval. 
 
14.2.  Parties and Successors.  This Agreement shall be binding upon and inure 
to the benefit of the Parties and their successors. 
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14.3.  Governing Law and Venue.  This Agreement shall be construed and 
interpreted in accordance with the laws of the State of Texas and venue for dispute 
resolution shall be Austin, Travis County, Texas. 
 
14.4.  Headings and captions. Headings and captions shall have no effect on its 
interpretation. 
 
14.5.  Gender and Number.  When required by this Agreement, the singular shall 
include the plural and the neuter shall include the masculine and the feminine. 
 
14.6.  Severability.  The unenforceability, invalidity, or illegality of any provision 
of this Agreement shall not render the other provisions of this Agreement 
unenforceable, invalid, or illegal. 
 
14.7.  Assistance of Counsel.  Each Party has negotiated this Agreement with the 
assistance of counsel and any ambiguity in the Agreement shall not be construed 
against either Party for having provided the language in question. 
 

15. Additional Provisions. 
 
15.1.  Travel Expenses.  Austin CONRAC agrees to reimburse Developer’s and 
its consultants’ reasonable and actual travel and lodging expenses.  Travel and 
lodging expenses in connection with this Agreement will be reviewed against the 
City of Austin’s Travel Policy as published and maintained by the City of Austin’s 
Controller’s Office and the Current United States General Services Administration 
Domestic Per Diem Rates (the “Rates”) as published and maintained on the 
Internet at: 
http://www.gsa.gov/Portal/gsa/ep/contentView.do?contentId=17943&contentType
=GSA_BASIC  
No amounts in excess of the Travel Policy or Rates shall be paid.  All invoices 
must be accompanied by copies of detailed itemized receipts (e.g. hotel bills, 
airline tickets).  No reimbursement will be made for expenses not actually 
incurred.  Airline fares in excess of coach or economy will not be reimbursed. 
Mileage charges may not exceed the amount permitted as a deduction in any year 
under the Internal Revenue Code or Regulations.  Notwithstanding the above, total 
travel and lodging expenses under this Agreement shall be limited to and shall not 
exceed the amounts budgeted for Phase I in the Comprehensive Development 
Budget (Exhibit 1) and for Phase II in the Phase II Final Project Budget (to be 
attached as Exhibit 5). 
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15.2.  Right to Audit.  Austin CONRAC reserves the right to audit and examine 
at any reasonable time the books and records of Developer and its consultants to 
the extent necessary, consistent with the industry standards pertaining to lump-
sum projects as contemplated under the Project Delivery Agreement and design-
build contracts, to verify the accuracy of any statement, charge, computation or 
invoice made hereunder that is not chargeable under the respective budget as or 
within a Lump Sum, and to recover from Developer or its consultants any 
overcharges paid by Austin CONRAC or any trustee under the bond indentures. 
Developer shall retain all such records for a period of three (3) years after final 
payment on this Agreement or until all audit and litigation matters that Austin 
CONRAC has brought to the attention of Developer are resolved, whichever is 
longer. Developer agrees to refund to Austin CONRAC any overpayments 
disclosed by any such audit.  Developer shall include the provisions of this section 
in all its consultants’ contracts entered into in connection with this Agreement. 
15.3.  Subcontracting.  If Developer has identified any consultant, and if any 
consultant has identified any subconsultant, in a MBE/WBE Program Compliance 
Plan, Developer and the respective consultant, as applicable, shall comply with the 
applicable provisions of Chapters 2-9A, 2-9B, 2-9C, and 2-9D of the City of 
Austin Code and the terms of the Compliance Plan as approved by the City (the 
“Plan”).  No subconsultants shall be employed except as provided in the Plan.  No 
subconsultant identified in the Plan may be replaced, unless the substitute has been 
accepted by Austin CONRAC and the City in writing.  No acceptance by Austin 
CONRAC of any subconsultant shall constitute a waiver of any rights or remedies 
of Austin CONRAC with respect to defective or incomplete Phase I Deliverables 
provided by a subconsultant.  Developer and its consultants shall be fully 
responsible to Austin CONRAC for all acts and omissions of Developer and its 
consultants and any subconsultants just as they are responsible for their own acts 
and omissions.  Nothing herein shall create for the benefit of any Developer 
consultant or subconsultant a contractual relationship between Austin CONRAC, 
the City and any consultant or subconsultant, nor shall it create any obligation on 
the part of the Austin CONRAC to pay or to see to the payment of any moneys 
due any consultant or subconsultant. 
15.4.  Warranty.  Developer, in its own capacity, warrants and represents that all 
services to be provided to Austin CONRAC under the Agreement will be fully and 
timely performed in a good and workmanlike manner in accordance with generally 
accepted industry and professional standards and practices, the terms, conditions, 
and covenants of this Agreement, and all applicable Federal, State and local laws, 
rules or regulations.  Additionally, Developer agrees that this same warranty and 
covenant shall be required of, and included in all contracts between Developer 
and, Developer’s consultants and any agreements between the consultants and 
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their subconsultants. 
A. Neither Austin CONRAC nor Developer and its consultants may 
limit, exclude or disclaim the foregoing warranty or any warranty implied 
by law, and any attempt to do so shall be without force or effect. 
B. If within a period of one year from the date of Substantial 
Completion, Austin CONRAC determines that one or more of the above 
standards was not met in some respect or that one of the above warranties 
were breached, Developer shall cause the responsible consultant(s) or 
subconsultant(s) to promptly upon receipt of demand perform the services 
again in accordance with above standard at no additional cost to Austin 
CONRAC.  Developer agrees that it shall include these warranties and 
covenants in all contracts with its consultants and any agreements between 
the consultants and their subconsultants.  All costs incidental to such 
additional performance, if any, shall be borne by Developer and its 
consultants without further reimbursement from Austin CONRAC. Austin 
CONRAC shall give Developer and its consultants written notice of the 
breach of warranty within thirty (30) calendar days of discovery of the 
breach warranty, but failure to give timely notice shall not impair Austin 
CONRAC’s rights under this section. 
C.  If Developer or any of its consultant is unable or unwilling to 
perform its services in accordance with the above standard as required by 
Austin CONRAC, then in addition to any other available remedy, Austin 
CONRAC may reduce the amount it is required to reimburse Developer 
under this Agreement, and purchase conforming services from other 
sources.  
D. Notwithstanding anything in the foregoing Section 15.4 of this 
Agreement, the warranties as to Phase I Deliverables furnished by 
Developer, by Design-Builder or by a Consultant are subject to the 
following: 

(1) All drawings, specifications, technical reports and other 
design documents prepared during Phase I for the purpose of 
obtaining pricing on material, equipment and other construction 
costs to develop the lump sum price for Phase II (the "Phase I 
Design Documents for Pricing") are subject to completion, 
refinement or modification during the Phase II process of developing 
and issuing the working drawings and specifications.  Any warranty 
that a design document has been prepared in accordance with the 
applicable standard of professional care shall apply only to those 
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design documents that are sealed and issued for construction, and not 
to the Phase I Design Documents for Pricing, subject to the 
following: the warranty of compliance with the applicable standard 
of professional care shall extend to any Phase I Design Document 
for Pricing, such as a geotechnical report, to the extent it is intended 
for use by other design professionals and is final for that purpose, as 
well as to any work product that the Design-Builder or the preparing 
Consultant has released to use for construction.   
(2) The Project is contemplated to be a design-build project.  As 
such, Developer's and Design-Builder's warranty with respect to the 
degree of completion and level of detail in the Phase I Design 
Documents for Pricing shall be consistent with the degree of 
completion and level of detail in design-build documents for lump 
sum pricing purposes prepared by or for a sophisticated and 
experienced commercial design-builder with similar past experience 
with the designer on similar-in-price and type commercial design-
build projects.   It is understood and agreed that the degree of design 
and drawing completion with respect to different aspects of the 
Project will vary widely depending on the elements of the Project 
involved.  The level of detail in the Phase I Design Documents for 
Pricing will average approximately 50% of construction document 
completion.  Pfeffer shall cause the Design-Builder to warrant the 
sufficiency of the documents to provide a firm Lump Sum price to 
complete Phase II construction. 

 
15.5. Warranty Against Infringements.  Developer in its own capacity 
represents and warrants to Austin CONRAC that the Phase I Deliverables will not 
infringe, directly or contributorily, any patent, trademark, copyright, trade secret, 
or any other intellectual property right of any kind of any third party.  Developer 
agrees that it shall include these warranties and covenants in all contracts with 
Developer’s consultants and any agreements between the consultants and their 
subconsultants and shall require them, at their sole expense, to defend, indemnify, 
and hold Austin CONRAC harmless from and against all liability, damages, and 
costs (including court costs and reasonable fees of attorneys and other 
professionals) arising out of or resulting from: (i) any claim that Austin 
CONRAC’s exercise anywhere in the world of the rights associated with Austin 
CONRAC’s use of the Phase I Deliverables infringes the intellectual property 
rights of any third party; or (ii) Developer’s and its consultants’ breach of any 
representations or warranties stated in this section.  Developer and its consultants 
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shall obtain cross-warranties and cross indemnification from each subconsultant to 
the same extent as provided in this section.   
15.6.  Confidentiality.  Austin CONRAC, Developer and its consultants may 
receive access to certain of the City’s confidential information (including 
employee information, trade secrets, confidential know-how, confidential business 
information, and other information which the City considers confidential) 
(collectively, “Confidential Information”).  Developer, in its own capacity, 
acknowledges and agrees that the Confidential Information is the valuable 
property of the City and any unauthorized use, disclosure, dissemination, or other 
release of the Confidential Information will substantially injure the City.  
Developer, in its own capacity (including its employees, its Consultants, agents, or 
representatives) agrees that it will maintain the Confidential Information in strict 
confidence and shall not disclose, disseminate, copy, divulge, recreate, or 
otherwise use the Confidential Information without the prior written consent of the 
City or in a manner not expressly permitted under this Agreement, unless the 
Confidential Information is required to be disclosed by law or an order of any 
court or other governmental authority with proper jurisdiction, provided Developer 
promptly notifies the City before disclosing such information so as to permit the 
City reasonable time to seek an appropriate protective order.  Developer, in its 
own capacity, as well as its Consultants agree to use protective measures no less 
stringent than Developer or Consultants use within their own businesses to protect 
their own most valuable information, which protective measures shall under all 
circumstances be at least reasonable measures to ensure the continued 
confidentiality of the Confidential Information.  Developer agrees that these 
warranties and covenants shall be included in all contracts with its consultants and 
any agreements between the consultants and their subconsultants. 
15.7.  Ownership and Use of Phase I Deliverables.   

A. Subject to Section 23 of the 2011 Reimbursement Agreement on Open 
Records Requests, the City, Austin CONRAC and Developer shall jointly 
own all rights, titles, and interests throughout the world in and to the Phase 
I Deliverables.  The Phase I Deliverables, including all plans, drawings, 
photos, designs, studies, specifications, data, computer programs, 
schedules, technical reports, or other work products for which Developer is 
being reimbursed under this Agreement are subject to the right of the City 
and Austin CONRAC to use, duplicate and disclose such items, in whole or 
in part, in any manner and for whatever purpose; and, to have others do so.  
If a Deliverable is copyrightable, Developer and its consultants may 
copyright it, subject to the rights of the City and Austin CONRAC.  The 
Phase I Deliverables shall not include internal financial documents of the 
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Participating RACs, Austin CONRAC or Developer proprietary software, 
programs, or methodologies used to create the Phase I Deliverables.  
Developer hereby grants, and shall cause the consultants to grant the City 
and Austin CONRAC a royalty-free, non-exclusive and irrevocable license 
to reproduce, publish, modify and use the Phase I Deliverables and to 
authorize others to do so.  Developer shall include the provisions of this 
section in its consultants’ contracts, and shall cause the consultants to 
include these provisions in any subconsultant contracts. 

B. Notwithstanding the foregoing or any other provision of this Agreement, 
Should the City or Austin CONRAC elect to have anyone other than the 
Consultant or design professional who developed a respective Phase I 
Design Document for Pricing complete, refine or modify that document for 
use in constructing Phase II of the Project, or should the City or Austin 
CONRAC elect to use any Phase I Design Document for Pricing for 
expansion or modification of the Project, or for a different construction 
project, the party electing such use shall contract for design services 
relating to that use so as to place a duty on each design professional 
involved in such  use of a Phase I Design Document independently to 
achieve conformance with the then applicable standard of professional care 
without any reliance on whether the Phase I Design Document was 
previously prepared in a proper manner. 

16. Actions Required of Non-Parties.  As noted in Section 3.1.7, above, and 
elsewhere in this Agreement, some matters necessary to the success of the Project 
are not within the control of the Parties nor in the control of persons contracted by 
either Party or its consultants for performance under this Agreement.  In each case 
that a duty or required cooperation of a non-Party/non-contracted person/non-
consultant is identified in this Agreement, fulfillment of that duty or cooperation 
by that person is a condition of Developer’s duty to perform any of its related 
obligations under this Agreement. 

 
17. Resolution of Liens.  The following shall govern in the event a mechanic’s lien 

(“Lien”) is recorded against the Project premises, the Project leasehold, or the 
Project improvements by the Design-Builder, by any subcontractor, supplier or 
worker, directly or indirectly, of the Design-Builder, or by any Consultant to the 
Developer, provided Developer has been paid all sums then due to Developer 
under this Agreement.  Developer, in the event such a Lien is recorded, shall, at its 
own cost, obtain from a suitable commercial surety and file a lien release bond in 
proper form and proper amount, afford notice of the bond, and record the bond and 
notice consistent with the requirements of Texas Property Code sections 53.171, 
53.172, 53.173 and 53.174.  In addition, Developer shall indemnify and hold 
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ADDENDUM TO 
PROJECT DELIVERY AGREEMENT 

 
 THIS ADDENDUM, dated January 7, 2013, is to that certain Project Delivery 
Agreement dated January 27, 2012, by and between Austin CONRAC LLC a Texas limited 
liability company (“Austin CONRAC”) and Pfeffer Development, LLC, an Alaska limited 
liability company registered to do business in Texas (“Developer”) and made effective as of 
the 27th day of July, 2011, (the “Agreement”).  This Addendum is effective on the date it is 
fully executed, but Section A is to document and confirm the original intent and requirement 
of the parties and therefore relates back to the original effective date of the Agreement. 

 
A. Subcontracting Required.  Developer is specifically required under this Agreement, 

with such requirement being explicitly stated herein consistent with §171.1011(g) of the 
Texas Tax Code, to subcontract all provision of services, labor, and materials that 
Developer is obligated to provide in connection with design, construction, remodeling, 
or repair of the Project on the Property (the “Subcontract Work”), excepting only 
services provided under the following, for Phase I, the Comprehensive Development 
Budget (Exhibit 1), and for Phase II, the Phase II Final Project Budget (Exhibit 5):  

  
The amount of Line 10 (PD Legal);  
Any balance of Line 35 remaining net of amounts transferred to cover contingency 
work hereby required to be subcontracted (Developer’s Contingency/Success Fee); 
and  
The amount of Line 36 (Developer Base Fee)  

 
(collectively, “Developer Line Items”).  Developer is expressly mandated to distribute 
to others, as flow-through funds, all payment and funds Developer receives from Austin 
CONRAC or City under this Agreement, other than payment for and in the amounts of 
the Developer Line Items.  

 
B. Phase II Exhibits.  The following attached products of Phase I are hereby incorporated 

as Exhibits to this Agreement: 
 

Exhibit 4 Pricing Documents and Design-Build Lump Sum Cost Proposal (as 
finally approved)(representative summary pages attached, but full pricing document 
set incorporated therein by reference) 
  
Exhibit 5 Phase II Final Project Budget 
 
Exhibit 6 Phase II Project Delivery Schedule  
 
Exhibit 7 Form of Phase II Design-Build Agreement 
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Exhibit 8 General Conditions of Contract, Phase II 
  
C. Other Provisions Unchanged.  All other provisions of this Agreement remain 

unchanged. 
 
D.  Counterparts and Faxed Signatures.  This Agreement may be executed in any 

number of counterparts, each of which when so executed and delivered shall be an 
original, but such counterparts shall together constitute but one and the same 
instrument.  Faxed or electronically transmitted signatures on this Agreement shall be 
given full effect as original signatures. 

 
 This Agreement having been reviewed and approved is executed on the ____day of 
______________, 2013. 
 
 
Pfeffer Development, LLC     Austin CONRAC, LLC 
 
 
By: _______________________    By: _____________________ 

Mark Pfeffer       Marshall A. Fein, COO  
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STANDARD FORM OF AGREEMENT 
BETWEEN DEVELOPER AND 
DESIGN-BUILDER - LUMP SUM 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
Document No. 525 
Second Edition, 2010 
© Design-Build Institute of America 
Washington, DC 



 

 

 
Design-Build Institute of America - Contract Documents 

LICENSE AGREEMENT 
 
By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.  
 

1. License. The Design-Build Institute of America (“DBIA”) provides DBIA Contract Documents and licenses their 
use worldwide. You acknowledge that DBIA Contract Documents are protected by the copyright laws of the 
United States. You have a limited nonexclusive license to: (a) Use DBIA Contract Documents on any number of 
machines owned, leased or rented by your company or organization; (b) Use DBIA Contract Documents in printed 
form for bona fide contract purposes; and (c) Copy DBIA Contract Documents into any machine-readable or 
printed form for backup or modification purposes in support of your permitted use. 

2. User Responsibility. You assume sole responsibility for the selection of specific documents or portions thereof to 
achieve your intended results, and for the installation, use, and results obtained from the DBIA Contract 
Documents. You acknowledge that you understand that the text of the DBIA Contract Documents has important 
legal consequences and that consultation with an attorney is recommended with respect to use or modification of 
the text. You will not represent that any of the contract documents you generate from DBIA Contract Documents 
are DBIA documents unless (a) the document text is used without alteration or (b) all additions and changes to, 
and deletions from, the text are clearly shown. 

3. Copies. You may not use, copy, modify, or transfer DBIA Contract Documents, or any copy, modification or 
merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of DBIA 
Contract Documents in printed or machine-readable format for resale or educational purposes is expressly 
prohibited. You will reproduce and include DBIA’s copyright notice on any printed or machine-readable copy, 
modification, or portion merged into another document or program. 

4. Transfers. You may not transfer possession of any copy, modification or merged portion of DBIA Contract 
Documents to another party, except that a party with whom you are contracting may receive and use such 
transferred material solely for purposes of its contract with you. You may not sublicense, assign, or transfer this 
license except as expressly provided in this Agreement, and any attempt to do so is void.  

5. Term. The license is effective for one year from the date of purchase. DBIA may elect to terminate it earlier, by 
written notice to you, if you fail to comply with any term or condition of this Agreement. 

6. Limited Warranty. DBIA warrants the electronic files or other media by which DBIA Contract Documents are 
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no 
other warranty of any kind, expressed or implied, including, but not limited to the implied warranties of 
merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, 
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have 
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet 
your requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free. 

7. Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any 
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at 
DBIA’s election, your money will be refunded. In no event will DBIA be liable to you for any damages, including 
any lost profits, lost savings or other incidental or consequential damages arising out of the use or inability to use 
DBIA Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by 
any other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential 
damages, so the above limitation or exclusion may not apply to you. 

8. Acknowledgement. You acknowledge that you have read this agreement, understand it and agree to be bound 
by its terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree 
that it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or 
prior agreement, oral or written, and any other communications between the parties relating to the subject matter 
of this agreement. 
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INSTRUCTIONS 

For DBIA Document No. 525 Standard Form of Agreement Between Developer and Design-Builder - Lump 
Sum (2010 Edition)  
 
Checklist 
 
Use this Checklist to ensure that the Agreement is fully completed and all exhibits are attached. 
 
  Page 1  Developer’s name, address and form of business 

  Page 1  Design-Builder’s name, address and form of business 

  Page 1  Project name and address 

  Section 2.1.3 Identify other exhibits to the Agreement 

_______ Section 4.2 Note the optional provisions that are provided 

  Section 4.3.2 Complete blanks for additional sum for use of Work Product 

  Section 5.2.1 Complete blanks for calendar days and note the optional 

language that is provided 

  Section 5.2.2 Insert any interim milestones (optional) 

  Section 5.4 Complete blanks for liquidated damages and note the optional 

provisions that are provided 

_______ Section 5.5 If the parties select the option provided they have to insert an amount 

_______ Section 5.6 Complete blanks for early completion bonus and note the optional provision that is  

    provided  

_______ Section 5.7 Note the optional provisions that are provided 

  Section 6.1 Complete blanks for Contract Price 

  Section 6.2 Insert markups for changes and note optional provisions  

_______ Section 6.3.4 Note the optional provision that is provided 

_______ Section 6.4.1 Note optional provision 

  Section 7.1.1 Complete blanks for day of month  

  Section 7.2.1 Complete blanks for retention percentage and note optional provision 

  Section 7.4 Complete blanks for interest rate 

  Section 8.1.3 Choose overhead/profit method for termination for convenience 

  Section 8.2.1 Complete blanks for percentages 

  Section 8.2.2 Complete blanks for percentages  

  Section 9.1.1 Insert Developer’s Senior Representative’s name, etc. (optional) 

  Section 9.1.2 Insert Developer’s Representative’s name, etc. (optional) 

  Section 9.2.1 Insert Design-Builder’s Senior Representative’s name, etc. (optional) 

  Section 9.2.2 Insert Design-Builder’s Representative’s name, etc. (optional) 

  Section 10.1 Attach Insurance Exhibit  

  Section 10.2 Insert amount and conditions of bonds or other security and 

note the options that are provided 

  Section 11.1 Insert any other provisions (optional) 

  Last Page Developer’s and Design-Builder’s execution of the Agreement 
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General Instructions 
 

No. 
 

Subject Instruction 

1. Standard Forms 

Standard form contracts have long served an important function in the United States and 
international construction markets. The common purpose of these forms is to provide an 
economical and convenient way for parties to contract for design and construction 
services. As standard forms gain acceptance and are used with increased frequency, 
parties are able to enter into contracts with greater certainty as to their rights and 
responsibilities.  

2. 
DBIA Standard 
Form Contract 

Documents 

Since its formation in 1993, the Design-Build Institute of America (“DBIA”) has regularly 
evaluated the needs of Developers, design-builders, and other parties to the design-
build process in preparation for developing its own contract forms. Consistent with 
DBIA’s mission of promulgating best design-build practices, DBIA believes that the 
design-build contract should reflect a balanced approach to risk that considers the 
legitimate interests of all parties to the design-build process. DBIA’s Standard Form 
Contract Documents reflect a modern risk allocation approach, allocating each risk to the 
party best equipped to manage and minimize that risk, with the goal of promoting best 
design-build practices.  

3. 
Use of Non-DBIA 

Documents 

To avoid inconsistencies among documents used for the same project, DBIA’s Standard 
Form Contract Documents should not be used in conjunction with non-DBIA documents 
unless the non-DBIA documents are appropriately modified on the advice of legal 
counsel. Moreover, care should also be taken when using different editions of the DBIA 
Standard Form Documents on the same project to ensure consistency. 

4. 
Legal 

Consequences 

DBIA Standard Form Contract Documents are legally binding contracts with important 
legal consequences. Contracting parties are advised and encouraged to seek legal 
counsel in completing or modifying these Documents. 

5. Reproduction 

DBIA hereby grants to purchasers a limited license to reproduce its Documents 
consistent with the License Agreement accompanying these Documents. At least two 
original versions of the Agreement should be signed by the parties. Any other 
reproduction of DBIA Documents is strictly prohibited.  

6. Modifications 

Effective contracting is accomplished when the parties give specific thought to their 
contracting goals and then tailor the contract to meet the unique needs of the project and 
the design-build team. For that reason, these Documents may require modification for 
various purposes including, for example, to comply with local codes and laws, or to add 
special terms. DBIA’s latest revisions to its Documents provide the parties an opportunity 
to customize their contractual relationship by selecting various optional contract clauses 
that may better reflect the unique needs and risks associated with the project. 
 
Any modifications to these Documents should be initialed by the parties. At no time 
should a document be re-typed in its entirety. Re-creating the document violates 
copyright laws and destroys one of the advantages of standard forms-familiarity with the 
terms.   

7. Execution 
It is good practice to execute two original copies of the Agreement. Only persons 
authorized to sign for the contracting parties may execute the Agreement.  
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Specific Instructions 
 

Section 
 

Title Instruction 

General 
Purpose of This 

Agreement 

DBIA Document No. 525 (“Agreement”) should be used only when the parties intend 
that Developer pay Design-Builder a lump sum fixed price for the completion of all 
design and construction services. There will be greater mutual understanding and 
cooperation if the lump sum is established based on Developer’s Project Criteria that 
are well defined. 
 
If there is uncertainty about Developer’s Project Criteria, or it remains to be developed 
by Developer and Design-Builder jointly, a cost-plus/guaranteed maximum price 
(“GMP”) contracting approach may be more suitable. In such case, the parties should 
use DBIA Document No. 530. 

General 
Purpose of These 

Instructions 
These Instructions are not part of this Agreement, but are provided to aid the parties in 
their understanding of the Agreement and in completing the Agreement.  

General 
Related 

Documents 
This Agreement shall be used in conjunction with the General Conditions of Contract. 
Other related Contract Documents are listed in Article 2 of this Agreement.  

General Date 

On Page 1, enter the date when both parties reach a final understanding. It is possible, 
due to logistical reasons, that the dates when the parties execute the Agreement may 
be different. Once both parties execute the Agreement, the effective date of the 
Agreement will be the date recorded on Page 1. This date does not, however, 
determine Contract Time, which is measured according to the terms of Article 5. 

General 
Parties: 

Developer and 
Design-Builder 

On Page, 1 enter the legal name and full address of Developer and Design-Builder, as 
well as the legal form of each entity, e.g., corporation, partnership, limited partnership, 
limited liability company, or other.  

2.1.2 
Basis of Design 

Documents 

The Basis of Design Documents are critical in establishing the scope of work. These 
documents include the Developer’s Project Criteria, Design-Builder’s Proposal, and the 
Deviation List, if any, contained in the Design-Builder’s Proposal. Prior to the execution 
of this Agreement, Design-Builder will have submitted its Proposal based on 
Developer’s Project Criteria. To avoid ambiguities or conflicts between Developer’s 
Project Criteria and Design-Builder’s Proposal, Design-Builder’s Proposal shall 
specifically list any deviations from Developer’s Project Criteria. Design-Builder’s 
Deviation List shall, if accepted by Developer, become a Contract Document and shall 
have precedence over Developer’s Project Criteria.  

2.1.5 
Construction 
Documents 

After execution of the Agreement, and consistent with the requirements of Section 2.4 
of the General Conditions of Contract, Design-Builder will prepare Construction 
Documents subject to Developer’s review and approval.  

3.2 
Order of 

Precedence 

The Contract Documents are listed in Section 2.1 in the order of their precedence. This 
hierarchy of documents reflects DBIA’s belief that the Basis of Design Documents are 
critical documents that take precedence over other Contract Documents existing at the 
time the Agreement is executed. This section also makes clear that if a Deviation List 
exists it takes precedence over the Developer’s Project Criteria. Moreover, Section 
2.1.3 recognizes that there may be other exhibits attached to this Agreement. If this is 
the case, the parties should discuss whether these exhibits should be part of the Basis 
of Design Documents. If these exhibits are not made part of the Basis of Design 
Documents, these exhibits will not take priority over the Basis of Design Documents in 
the event of a conflict. 

3.3 Definitions 
Terms, words and phrases used in the Agreement shall have the same meanings used 
in the General Conditions of Contract. 
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Section 

 
Title Instruction 

3.4 
Design 

Specification 

The Developer is cautioned that if it includes design specifications in its Project Criteria, 
there is case law holding that the Design-Builder is entitled to rely on such information, 
and to the extent such information is not accurate, the Design-Builder will be entitled to 
an adjustment in the Contract Price and/or Contract Time. Accordingly, the Developer 
to avoid such potential liability should consider using performance specifications. 

4.1 Work Product 

This Agreement provides that the Design-Builder shall retain Ownership of the Work 
Product it produces, but obligates Design-Builder to grant a limited license to Developer 
to use the Work Product according to the terms and circumstances described in 
Sections 4.2, 4.3, 4.4 and 4.5. 

4.2 

Developer’s 
Limited License 

Upon Payment in 
Full 

Design-Builder shall grant Developer, at Developer’s sole risk, a limited license to use 
the Work Product at the completion of the Work in connection with Developer’s 
occupation of the Project. This Section also provides the parties with the option of 
transferring Ownership of some or all of the Work Product to the Developer upon 
payment in full for all Work performed. Generally, where the Developer desires 
Ownership of Work Product, it is sufficient to transfer Ownership of unique architectural 
and design elements.  

4.3 

Developer’s 
Limited License 

Upon Developer’s 
Termination for 
Convenience or 
Design-Builder’s 

Election to 
Terminate 

Developer should not use the Termination for Convenience Clause to obtain Design-
Builder’s valuable design concepts, and then seek lower bids from other design-
builders. Therefore, where Developer terminates this Agreement for its convenience, 
and then decides to complete the Project with its own or third-party forces, Design-
Builder shall grant Developer the rights set forth in Section 4.2, provided Developer 
pays Design-Builder all amounts due Design-Builder as required by the Contract 
Documents, including paying Design-Builder an additional sum per Section 4.3.2 for the 
use of the Work Product. In the event Design-Builder elects to terminate this 
Agreement for cause, for reasons set forth in Section 11.4 of the General Conditions of 
Contract, these same conditions apply to Developer’s use of the Work Product. 

4.3.2 
Additional 

Compensation 

To minimize disputes, the parties should negotiate prior to execution of the Agreement 
the amount Developer shall pay Design-Builder for the use of Design-Builder’s Work 
Product in the event Developer terminates this Agreement for its convenience or 
Design-Builder elects to terminate this Agreement for cause. Enter this amount.  

4.4 

Developer’s 
Limited License 
Upon Design-

Builder’s Default 

If Design-Builder is properly terminated for default, Developer is granted a limited 
license to use the Work Product, to complete the Project, and Developer shall 
thereafter have the same rights and obligations as set forth in Section 4.2. 

4.5 

Developer’s 
Indemnification 
for Use of Work 

Product 

Developer’s use or alteration of the Work Product shall be at its sole risk, and 
Developer must agree to defend, indemnify and hold harmless Design-Builder and 
anyone working by or through Design-Builder, including Design Consultants of any tier. 

5.1 
Date of 

Commencement 
Design-Builder’s obligation to commence work is triggered by its receipt of a Notice to 
Proceed unless the parties mutually agree otherwise.  

5.2.1 
Substantial 

Completion of the 
Entire Work 

Enter the calendar days duration by which Substantial Completion has to be achieved. 
The parties in this Section have the option of modifying the definition of Substantial 
Completion set forth in the General Conditions of Contract if they want to use a 
Temporary Certificate of Occupancy as the benchmark. If this option is selected, 
Substantial Completion will be deemed to be achieved no later than the date a 
Temporary Certificate of Occupancy is issued if applicable to the Project. 
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Section 

 
Title Instruction 

5.2.2 
Interim 

Milestones 

It may be that some portions of the Work must be completed in phases or within a 
prescribed period of time to accommodate Developer’s needs. The parties may, at their 
option, identify these portions of the Work to be completed prior to Substantial 
Completion of the entire Work. Enter the calendar days, starting from the Date of 
Commencement, for achieving Substantial Completion of these identified portions of 
the Work. If these portions of the Work are required to be substantially completed by 
certain milestone dates, enter those dates. As presently drafted no remedy is provided 
to the Developer if an interim milestone is not met. If the Developer has special 
requirements as it relates to interim milestones, the Developer may want to consider a 
remedy for the Design-Builder’s failure to meet an interim milestone, as well as a bonus 
to the Design-Builder for satisfying such interim milestone. 

5.4 
Liquidated 
Damages 

Developer should make a good faith evaluation of the amount that is reasonably 
necessary to compensate it for delay. Developer should not establish liquidated 
damages to penalize Design-Builder.  
 
Section 5.4 establishes a grace period between the Scheduled Substantial Completion 
Date and the assessment of liquidated damages in order to prevent disputes as to 
which party bears responsibility for only a few days of delay. The parties should enter 
the calendar days that may pass following the Scheduled Substantial Completion Date 
before liquidated damages will be assessed. The parties are also provided the option of 
establishing liquidated damages if the Design-Builder fails to achieve Final Completion 
within a specified number of days after Substantial Completion. If this option is 
selected, the parties have to negotiate the number of days, as well as the liquidated 
damages amount. The parties in negotiating liquidated damages should keep in mind 
that the amount of liquidated damages for failing to achieve Final Completion should be 
a considerably scaled down amount and should reflect the financial harm to the 
Developer. In no case should the total amount of liquidated damages for the Project 
exceed an amount that is reasonably necessary to compensate Developer for Project 
delay.  
 

The parties also have the option here of eliminating liquidated damages altogether, in 
which case the Developer can recover actual damages for Project delay at an amount 
that is capped by the parties. The Developer is cautioned that even if this option for 
actual damages is selected it still cannot recover consequential damages, as these are 
waived under Section 10.5.1 of the General Conditions of Contract. 

5.5 
 

Liquidated 
Damages Cap 

The parties can agree to cap liquidated damages for delay at a negotiated amount.  

5.6 
Early Completion 

Bonus 

If the Project economics justify liquidated damages, then it is appropriate to couple 
these liquidated damages with an early completion bonus. The parties should enter the 
number of calendar days prior to the Scheduled Substantial Completion Date that will 
set the Bonus Date. Also, enter the amount of the bonus to be paid per day that will 
allow Developer to share with Design-Builder the economic benefits of early 
completion. The parties also have the option in Section 5.6 of capping the early 
completion bonus at a negotiated amount. 

5.7 
Compensation for 

Force Majeure 
Events 

The parties are provided the opportunity of providing the Design-Builder the right to 
receive compensation for Force Majeure Events. By selecting this option, the parties 
agree to modify Section 8.2.2 of the General Conditions of Contract, in which case the 
parties have to negotiate how many cumulative days of Force Majeure delays must 
occur before the Design-Builder is entitled to either a negotiated amount per day for 
delay or the direct costs it has incurred as a result of such delay. 

6.1 Contract Price 
Enter the lump sum price Developer will pay Design-Builder for the Scope of Work. The 
Contract Price should compensate Design-Builder for the services it provides and the 
risk it assumes in providing single point responsibility to Developer.  
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Section 

 
Title Instruction 

6.2 
Markups for 

Changes 

Enter the markups agreed upon by Design-Builder and Developer to be used for pricing 
Changes to the Work. Prior to negotiating or agreeing to these markups, both parties 
should familiarize themselves with Article 9 of the General Conditions of Contract, 
Changes to the Contract Price and Time. For additive Change Orders, the parties have 
to negotiate the Fee the Design-Builder will receive. For deductive Change Orders, 
parties have the option by checking the appropriate box of whether there will be no 
additional reduction or whether there will be an additional reduction based on a 
negotiated percentage. 

6.3.4 Allowance Value 

This section recognizes that the parties may agree that certain items of Work should be 
treated as an Allowance Item and priced based on Allowance Values. The Allowance 
Value for which the Design-Builder will be entitled to receive compensation includes 
direct cost of labor, materials, equipment, transportation, taxes and insurance 
associated with the Allowance Item. All other costs associated with the Allowance Item, 
such as design fees, general conditions costs and fee, are deemed to be included in 
the Contract Price. However, the parties agree that in the event the actual cost of the 
Allowance Item is greater than or less than the Allowance Value by a negotiated 
percentage, then Design-Builder’s right to Fee and markup shall be determined 
pursuant to Section 6.2. 

6.4 
Performance 

Incentives 

There may be performance incentives that will influence Project success. Such 
incentives may include award fees tied to the Design-Builder achieving certain 
standards relative to client satisfaction, safety, and personnel retention. The parties are 
encouraged to discuss the use of such incentives during negotiation of this Agreement. 
Any agreement on the use of incentives should be set forth in an exhibit attached to this 
Agreement. 

7.1.1 
Progress 
Payments 

Enter the day of the month when Design-Builder shall submit its Application for 
Payment.  

7.2.1 Retainage 

Enter the percentage Developer will retain from Progress Payments to Design-Builder 
until fifty percent (50%) of the Work is completed. Developer should recognize that it 
creates undue hardship to hold retainage on Subcontractors that have completed their 
work early in the Project. Developer should accordingly consider releasing retainage on 
Subcontractors that complete work early in the Project, providing that these 
Subcontractors have satisfactorily performed their portion of the Work. 

 

The parties are provided the option of modifying the retainage provision by checking 
the box. This option excludes from retainage the Design-Builder’s General Conditions 
costs and amounts paid to Design-Builder’s Design Consultant. The rationale for 
selecting this option is that the Design-Builder is obligated to pay its General Conditions 
costs in full each month and that under the design-bid-build delivery method, the 
Developer typically does not retain sums from its designer. 

7.4 Interest 
The parties should enter the rate at which interest will accrue on Design-Builder’s 
payments if unpaid five (5) days after due. Late payment creates a hardship for Design-
Builder, its Design Consultants and Subcontractors.  

7.5 Record Keeping 

The Developer is provided access to Design-Builder’s accounting information as it 
relates to changes of the Work. However, if the parties have agreed to multipliers or 
markups for changes, the time to challenge and negotiate those percentages is at the 
time the parties execute the Agreement and not during the Project or after it has been 
completed. Accordingly, the Developer can at any time audit these percentages only to 
confirm that such percentage has been properly charged and not to challenge the 
composition of such percentage. 
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Section 

 
Title Instruction 

8.1.3 

Termination for 
Convenience: 
Overhead and 

Profit 

The parties should choose prior to execution of the Agreement the method that will be 
used to determine overhead and profit paid to Design-Builder in the event Developer 
terminates Design-Builder for its convenience. The parties may choose to set 
percentage rates for overhead and profit prior to execution of the Agreement, or may 
choose to determine reasonable sums to be paid for overhead and profit at the time of 
the termination. If the parties choose to set overhead and profit rates prior to execution 
of the Agreement, the percentages should be entered in Section 8.1.3. 

8.2 

Termination for 
Convenience: 

Additional 
Payments 

Although it is important for Developer to have a process for terminating this Agreement 
for convenience, the process must consider the interests of Design-Builder. If 
Developer terminates this Agreement for its own convenience, compensating Design-
Builder for its costs will not be adequate because Design-Builder will have committed 
its resources for a small amount of revenue. Therefore, in addition to the overhead and 
profit paid in Section 8.1, Developer shall pay Design-Builder an additional sum, 
calculated as a percentage of the remaining balance of the Contract Price. Enter the 
percentages Developer shall pay Design-Builder if Developer terminates this 
Agreement for its own convenience prior to or after the start of construction.  

8.3 

Termination for 
Convenience: 

Developer’s Use 
of Work Product 

Developer should not use the Termination for Convenience clause to obtain Design-
Builder’s valuable design concepts and then seek lower bids from another design-
builder. If Developer terminates this Agreement for its own convenience, and chooses 
to proceed with the Project using Design-Builder’s Work Product, Developer should pay 
an additional sum for the use of Design-Builder’s Work Product pursuant to Section 4.3. 

Article  

9 
Representatives 

of the Parties 

Enter the name, title, address and telephone number of Developer’s Senior 
Representative and Developer’s Representative at Sections 9.1.1 and 9.1.2, 
respectively. 
 
Enter the name, title, address and telephone number of Design-Builder’s Senior 
Representative and Design-Builder’s Representative at Sections 9.2.1 and 9.2.2, 
respectively.  
 
The parties can elect to establish Representatives during the performance of the 
Project rather than at the time of execution of this Agreement. If Representatives are 
identified after execution of the Agreement, an appropriate amendment should be made 
to the Agreement at the time these individuals are designated.  

10.1 Insurance 

Attach an Insurance Exhibit setting forth in detail the insurance coverages required for 
the Project. Parties are advised to familiarize themselves with the terms of Article 5 of 
the General Conditions of Contract, Insurance and Bonds, and to consult their 
insurance advisor.  

10.2 Bonds 

Enter the type and amount of bonds or other performance security required for the 
Project. Where bonding is not required by statute, Developer may want to evaluate the 
project risks versus the bonding costs in deciding what type of performance security to 
require.  

11.1 Other Provisions 
Insert any other provisions. For example, the parties may elect to have disputes 
resolved through litigation rather than arbitration in which case the optional language in 
this Section should be included. 
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Standard Form of Agreement Between 

Developer and Design-Builder - Lump Sum 
 

This document has important legal consequences. Consultation with 
an attorney is recommended with respect to its completion or modification. 

 
 
 
This AGREEMENT is made as of the date of execution of that certain Bond Purchase Agreement by 
and between the City of Austin (the “City”) and Wells Fargo Capital Markets with respect to the financing 
of the Joint Use Facility, that date being the       day of        
in the year of 2013 (such “Effective Date” being inserted above by the Escrow Agent designated to hold 
this document pending such execution, provided, however, that this Agreement shall be void and of no 
effect if such date is later than February 15, 2013, unless otherwise agreed in writing by the Parties), by 
and between the following parties, for services in connection with the Project identified below. 
 
DEVELOPER: 
(Name and address) 

 
Pfeffer Development, LLC 
425 G Street, Suite 210 
Anchorage, AK 99501 
 
Texas Registered Agent: 
 

Pfeffer Development, LLC 
c/o Stephen M. Dodge, Registered Agent 
8909 Spring Lake Drive 

 Austin, TX  78750-2932 
 
DESIGN-BUILDER: 
(Name and address) 

 
Austin Commercial, L.P. 
1301 South MoPac Expressway, Suite 310 
Austin, TX  78746 

 
 
PROJECT: 
(Include Project name and location as it will appear in the Contract Documents) 
 
Austin-Bergstrom International Airport – Consolidated Rental Car Facility 
 
In consideration of the mutual covenants and obligations contained herein, Developer and Design-Builder 

agree as set forth herein. 
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Article 1 
Scope of Work 

1.1 Design-Builder shall perform all design and construction services, and provide all material, 
equipment, tools and labor, necessary to complete the Work described in and reasonably 
inferable from the Contract Documents. 

 
1.2 Duty to Cooperate. Developer and Design-Builder commit at all times to cooperate fully with 

each other, and to proceed on that basis to permit each party to realize the benefits afforded 
under this Agreement. 
 

1.3 Actions Required of Non-Parties.  Some matters necessary to the success of the Project are 
not within the control of the Parties nor in the control of persons contracted by either Party or its 
consultants for performance under this Agreement.  In each case that a duty or required 
cooperation of Austin CONRAC, the City or the RACs is identified in this Agreement, fulfillment of 
that duty or cooperation by that entity (Austin CONRAC, the City or the RACs, respectively) is a 
condition of Developer’s and Design-Builder’s duty to perform any of its related obligations under 
this Agreement. 

 
 

Article 2 

Contract Documents 
2.1 The Contract Documents are comprised of the following: 
 

2.1.1 All written modifications, amendments, minor changes and Change Orders to this 
Agreement issued in accordance with adapted and modified DBIA Document No. 535 (2010 
Edition), Standard Form of General Conditions of Contract Between Developer and Design-
Builder (Phase 2), by and between the Developer and Design-Builder dated January 7, 2013 
(“General Conditions of Contract”); 
 
2.1.2 The Design Development Documents prepared under the adapted and modified DBIA 
Form No. 520 (2010 edition), Standard Form Of Preliminary Agreement Between Developer And 
Design-Builder, accepted and approved by the City and Austin CONRAC, LLC (“Austin 
CONRAC”) and executed by and between Developer and Design-Builder as of February 2, 2012 
(the “Phase 1 Design-Build Agreement”), including the Developer’s Project Criteria, Design-
Builder’s Lump-Sum Price Proposal and the Deviation List, if any, contained in the Design-
Builder’s Phase 2 Lump-Sum Price Proposal, as modified by reconciliation dated December 19, 
2012, based on a December 17, 2012 submittal, and confirmed January 7, 2013, and which 
shall specifically identify any and all deviations from Developer’s Project Criteria, and which shall 
be deemed Exhibit A to this Agreement;  
 
2.1.3 This Agreement, including all exhibits and attachments, executed by Developer and 
Design-Builder (List for example, performance standard requirements, performance incentive 
requirements, markup exhibits, allowances, or unit prices); 
 
2.1.4 The General Conditions of Contract; and 
 
2.1.5 Construction Documents prepared and approved in accordance with Section 2.4 of the 
General Conditions of Contract. 
 
2.1.6 Contractor’s M/WBE Compliance Plan required under Section 11.25 of this Agreement. 



 

DBIA Document No. 525  Page 3 
Standard Form of Agreement Between Developer and Design-Builder - Lump Sum 
© 2010 Design-Build Institute of America  

 
 

Article 3 

Interpretation and Intent 
3.1 Design-Builder and Developer, prior to execution of the Agreement, shall carefully review all the 
Contract Documents, including the various documents comprising the Basis of Design Documents, for 
any conflicts or ambiguities. Design-Builder and Developer will discuss and resolve any identified conflicts 
or ambiguities prior to execution of the Agreement. 
 
3.2 The Contract Documents are intended to permit the parties to complete the Work and all 
obligations required by the Contract Documents within the Contract Time(s) for the Contract Price. The 
Contract Documents are intended to be complementary and interpreted in harmony so as to avoid 
conflict, with words and phrases interpreted in a manner consistent with construction and design industry 
standards. In the event inconsistencies, conflicts, or ambiguities between or among the Contract 
Documents are discovered after execution of the Agreement, Design-Builder and Developer shall attempt 
to resolve any ambiguity, conflict or inconsistency informally, recognizing that the Master Lease shall take 
precedence followed by the Contract Documents in the order in which they are listed in Section 2.1 
hereof. Conflicts existing within Section 2.1.2 shall be resolved by giving precedence first to the Deviation 
List, if any, then the Developer’s Project Criteria, and then the Design-Builder’s Proposal.  
 
3.3 Terms, words and phrases used in the Contract Documents, including this Agreement, shall have 
the meanings given them in the General Conditions of Contract.  Capitalized terms defined neither in this 
Agreement nor in the General Conditions of Contract shall have the meanings given them in the Master 
Glossary attached hereto.  
 
3.4 The Contract Documents form the entire agreement between Developer and Design-Builder and 
by incorporation herein are as fully binding on the parties as if repeated herein. No oral representations or 
other agreements have been made by the parties except as specifically stated in the Contract 
Documents. To the extent not excluded by the context, the term “parties” shall be deemed to include 
Austin CONRAC, LLC, and the City of Austin, Aviation Department (“City”). 

 
 

Article 4 

Ownership of Work Product 
4.1 Work Product. Subject to Section 11.39.1 of this Agreement, the City, Austin CONRAC and the 
Developer shall jointly own all rights, titles, and interests throughout the world in and to all drawings, 
specifications and other documents and electronic data, including such documents identified in the 
General Conditions of Contract, furnished by Design-Builder to Developer under this Agreement (“Work 
Product”).  The Work Product, including the Proposal and all plans, drawings, photos, designs, studies, 
specifications, data, computer programs, schedules, technical reports, or other work products for which 
the Design-Builder is being paid under this Agreement are subject to the right of the City, Austin 
CONRAC and the Developer to use, duplicate and disclose such items, in whole or in part, in any manner 
and for whatever purpose; and, to have others do so.  If any portion of the Work Product is copyrightable, 
the Consultant that created it may copyright it, subject to the rights of the City, Austin CONRAC and the 
Developer under this Agreement.  The Work Product shall not include internal financial documents of the 
RACs, Austin CONRAC, the Developer or the Design-Builder or proprietary software, programs, or 
methodologies used to create the Work Product.  The Design-Builder hereby grants, and shall cause the 
Consultants and subcontractors to grant the City, Austin CONRAC and the Developer a royalty-free, non-
exclusive and irrevocable license to reproduce, publish, modify and use the Work Product and to 
authorize others to do so conditioned on the express understanding that Developer’s, Austin CONRAC’s 
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or the City’s alteration of the Work Product without the involvement of Design-Builder is at sole risk of the 
respective party or third-party beneficiary that directs or authorizes the modification and without liability or 
legal exposure to Design-Builder or anyone working by or through Design-Builder, including Design 
Consultants of any tier (collectively the “Indemnified Parties”), and on the Developer’s obligation to 
provide the indemnity set forth in Section 4.5 below. The Design-Builder shall include the provisions of 
this Section in its Consultant contracts, and shall cause each Consultant to include these provisions in 
any subconsultant contracts.   
 
4.2 Should the City or Austin CONRAC elect to have anyone other than the Consultant or design 
professional who developed a respective Phase I Design Document for Pricing complete, refine or modify 
that document for use in constructing Phase II of the Project, or should the City or Austin CONRAC elect 
to use any Phase I Design Document for Pricing for expansion or modification of the Project, or for a 
different construction project, the party electing such use shall contract for design services relating to that 
use so as to place a duty on each design professional involved in such  use of a Phase I Design 
Document independently to achieve conformance with the then applicable standard of professional care 
without any reliance on whether the Phase I Design Document was previously prepared in a proper 
manner. 
 
4.3 Developer’s Limited License upon Developer’s Termination for Convenience or Design-
Builder’s Election to Terminate. If Developer terminates this Agreement for its convenience as set forth 
in Article 8 hereof, or if Design-Builder elects to terminate this Agreement in accordance with Section 11.4 
of the General Conditions of Contract, Developer’s right (and thereby Austin CONRAC’s and the City’s 
rights) to use the Work Product to complete the Project and subsequently occupy the Project, and 
Developer shall thereafter have the same rights as set forth in Section 4.2 above, conditioned on the 
following:  
 

4.3.1 Use of the Work Product is at Developer’s sole risk without liability or legal exposure to 
any Indemnified Party identified in Section 4.1 and on the Developer’s obligation to provide the 
indemnity set forth in Section 4.5 below; and 
 
4.3.2 Developer agrees to pay Design-Builder the additional sum of Zero Dollars ($ 0.00) as 
compensation for the right to use the Work Product to complete the Project and subsequently use 
the Work Product in accordance with Section 4.2 if Developer resumes the Project through its 
employees, agents, or third parties. 

 
4.4 Developer’s Limited License upon Design-Builder's Default. If this Agreement is terminated 
due to Design-Builder's default pursuant to Section 11.2 of the General Conditions of Contract, then 
Design-Builder grants Developer a limited license to use the Work Product to complete the Project and 
subsequently occupy the Project, and Developer shall thereafter have the same rights and obligations as 
set forth in Section 4.2 above. Notwithstanding the preceding sentence, if it is ultimately determined that 
Design-Builder was not in default, Developer shall be deemed to have terminated the Agreement for 
convenience, and Design-Builder shall be entitled to the rights and remedies set forth in Section 4.3 
above. 
 
4.5 Developer’s Indemnification for Use of Work Product. IF DEVELOPER IS REQUIRED TO 
INDEMNIFY ANY INDEMNIFIED PARTIES BASED ON THE USE OR ALTERATION OF THE WORK 
PRODUCT UNDER ANY OF THE CIRCUMSTANCES IDENTIFIED IN THIS ARTICLE 4, DEVELOPER 
SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS SUCH INDEMNIFIED PARTIES (AND CITY 
UNLESS SUCH USE OR ALTERATION OF THE WORK PRODUCT IS AT THE REQUEST OF OR BY 
REQUIREMENT OF CITY OVER THE OBJECTION OF THE DEVELOPER) FROM AND AGAINST ANY 
AND ALL CLAIMS, DAMAGES, LIABILITIES, LOSSES AND EXPENSES, INCLUDING ATTORNEYS’ 
FEES, ARISING OUT OF OR RESULTING FROM THE USE OR ALTERATION OF THE WORK 
PRODUCT. 
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Article 5 

Contract Time 
5.1 Date of Commencement. The Work shall commence within five (5) days of Design-Builder’s 
receipt of Developer’s Notice to Proceed (“Date of Commencement”) unless the parties mutually agree 
otherwise in writing. 
 
5.2 Substantial Completion and Final Completion. 
 

5.2.1   Substantial Completion of the entire Work shall be achieved no later than  Seven hundred 
and Sixty (760) calendar days after the later of the Date of Commencement and the receipt from 
the City of Austin of the Site Development Permit and possession of the project site, all three 
being required to determine contract time (“Scheduled Substantial Completion Date”).  
 

 The parties agree that the definition for Substantial Completion set forth in Section 1.2.18 
of the General Conditions of Contract is hereby modified to read as follows:  
 
 “Substantial Completion” shall mean the stage in the progress of the construction of the Joint 
Use Facility when the work, or a designated part of the work, is sufficiently complete in 
accordance with the Development Agreement and this Agreement so that City can occupy the 
Commercial Parking Facility for its intended use, and Austin CONRAC and RACs can occupy or 
use the balance of the Joint Use Facility for construction and installation of Tenant Improvements 
and for building activation for its intended use, all as evidenced by a certificate of Substantial 
Completion approved by City and a Certificate of Occupancy issued by a City building inspector 
prior to Substantial Completion. “Substantial Occupancy Date” shall mean the date which shall 
be no later than the date of Substantial Completion, on which Design-Builder, Developer and 
Austin CONRAC turns over to each RAC its Exclusive Use Premises for purposes of installing the 
Initial Tenant Improvements and RAC Property in the Exclusive Use Premises and preparing to 
open for business in the CONRAC on the Opening Date. 
 
5.2.2 Design-Builder understands that if Final Completion is not achieved within One Hundred 
Twenty (120) days after the Substantial Completion Date, Developer will suffer damages which 
are difficult to determine and accurately specify. Design-Builder agrees that if Final Completion is 
not achieved within One hundred and Twenty (120) days of Substantial Completion, Design-
Builder shall pay to Developer One Thousand Seven Hundred and Fifty Dollars ($1,750), as 
liquidated damages for each calendar day that Final Completion is delayed beyond the above-
referenced number of days. Liquidated damages shall be shared by the City, Developer and 
Austin CONRAC in the following manner: One Thousand Dollars ($1,000) to the City, Five 
Hundred Dollars ($500) to the Developer, and Two Hundred and Fifty Dollars ($250) to Austin 
CONRAC. Final Completion is the date when all Work is complete pursuant to the definition of 
Final Completion set forth in Section 1.2.7 of the General Conditions of Contract. 
 
5.2.3 All of the dates set forth in this Article 5 (collectively the “Contract Time(s)”) shall be 
subject to adjustment in accordance with the General Conditions of Contract and Section 5.6 of 
this Agreement. 

 
5.3 Time is of the Essence. Developer and Design-Builder mutually agree that time is of the 
essence with respect to the dates and times set forth in the Contract Documents. 
 
5.4 Liquidated Damages. Design-Builder understands that if Substantial Completion is not attained 
by the Scheduled Substantial Completion Date, as the same may be modified under Section 5.2.3, 
above, Developer will suffer damages which are difficult to determine and accurately specify. Design-
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Builder agrees that if Substantial Completion is not attained by the Scheduled Substantial Completion 
Date, Designer-Builder shall pay Developer One Thousand Seven Hundred and Fifty Dollars ($ 1,750) as 
liquidated damages for each day that Substantial Completion extends beyond the Scheduled Substantial 
Completion Date..  
 
5.5 Any liquidated damages assessed pursuant to this Agreement shall be in lieu of all liability for any 
and all extra costs, losses, expenses, claims, penalties and any other damages, whether special or 
consequential, and of whatsoever nature incurred by Developer which are occasioned by any delay in 
achieving the Contract Time(s).  
 
5.6 In addition, insofar as the Developer, the City of Austin and Austin CONRAC may agree to 
schedule extensions as provided for under the Project Delivery Agreement, the Design-Builder shall be 
entitled to extension of the Deadline for Substantial Completion of the same duration.  In the event of any 
extension for any reason authorized herein or in Section 8.2.1 of the General Conditions of Contract, all 
references herein to the Deadline for Substantial Completion shall be deemed to refer to that extended 
date. 
 
Because RAC Initial Tenant Improvements are specifically excluded from the definition of Scope of Work 
and Substantial Completion, The Design-Builder shall likewise be entitled to extension of the Deadline for 
Substantial Completion for delays in achieving Substantial Completion to the extent the delay is caused 
by RAC Initial Tenant Improvement work occurring concurrent to the Design-Builder’s Work.    

 
 

Article 6 

Contract Price 
6.1 Contract Price. Developer shall pay Design-Builder in accordance with Article 6 of the General 
Conditions of Contract the sum of ONE HUNDRED THIRTY-THREE MILLION, FIVE HUNDRED SIXTY-
SIX THOUSAND, FIVE HUNDRED and NINETY-THREE Dollars ($133,566,593) (“Contract Price”) 
Unless otherwise provided in the Contract Documents, the Contract Price is deemed to include all sales, 
use, consumer and other taxes mandated by applicable Legal Requirements.  
 
6.2 Markups for Changes. If the Contract Price requires an adjustment due to changes in the Work, 
and the cost of such changes is determined under Sections 9.4.1.3 or 9.4.1.4 of the General Conditions 
of Contract, the following markups shall be allowed on such changes: 
 

6.2.1 For additive Change Orders, including additive Change Orders arising from both additive 
and deductive items, it is agreed that Design-Builder shall receive a Fee of Three point Nine 
Three percent (3.93%) of the additional costs incurred for that Change Order. 
 
6.2.2 For deductive Change Orders, including deductive Change Orders arising from both 
additive and deductive items, the deductive amounts shall include: 
 
An amount equal to the sum of Three point Nine Three percent (3.93%) applied to the direct costs 
of the net reduction (which amount will account for a reduction associated with Design-Builder’s 
Fee).  

 
6.3 Allowance Items and Allowance Values. 
 

6.3.1 Any and all Allowance Items, as well as their corresponding Allowance Values, are set 
forth in the Design-Builder’s Lump Sum Price Proposal, incorporated as Exhibit A hereto. 
 
6.3.2 Design-Builder and Developer have worked together to review the Allowance Items and 
Allowance Values based on design information then available to determine that the Allowance 
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Values constitute reasonable estimates for the Allowance Items. Design-Builder and Developer 
will continue working closely together during the preparation of the design to develop 
Construction Documents consistent with the Allowance Values. Nothing herein is intended in any 
way to constitute a guarantee by Design-Builder that the Allowance Item in question can be 
performed for the Allowance Value. 
 
6.3.3 No work shall be performed on any Allowance Item without Design-Builder first obtaining 
in writing advanced authorization to proceed from Developer. Developer agrees that if Design-
Builder is not provided written authorization to proceed on an Allowance Item by the date set forth 
in the Project schedule, due to no fault of Design-Builder, Design-Builder may be entitled to an 
adjustment of the Contract Time(s) and Contract Price, subject to City’s prior written approval. 
 
6.3.4 The Allowance Value for an Allowance Item includes the direct cost of labor, materials, 
equipment, transportation, taxes and insurance associated with the applicable Allowance Item. All 
other costs, including design fees, Design-Builder’s overall project management and general 
conditions costs, overhead and fee, are deemed to be included in the original Contract Price, and 
are not subject to adjustment, regardless of the actual amount of the Allowance Item. 
 
6.3.5 Whenever the actual costs for an Allowance Item is more than or less than the stated 
Allowance Value, the Contract Price shall be adjusted accordingly by Change Order, subject to 
Section 6.3.4. The amount of the Change Order shall reflect the difference between actual costs 
incurred by Design-Builder for the particular Allowance Item and the Allowance Value. 

 

 
 

Article 7 
Procedure for Payment 

7.1 Progress Payments. 
 

7.1.1 Design-Builder shall submit to Developer on the  Twenty-Fifth (25th) day of each month, 
beginning with the first month after the Date of Commencement, Design-Builder’s Application for 
Payment in accordance with Article 6 of the General Conditions of Contract and 11.24 of this 
Agreement. 
 
7.1.2 Developer shall make prompt payment immediately following Developer receipt of 
payment from Austin CONRAC, City and/or Trustee based on Developer’s receipt from Design-
Builder of each properly submitted and accurate Application for Payment in accordance with 
Article 6 of the General Conditions of Contract, but in each case less the total of payments 
previously made, and less amounts properly withheld under Section 6.3 of the General 
Conditions of Contract.  The Design-Builder and the Developer agree that the payment process 
set out in Section 11.24 of this Agreement is a significantly improved payment process for this 
Phase II over the Phase I payment process under the 2011 Reimbursement Agreement, and that 
no interest on past payment amounts due shall accrue to Design-Builder except to any extent 
required under the Texas Prompt Payment statute.  The Developer may not agree to material 
variance of financial arrangements under the Development Agreement without prior notice to the 
Design-Builder. 

 
7.2 Retainage on Progress Payments.  
 

7.2.1 Developer will retain FIVE percent (5%) (or any amount as may be determined to be 
required in accordance with applicable Texas law) of each Application for Payment provided 
Developer will also reasonably consider reducing retainage for Subcontractors completing their 
work early in the Project.  
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7.2.2 In the first Pay Application under Section 11.24 of this Agreement after Substantial 
Completion of the entire Work or, if applicable, any portion of the Work, pursuant to Section 6.6 of 
the General Conditions of Contract, Developer shall make request to Austin CONRAC for release 
to Design-Builder of all retained amounts relating, as applicable, to the entire Work or completed 
portion of the Work, less an amount equal to (a) the reasonable value of all remaining or 
incomplete items of Work as noted in the Certificate of Substantial Completion and (b) all other 
amounts Developer is entitled to withhold pursuant to Section 6.3 of the General Conditions of 
Contract. 
 

7.3 Final Payment. Design-Builder shall submit its Final Application for Payment, which shall be 
deemed to include request for payment of retainage not previously released and paid, to Developer in 
accordance with Section 6.7 of the General Conditions of Contract. Developer shall make payment on 
Design-Builder’s properly submitted and accurate Final Application for Payment within thirty (30) days 
after Developer’s receipt of payment from Austin CONRAC City and/or Trustee, provided that Design-
Builder has satisfied the requirements for final payment set forth in Section 6.7.2 of the General 
Conditions of Contract. 
 
7.4 Interest. Payments due and unpaid by Developer to Design-Builder, whether progress payments 
or final payment, shall bear interest commencing THIRTY (30) days after Developer’s payment is due at 
the annual rate of one percentage point more than the most recent Prime Rate as published by the Wall 
Street Journal, or any comparable source in absence such publication and accruing each month until 
paid. 
 
7.5 Record Keeping and Finance Controls. With respect to changes in the Work performed on a 
cost basis by Design-Builder pursuant to the Contract Documents, Design-Builder shall keep full and 
detailed accounts and exercise such controls as may be necessary for proper financial management, 
using accounting and control systems in accordance with generally accepted accounting principles and 
as may be provided in the Contract Documents. During the performance of the Work and for a period of 
three (3) years after Final Payment, Developer and Developer’s accountants shall be afforded access to, 
and the right to audit from time-to-time, upon reasonable notice, Design-Builder’s records, books, 
correspondence, receipts, subcontracts, purchase orders, vouchers, memoranda and other data relating 
to changes in the Work performed on a cost basis in accordance with the Contract Documents, all of 
which Design-Builder shall preserve for a period of three (3) years after Final Payment. Such inspection 
shall take place at Design-Builder’s offices during normal business hours unless another location and 
time is agreed to by the parties. Any multipliers or markups agreed to by the Developer and Design-
Builder as part of this Agreement are only subject to audit to confirm that such multiplier or markup has 
been charged in accordance with this Agreement, with the composition of such multiplier or markup not 
being subject to audit. 

 
 

Article 8 

Termination for Convenience 
8.1 Upon ten (10) days’ written notice to Design-Builder, Developer may, for its convenience and 
without cause, elect to terminate this Agreement. In such event, Developer shall request to Austin 
CONRAC for payment for Design-Builder under Development Agreement Section 9.4 for the following: 
 

8.1.1 All Work executed and for proven loss, cost or expense in connection with the Work; 
 
8.1.2 The reasonable costs and expenses attributable to such termination, including 
demobilization costs and amounts due in settlement of terminated contracts with Subcontractors 
and Design Consultants; and  
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8.1.3 Overhead and profit in the amount of Three point Nine Three percent (3.93%) on the sum 
of items 8.1.1 and 8.1.2 above.  

 
8.2 [NOT USED] 
 
8.3 If Developer terminates this Agreement pursuant to Section 8.1 above and proceeds to design 
and construct the Project through its employees, agents or third parties, Developer’s rights to use the 
Work Product shall be as set forth in Section 4.3 hereof. Such rights may not be transferred or assigned 
to others without Design-Builder’s express written consent and such third parties’ agreement to the terms 
of Article 4. 

 
Article 9 

Representatives of the Parties 
9.1 Developer’s Representatives. 
 

9.1.1 Developer designates the individual listed below as its Senior Representative 
("Developer’s Senior Representative"), which individual has the authority and responsibility for 
avoiding and resolving disputes under Section 10.2.3 of the General Conditions of Contract: 
(Identify individual’s name, title, address and telephone numbers) 

 
Mark Pfeffer 
Pfeffer Development, LLC 
245 G Street, Suite 210 
Anchorage, AK 99501 
 
 
9.1.2 Developer designates the individual listed below as its Developer’s Representative, which 
individual has the authority and responsibility set forth in Section 3.4 of the General Conditions of 
Contract: (Identify individual’s name, title, address and telephone numbers) 

 
Bob O’Neill, P.E. 
Pfeffer Development, LLC 
245 G Street, Suite 210 
Anchorage, AK 99501 
 

9.2 Design-Builder’s Representatives. 
 

9.2.1 Design-Builder designates the individual listed below as its Senior Representative 
("Design-Builder’s Senior Representative"), which individual has the authority and responsibility 
for avoiding and resolving disputes under Section 10.2.3 of the General Conditions of Contract: 
(Identify individual’s name, title, address and telephone numbers) 

 
Jack Archer 
Austin Commercial, L.P. 
1301 South MoPac Expressway, Suite 310 
Austin, Texas 78746 
 
9.2.2 Design-Builder designates the individual listed below as its Design-Builder’s 
Representative, which individual has the authority and responsibility set forth in Section 2.1.1 of 
the General Conditions of Contract: (Identify individual’s name, title, address and telephone numbers) 
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Brian Clark 
Austin Commercial, L.P. 
1301 South MoPac Expressway, Suite 310 
Austin, Texas 78746 
 

Article 10 

Bonds and Insurance 
10.1 Insurance. Design-Builder and Developer shall procure the insurance coverages set forth in the 
Insurance Exhibit attached as Exhibit B hereto and Section 11.3 below and in accordance with Article 5 of 
the General Conditions of Contract.  
 
10.2 Bonds and Other Performance Security.  Design-Builder shall provide the following 
performance bond and labor and material payment bond or other performance security per Section 11.2 
below:  
 
 Performance Bond.  
  

   Required    Not Required  
 
  

Payment Bond.  
  

   Required    Not Required  
 
 
 Other Performance Security.  
   

 Required    Not Required  
 
 

Article 11 

Other Provisions 

11. Other Provisions The following provisions are included as required by or to ensure consistency with 
the Master Lease or the Development Agreement. Although the following provisions correspond to 
respective Sections of those respective documents, the parenthetical document references are 
informational only, and the modified language adapting those provisions to this Agreement—including the 
designation of Design-Builder to perform of certain specified construction-related obligations—shall 
govern this Agreement: 

11.1 Compliance.  Any improvement, construction, alteration, import of material, export of material, or 
any other alteration or addition to the CONRAC Site as described in this ARTICLE shall be completed in 
accordance with the provisions of the Master Lease, Legal Requirements, City Codes and Standards and 
the City Building Permit requirements. 

11.2 Performance Bond and Security.  Design-Builder to secure Payment and Performance Bonds in 
the minimum amount of one hundred percent (100%) of the Contract Price specified in this Agreement 
and naming the City, the Bond Trustee, Developer, and Austin CONRAC, as obligees.  The Payment and 
Performance Bonds shall be issued by a company(s) and be in the form(s) acceptable to City in its sole 
discretion.  Originals of the Payment and Performance Bonds and any related documentation requested 
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by City must be delivered to City prior to the Commencement of Construction.   

11.3 Insurance (Master Lease Section 15.4.4 and 2011 Reimbursement Agreement Section 9).  Design-
Builder shall procure and charge against the Contract Price, no less insurance coverages than the 
specific insurance coverages as set forth in Exhibit B to this Agreement. Design-Builder shall maintain 
such insurance throughout the course of the Project and for a minimum of one (1) year following 
Substantial Completion of the Work.  A Certificate of Insurance indicating the expiration date of Design-
Builder’s professional liability insurance is required.  In the event any commercially reasonable 
adjustments to insurance coverage, limits, and/or exclusions are deemed necessary and prudent by the 
City in accordance with Exhibit B of this Agreement, Design-Builder shall promptly notify the Developer 
and the City in writing of the increase in the amount of the insurance cost, if any, together with supporting 
documents, and, unless the City rescinds its direction for the adjustment in insurance coverage, the 
Developer shall request approval for use of budget contingency to reimburse Design-Builder for the 
increased amount of the insurance cost. 

11.4 Cooperation On Furnishing Work Product.  Design-Builder shall cooperate and coordinate with 
the Developer to ensure that a copy all reports or other Work Product created by or for the Design-Builder 
under this Agreement are furnished to the City and to Austin CONRAC. 

11.5 Success of Project.  The success of the proposed Joint Use Facility and balance of the Project is 
dependent upon its appearance and character as a major facility and its integration as part of the Airport 
consistent with the Airport Master Plan.  The Joint Use Facility and Project design character will be vetted 
through the City’s design process, and approval of the design character for the Joint Use Facility and the 
balance of the Project will be made by the City in its sole discretion. 

11.6 Construction Document Review. (Master Lease Section 9.2.2) Design-Builder shall provide interim 
construction plans and specification of the Joint Use Facility to Developer for Austin CONRAC and City 
review at the following milestones: 
 

11.6.1 Under the Phase 1 Design-Build Agreement, at thirty percent (30%) and fifty percent 
(50%) of construction documents (one hundred percent (100%) schematic design and one 
hundred percent (100%) design development, respectively) to allow for comments by City before 
City issues any applicable permits, and thereafter for approval of any proposed Significant 
Change.  (Completed prior to the Effective Date.) 

 
11.6.2 Under this Agreement, at one hundred percent (100%) of design development drawings, to 
the extent not previously submitted under Section 11.6.1 of this Agreement, at ninety-five percent 
(95%) of construction documents to allow for comments by City before City issues any applicable 
permits to Austin CONRAC, and thereafter for approval of any proposed Significant Change.  City 
agrees to review all plans and comment within fourteen (14) days of the delivery so long as 
Developer provides at least ten (10) days’ notice to City prior to delivery for review.  “Significant 
Change” means any change (or related series of changes) to the design of the CONRAC prior to 
the Date of Beneficial Occupancy that (a) results in an increase in costs in excess of $25,000; (b) 
materially impacts the overall design of the CONRAC; (c) otherwise impacts the type of space 
available to the RACs in the CONRAC; or (d) extends the completion date of the CONRAC by 
more than thirty (30) days. 
 
11.6.3 The approval by City  of any design or construction documents or any other provision does 
not create responsibility or liability on the part of City, Austin CONRAC or Developer for their 
completeness, design sufficiency or compliance with, nor waive Design-Builder’s contractual or 
legal responsibility or liability to comply, with all Environmental Laws, Legal Requirements and 
City Codes and Standards, including those   concerning the construction and design of the Joint 
Use Facility, all of which shall be Design-Builder’s sole responsibility.  In addition, such review or 
approval shall not constitute a waiver by City of the right thereafter to require Design-Builder to 
correct any failure by Design-Builder to comply with any Environmental Laws, Legal 
Requirements or City Codes and Standards. 
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11.7 [NOT USED] 
 
11.8 [NOT USED] 
 
11.9 Review & Comments on the Work Product.  The schedule for Phase II shall provide ample time 
for the Developer, Austin CONRAC and the City to review and provide their respective questions and 
comments concerning Work Product, including but not limited to interim or preliminary Work Product.   

11.10 Permitting; Planning Requirements.  (Master Lease Sections 9.2 and 9.2.1) Before Design-
Builder undertakes, causes or permits any clearing, excavation, filling, demolition, construction, 
improvement or other work on the CONRAC Site or delivery of materials or equipment to the CONRAC 
Site, whether temporary or permanent (“Commencement of Construction”), Design-Builder shall (a) obtain 
City Site Development and Building Permits required for the scope of work to be undertaken (it being 
expressly understood that phased permitting is approved to allow specified scope to proceed while work 
toward permits for other scope of work remains ongoing); and (b) otherwise comply with the requirements 
of City Codes and Standards, including the requirements for the submission and approval of the plans 
and specifications for the Joint Use Facility.  Developer, Design-Builder and others as necessary, shall 
attend such periodic meetings with City representatives as required by City for the purpose of the review 
of drawings, plans, finishes and specifications pursuant to City Codes and Standards, the Development 
Agreement, and this Agreement. 

11.10.1 To obtain all applicable permits, Design-Builder shall submit the following to City for the 
scope of work subject to the respective permit: 

11.10.2 One (1) complete copy of all work product for the design and construction of the Joint use 
Facility in electronic file formats (9CD-R) and prepared with computer-aided design and drawing 
technology utilizing City’s ABIA CAD standards. 

11.10.3 In addition to the electronic files, at least three (3) sets of full-size printed Project 
drawings, plans and specifications for the Joint Use Facility (in hard copies and electronic format 
specified by City and which may be submitted in stages depending on the stages or phases of 
construction) in sufficient detail for City to evaluate the project and its scope, including, as 
applicable,  

11.10.3.1 A site plan showing horizontal dimensions and elevations, proposed work to be 
performed and improvements to be constructed on the CONRAC Site, as well as any off-
site improvements Design-Builder proposes to perform on the Airport in conjunction with 
the construction of the Joint Use Facility, including the location of all proposed utility lines 
and connections, drainage, vehicle parking, landscaping, paths, drainage, roads and 
easements; 

11.10.3.2 architectural drawings sufficiently complete for construction showing front and 
side elevation views, floor plans for each floor of the Joint Use Facility and dimensions of 
any proposed structure and the materials, including colors and exterior finishes to be 
used, finished floor elevation data for each level and maximum elevation (height) of the 
Joint Use Facility; 

11.10.3.3 a boundary survey of the CONRAC Site, incorporating any boundary changes 
previously approved by City, unless such a survey is already on file with City on the date 
Design-Builder files the City Building Permit application; 

11.10.3.4 a copy of the schedule for the completion of the construction of the Joint Use 
Facility and a schedule of values composing the fixed price for the construction.  

11.10.3.5 documentation showing that the plans and specifications for the scope of work 
to be undertaken have received any approval required by other Governmental Authorities 
having jurisdiction over the proposed Project; and 

 
11.10.3.6 copies of all Deliverables required under the Phase I Design-Build Agreement 
and this Agreement in the amount and format specified; and  
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11.10.3.7 any additional data or documents reasonably requested by City. 

11.11 Failure to Obtain City Building Permit.  (Master Lease Section 9.2.4)  If Design-Builder does not 
obtain a City Building Permit required in Section 11.10 of this Agreement for a particular scope of work 
before beginning that work on the CONRAC Site, City may, after five (5) days written notice to Austin 
CONRAC and opportunity to cure (except in the case of real or threatened emergency to life, safety or 
structural integrity) and when it is in the interest of safe, effective, or efficient operation of the Airport to do 
so, require Austin CONRAC, and thereby Design-Builder, to cease or suspend the activity and to submit 
the application for the City Building Permit and other documentation required under Section 11.10 of this 
Agreement.  After review of the application, City shall approve or deny the application.  If City grants a 
City Building Permit, Design-Builder shall, at no cost to City, Developer or Austin CONRAC comply with 
any requirement that City includes in the approval as necessary to bring the construction into compliance 
with the permitting standards of City.  If City denies a City Building Permit and if City so directs, Design-
Builder shall, at no cost to City, Developer and Austin CONRAC remove all unauthorized improvements 
and restore the CONRAC Site to its condition prior to the unauthorized work on the CONRAC Site. 

 

11.12 Construction of Joint Use Facility. (Master Lease Section 9.4)  After Design-Builder complies 
with the requirements of Sections 11.6 and 11.10 of this Agreement, Design-Builder shall construct, equip 
and install, or cause to be constructed, equipped and installed, the Joint Use Facility on the CONRAC 
Site in accordance with the plans and specifications, schedule and budget approved by Developer and 
City, the City Codes and Standards, the City Building Permit Requirements and this Agreement, free and 
clear of all Liens and encumbrances, at no cost to City other than financing and payment for the Project 
under the Master Lease. Design-Builder shall ensure that construction activities are closed off from public 
access and ground view with construction safety barriers and easily readable signs explaining the 
construction, as approved by City prior to the Commencement of Construction.  Without limitation of the 
generality of the foregoing:  

11.12.1 Upon the Commencement of Construction, Design-Builder shall provide to City (with 
copies to Developer and Austin CONRAC) an affidavit of Commencement of Construction in 
recordable form, and a list of all known contractors, subcontractors and suppliers expected to 
provide labor or materials and thereafter upon procurement as reflected in the M/WBE 
Procurement Program Compliance Plan in accordance with Section 11.25 of this Agreement. 

11.13 The Joint Use Facility shall be constructed using new, quality materials, using only qualified 
personnel and in a good and workmanlike manner adhering to generally accepted industry standards and 
practices. (Master Lease Section 9.4.3) 

11.14 The Joint Use Facility shall be constructed in a manner that will not unreasonably interfere with or 
disturb daily operations at the Airport or City or its tenants, customers, guests or invitees.  (Master Lease 
Section 9.4.4) 

11.15 During the construction of the Joint Use Facility, the CONRAC Site shall be kept free of trash and 
debris, and all construction on the CONRAC Site or performed by Design-Builder at the Airport must be 
orderly, presentable, and compatible with its use and surroundings and otherwise in compliance with 
City’s Standards. (Master Lease Section 9.4.5) 

11.16 All portions of the CONRAC Site not directly used for the construction of the Joint Use Facility must 
be maintained by Design-Builder in a manner that does not attract birds and animals. (Master Lease 
Section 9.4.6) 

11.17 Other than the construction of the Joint Use Facility on the CONRAC Site, Design-Builder shall not 
construct or place any building or other permanent structure within the boundary line of the CONRAC Site 
unless City and Developer otherwise approves. (Master Lease Section 9.4.7) 

11.18 In construction of underground improvements, Design-Builder shall appropriately mark the surface 
of the land with adequate surface markers.  The type, quantity, and distance between the markers are 
subject to the approval of City. (Master Lease Section 9.4.8) 

11.19 Design-Builder shall keep the CONRAC Site and the Joint Use Facility free and clear of all Liens, 
claims and encumbrances, and all contractors, subcontractors and suppliers  providing labor and 
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materials for the construction of the Joint Use Facility shall be timely paid and execute Lien waivers or 
releases upon payment.  Design-Builder shall provide Developer with Lien waivers or releases from 
Design-Builder and the subcontractors at all tiers and suppliers of labor, materials, work and services for 
all component parts of the Joint Use Facility within sixty (60) days after the completion thereof and receipt 
of payment therefor, in detail acceptable to City to enable Developer and Austin CONRAC to review and 
forward the same to the City to verify compliance with the requirements of the this Agreement. (Master 
Lease Section 9.4.9)  In the event that any such Lien is recorded for any portion of the Work for which 
Design-Builder has been paid is not promptly removed, Design-Builder acknowledges that Developer may 
be required under the Development Agreement to obtain from a suitable commercial surety and file a lien 
release bond in proper form and proper amount, afford notice of the bond, and record the bond and notice 
consistent with the requirements of Texas Property Code sections 53.171, 53.172, 53.173 and 53.174, 
and additionally to indemnify and hold Austin CONRAC and the City harmless from all costs, damages 
and fees, including reasonable attorneys’ fees, which Austin CONRAC and or the City incurs as result of 
the Lien.  In such case, any such costs incurred by Developer shall be borne and paid or reimbursed by 
Design-Builder. (Development Agreement Section 17) 

11.20 On Final Completion, Design-Builder shall obtain and provide to Developer to forward to City, proof 
of all necessary permits and licenses to occupy and operate the Joint Use Facility including a certificate of 
occupancy. (Master Lease Section 9.4.10) 

11.21 Design-Builder agrees that any subcontract for construction, alteration or repair of the Joint Use 
Facility or for the purchase of material to be used, or for work and labor to be performed within or upon 
the CONRAC Site, shall be in writing and shall contain provisions to protect City from the claims of any 
laborers, subcontractors or materialmen against the Joint Use Facility and otherwise comply with the 
requirements of City Codes and Standards. Design-Builder agrees to give Developer and City immediate 
written notice of the placing of any Lien or encumbrance against the Leased Premises and further agrees 
to extinguish such Lien in accordance with below: 

11.21.1 Design-Builder agrees not to directly or indirectly create, permit or suffer any Lien to be 
imposed upon the Leased Premises or any part thereof or upon the QTA Equipment, the Fuel 
Facilities or furniture, fixtures and equipment as a result of Design-Builder’s activities and 
operations on the Leased Premises.  In the event any such Lien is created by or permitted by 
Design-Builder in violation of this Section, Design-Builder shall immediately: (a) give notice to 
Developer and City of such Lien and provide to City all related documentation and information 
requested by City; (b) discharge such Lien of record, by payment, bond or as otherwise allowed 
by Applicable Laws; and (c) provide to Developer and City a copy of the recorded release or 
discharge of such Lien and all related documentation and information requested by City.  Design-
Builder SHALL ALSO DEFEND (WITH COUNSEL APPROVED BY CITY), FULLY INDEMNIFY 
AND HOLD ENTIRELY FREE AND HARMLESS DEVELOPER, AUSTIN CONRAC AND CITY 
FROM ANY ACTION, SUIT OR PROCEEDING THAT MAY BE BROUGHT ON OR FOR THE 
ENFORCEMENT OF ANY SUCH LIEN.  (Master Lease Sections 9.4.11 and 18.2) 

11.22  All subcontracts for the construction of the Joint Use Facility shall require Substantial Completion 
no later than the Deadline for Substantial Completion within the construction schedule therefor submitted 
by Design-Builder to Developer and accepted by City and shall contain reasonable and lawful provisions 
for the payment of damages in the event the subcontractor fails to complete such construction on a timely 
basis.  Design-Builder shall take all necessary action available under each such construction subcontract 
to ensure the timely Substantial Completion of the work and in no event later that the Deadline for 
Substantial Completion. (Master Lease Sections 9.4.12) 

11.23 Design-Builder shall not seek any unearned progress payment for work not accomplished to 
develop the CONRAC, and acknowledges that Developer shall reduce, each progress payment request 
for all design build products and services retainage under Section 7.2.1 of this Agreement).    

11.24 Project Financing and Payment. (Master Lease Section 9.5)  Design-Builder acknowledges that 
the Project is to be financed and paid for with proceeds of Bonds issued by the City and other funds 
described in the Indenture, if any, through requisitions submitted by the City to the Trustee in accordance 
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with the Indenture after City’s receipt of Pay Applications (described below) from Austin CONRAC in 
accordance with the following procedures and requirements: 

11.24.1 Design-Builder shall submit to Developer pay applications for costs of the Project (“Pay 
Applications”) as set forth in the Phase II Final Project Budget (“Project Budget”) on or before a 
date to be determined, to recur on the same date or day each month (or the next business day if 
a specific date is designated and falls on a weekend or City holiday) (“Submittal Date”) until Final 
Completion.  For each Pay Application, Design-Builder  shall: (a) on or before the Submittal Date 
arrange with Developer and the City for on-site review of work performed to-date on the Joint Use 
Facility pursuant to this Agreement; and (b) on or before the Submittal Date submit to Developer 
utilizing the City required format or forms for review at the address specified below (i) an invoice 
in triplicate original, describing the percentage complete of the Project, together with the amount 
and nature of all authorized expenses under this Agreement to be paid on the percentage of work 
complete as reasonably determined by the time and materials undertaken to complete the work 
(“Progress Invoice”). 

11.24.2 The Developer shall then submit to Austin CONRAC for submittal to the City 
(i)certification that such Progress Invoice has been reviewed and approved by Developer, (ii) 
complete copies of the invoice of Design-Builder for which payment is requested under the 
Progress Invoice (along with any supporting documentation required under the Development 
Agreement or this Agreement); (iii) applicable project schedule; (iv) project task list or resource 
allocation plan from the Developer and Design-Builder for services and fees during Phase 2 of 
the Project; and (v) as Design-Builder procures work, updated Compliance Plan in accordance 
with Section 11.25 of this Agreement (the items described above  are collectively referred to as 
the “Pay Application(s)”).  
 
11.24.4 Developer shall reduce, each Pay Application by a percentage of the design and 
construction work as retainage in accordance with Section 7.2.1 of this Agreement and the 
applicable Texas law, which retainage shall remain held by the Trustee and shall be payable 
pursuant to Pay Applications submitted in accordance with Section 7.2.2 and a Pay Application 
submitted in accordance with Section 7.3 of this Agreement, the latter to be submitted no more 
than sixty (60) days after the later to occur of Final Completion or the date on which all way-
finding signage is installed if not installed by Final Completion.  (Master Lease Section 9.5.2) 
  
11.24.5 The City has agreed under the Master Lease that after the City’s review and approval of 
each Pay Application, the City shall promptly submit a requisition for payment of the same to the 
Trustee in accordance with the Indenture; provided however, the City shall not be required to 
submit more than one (1) requisition for payment per month.  The entire payment or part of any 
payment otherwise due pursuant to a Pay Application may be withheld, to be effected by a 
reduction in the amount requisitioned by City from the Trustee on account of: 

Delivery of defective, untimely, or non-conforming work by the Design-Builder, Developer 
or Austin CONRAC; or 

Failure of the Austin CONRAC to submit proper invoices with all required attachments 
and supporting documentation. 

The City has also agreed under the Master Lease that the City shall furnish prompt written notice 
to Austin CONRAC of any withholding claimed by City as described above, which notice shall 
include identification of the amount withheld and the reason or reasons for such withholding, and 
that upon the cure of the reason or reason(s) for amounts withheld to the satisfaction of City, City 
shall submit a requisition for payment of the amount withheld to the Trustee in accordance with 
the Indenture. (Master Lease Section 9.5.3) 

11.24.6 Except for any amount expressly identified in the Project Budget as a time and material 
expense, the amount for Design-Builder under Section 6.1 of this Agreement (and identified in the 
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final City-approved Project Budget) is a lump sum to be paid according to the percentage 
complete of the Project as certified by Design-Builder and confirmed by Developer’s cost 
consultant, and for actual amounts invoiced for the time and material line items, all as submitted 
to and approved by Developer and Austin CONRAC, reviewed by City’s independent cost 
consultant, and approved by City’s Contract Manager.  As noted in Section 7.3 of this Agreement, 
a final Pay Application, which shall be deemed to include request for payment of retainage, may 
be submitted to City after the later to occur of Final Completion or the date on which all way-
finding signage is installed if not installed by Final Completion and acceptance of the same in 
writing by City. (Master Lease Section 9.5.4) 

11.24.7 Design-Builder acknowledges that the City has reserved the right to audit and examine at 
any reasonable time the books and records of the Design-Builder to the extent necessary, 
consistent with the industry standards pertaining to lump-sum projects as contemplated under the 
Development Agreement, to verify the accuracy of any statement, charge, computation or invoice 
made under this Agreement, and to recover from Design-Builder any overcharge paid by the City 
or the Trustee via Austin CONRAC, and Developer to Design-Builder.  Design-Builder shall retain 
all such records for a period of three (3) years after the Trustee’s final payment for the Project or 
until all audit and litigation matters that City has brought to the attention of the Austin CONRAC 
are resolved, whichever is longer.  Design-Builder agrees to refund to City any overpayments 
disclosed by any such audit.  Design-Builder shall include the provisions of this Section in all 
Design-Builder agreements entered into in connection with the Project. (Master Lease Section 
9.5.5) 

11.24.8 The City has agreed to provide to Austin CONRAC a Texas sales and use tax 
certification form, and Developer shall cause such form to be provided to Design-Builder.  (Master Lease 
Section 9.5.5.1) 

11.25 Minority-Owned and Women-Owned Business Enterprise (M/WBE) Procurement Program.  
Design-Builder shall comply with the standards and principles of the City Minority-Owned and Women-
Owned Business Enterprise (M/WBE) Procurement Program, found at Austin City Code Chapters 2-9A, 
2-9B, 2-9C, and 2-9D (Procurement Program).  Accordingly, Design-Builder shall develop and submit to 
City an M/WBE Compliance Plan for approval in accordance with the standards and principles of the 
Procurement Program.  Design-Builder will utilize subcontractors, suppliers and consultants that either 
assist Design-Builder in meeting the M/WBE participation goals, or Design-Builder will demonstrate Good 
Faith Efforts to meet the goals. The Compliance Plan is hereby incorporated into and made a part of this 
Agreement for all purposes once approved by City, and a violation by Design-Builder shall be an event of 
default. 

 

11.25.1 Subcontracting   If the Design-Builder has at any time identified a Subcontractor in a 
MBE/WBE Program Compliance Plan, the Design-Builder and the Subcontractor shall comply 
with the applicable provisions of Chapters 2-9A, 2-9B, 2-9C, and 2-9D of the Austin City Code 
and the terms of the Compliance Plan as approved by the City (the “Plan”). No Subcontractor 
shall be employed except as provided in the Plan. No Subcontractor identified in the Plan may be 
replaced, unless the substitute has been accepted by the City in writing. No acceptance by the 
City of any Subcontractor shall constitute a waiver of any rights or remedies of the City with 
respect to defective or incomplete Deliverables provided by a Subcontractor.  The Design-Builder 
shall be fully responsible to Developer, the RACs and the City for all acts and omissions of each 
Subcontractor just as the Design-Builder is responsible for its own acts and omissions. Nothing 
herein shall create for the benefit of Design-Builder or any Subcontractor a contractual 
relationship between the City and Design-Builder or the Subcontractor, nor shall it create any 
direct obligation on the part of the City to pay or to see to the payment of any moneys due the 
Design-Builder or Subcontractor. 

11.25.2 Public Outreach Communications Plan.  Design-Builder, in cooperation with the 
Developer and the City, shall develop a public outreach communications plan satisfactory to the 
City to ensure compliance with the City’s MBE/WBE Program Compliance Plan and the Austin 
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City Code, including the applicable provisions of Chapters 2-9A, 2-9B, 2-9C, and 2-9D. 

 

11.26 Substantial Completion. (Master Lease Section 9.4.2)  Design-Builder shall cause the 
construction of the Joint Use Facility to be Substantially Complete no later than the Deadline for 
Substantial Completion, as stated under Article 5 of this Agreement, and as modified thereunder and 
approved by City as shown by the City’s consent to the attachment of this form of agreement as an 
exhibit to the Master Lease, with all required permit sign-offs, regulatory inspections and structural 
components completed, equipment and systems installed and functional and all interior and exterior wall, 
ceiling and floor finish materials installed excluding only the completion of the Punch-List Items, Initial 
Tenant Improvements and modifications of or enhancements to way-finding signage as provided below.  
When Substantial Completion of the Joint Use Facility has been obtained: 

11.26.1 Design-Builder shall notify Developer and shall schedule and perform within fourteen 
days a joint punch-list inspection with Developer, Austin CONRAC  and City and identify items to 
be corrected or completed by Final Completion (the “Punch-List Items”); 

11.26.2 Design-Builder shall provide Developer with a certified letter indicating that the Joint Use 
Facility was constructed in accordance with the construction plans and specifications submitted to 
and approved by City and that installation of all components is in accordance with all Applicable 
Laws, Legal Requirements, City Codes and Standards, the City Building Permit Requirements, 
and this Agreement;  

11.26.3 Design-Builder shall diligently pursue and achieve Final Completion (inclusive of all 
Punch-List Items identified during the joint punch-list inspection by Design-Builder, City, 
Developer and Austin CONRAC) no later than the date provided under Section 5.2.2 of this 
Agreement; 

11.26.4 Design-Builder, Developer, and Austin CONRAC shall turn over to City the first floor of 
the Joint Use Facility (other than the first floor of the QTA) for City use as the Commercial Parking 
Facility, as defined in the attached Master Glossary, the IDF Rooms and the Parking 
Management Office and thereafter City shall have exclusive possession of the same subject to 
Design-Builder’s license to access the premises for purposes of completing Punch-List Items until 
Final Completion; 

11.26.5 Design-Builder, Developer, and Austin CONRAC shall turn over to each RAC its 
Exclusive Use Premises for purposes of installing the Initial Tenant Improvements (provided that 
nothing herein shall prohibit Design-Builder from providing earlier license to the RACs to enter the 
Exclusive Use Premises for commencement of such work) and Design-Builder shall coordinate 
with the RACs so as not to unreasonably interfere with their efforts to cause the Initial Tenant 
Improvements to be substantially completed no later than Final Completion;  

11.26.6 Design-Builder shall work with Developer, Austin CONRAC and City to complete all 
modifications of or enhancements to way-finding signage in the Joint Use Facility no later than 
ninety (90) days after Final Completion. 
 

11.27 Surveys. (Master Lease Section 9.7) If the as-built survey required pursuant to Section 11.29.3, 
below, is not approved by City, Design-Builder shall provide to City for further approval revised as-built 
survey plat(s) and metes and bounds description(s) incorporating any changes directed by City within ten 
(10) Business Days of Design-Builder’s receipt of notice(s) from City of any required revisions.  

11.27.1 A Professional Land Surveyor registered in the State of Texas using the then current 
professional survey standards as established by the Texas Society of Professional Surveyors 
must conduct all surveying required under this Agreement.  All surveys must be prepared at no 
cost to City.  Design-Builder shall obtain and comply with all survey instructions from City.   

11.28  [NOT USED] 
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11.29 Documentation of Final Completion of Construction. (Master Lease Section 9.6) Design-Builder 
shall within forty-five (45) days after the Final Completion of construction of the Joint Use Facility, submit 
to Developer written documentation that the construction has been completed as required by this 
Agreement including, without limitation, the following: 

11.29.1 “As built” drawings of the Joint Use Facility (hard copies and electronic format) in full 
conformance with City’s requirements.  The “as built” drawings shall include details of all 
construction disciplines, including electrical (including switch gear and source of permanent 
power), plumbing, mechanical, architectural and information technology structures, lines and 
facilities and meets the requirements of the Airport CAD standards.   

11.29.2 Proof of all necessary permits and licenses to occupy and operate the Joint Use Facility 
including a certificate of occupancy. 

11.29.3 An as-built survey of the CONRAC Site and the Joint Use Facility.  The as-built survey 
must establish the location and dimensions of all improvements constructed or installed and any 
dedications, easements and other encumbrances on the CONRAC Site and must provide 
bearings and distances to an established survey point in a form consistent with generally 
accepted professional standards and any special survey instructions issued by City or required by 
the FAA and meets the requirements of the Airport CAD standards.   

11.29.4 Affidavit of completion of construction and Lien waiver in recordable form executed by the 
Design-Builder which shall include certification of payment of all amounts due in connection with 
the construction of the Joint Use Facility and compliance with the M/WBE Compliance Plan under 
Section 11. 25 of this Agreement. 

11.29.5 For any equipment installed, Design-Builder shall deliver to Developer two (2) hard 
copies and one PDF format copy of the complete operations and maintenance manuals and 
warranties therefor.   

11.29.6 Design-Builder shall within twenty (20) days after Final Completion submit to Developer a 
summary statement of the costs of the design, permitting and construction of the Joint Use 
Facility as follows: 

11.29.6.1 a statement of the costs of the design, permitting and construction of the Joint 
Use Facility signed by the Design-Builder. 

11.24.9 a notarized affidavit signed by Design-Builder attesting to the costs of the design, 
permitting and construction.   

11.30 [NOT USED]  

11.31 [NOT USED]  

11.32 Design-Builder agrees that, once Bonds are sold to finance the construction of the Joint Use 
Facility and this Agreement is fully executed, Design-Builder must complete construction of the Joint Use 
Facility according to the scope of the Project as of the date of the sale of the Bonds, subject to any 
changes thereafter by City-approved written change order executed by Developer and Design-Builder, 
and regardless of any increase in cost in excess of the fixed price for the scope of the Project as of the 
date of the sale of the Bonds. (Master Lease Section 9.8.2) 

11.33 In the event Design-Builder fails to complete the Joint Use Facility for any reason, other than as a 
result of a material breach by City, Design-Builder shall, upon demand and at no additional cost or charge 
to City, deliver to Developer all Deliverables that were paid for from Bond proceeds or otherwise from 
proceeds of the Customer Facility Charges.  Without diminishing any other contractual obligations of 
Design-Builder under this or any other document, such Deliverables shall be accompanied by such 
licenses and warranties as Design-Builder possess for the use of the Deliverables. The delivery of 
Deliverables under this Section will not satisfy, cure or release a default, if any, of  Design-Builder under 
this Agreement.  (Master Lease Section 9.8.3) 
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11.34 Ownership of Improvements and Equipment. (Master Lease Section 10.1) Title to the Joint Use 
Facility, CONRAC Capital Improvements and all other improvements and equipment constructed, placed 
or installed on the CONRAC Site under this Agreement including, without limitation, the Fuel Facilities 
(except for aboveground and underground fuel storage tanks, which shall be property of Austin 
CONRAC), shall vest in and be the exclusive property of City as the same are being constructed, placed 
or installed and after completion of construction.     

 

11.35   Warranty (Development Agreement Section 15.4) The Design-Builder warrants and represents, 
that all services to be provided by Design-Builder to the Developer under this Agreement will be fully and 
timely performed in a good and workmanlike manner in accordance with generally accepted industry 
standards and practices, the terms, conditions, and covenants of this Agreement, and all applicable 
Federal, State and local laws, rules or regulations.  Additionally, the Design-Builder agrees that these 
warranties and covenants shall be included in all contracts with Subcontractors and any agreements 
between the Subcontractors and their Sub-Subcontractors. 

A. The Design-Builder does not, and no Subcontractor shall, limit, exclude or disclaim the 
foregoing warranty or any warranty implied by law, and any attempt to do so shall be 
without force or effect. 

B. If within a period of one year from the date of Substantial Completion, the Developer or 
the City determines that one or more of the above warranties were breached, the Design-
Builder shall, or shall cause the responsible Subcontractor to promptly upon receipt of 
demand perform the services again in accordance with above standard at no additional 
cost to the Developer. The Design-Builder agrees that it shall include these warranties 
and covenants shall be included in all contracts with its Subcontractors and any 
agreements between the Subcontractors and their Sub-Subcontractors.  All costs 
incidental to such additional performance, if any, shall be borne by the Design-Builder or 
such Subcontractor without further reimbursement from the Developer. The Developer or 
the City shall give the respective Subcontractor and Design-Builder written notice of the 
breach of warranty within thirty (30) calendar days of discovery of the breach warranty, 
but failure to give timely notice shall not impair the Developer’s or the City’s rights under 
this section. 

C.  If the Design-Builder or any Subcontractor is unable or unwilling to perform its services in 
accordance with the above standard as required by the Developer, then in addition to any 
other available remedy, the Developer may reduce the amount it is required to pay the 
Design-Builder under this Agreement, and purchase conforming services from other 
sources.  

11.35.1  Warranty Against Infringements (Development Agreement Section 15.5) The Design-
Builder, in its own capacity, represents and warrants to the Developer and the City, that the 
Deliverables will not infringe, directly or contributorily, any patent, trademark, copyright, trade 
secret, or any other intellectual property right of any kind of any third party.  The Design-Builder 
agrees that it shall include these warranties and covenants in all contracts with Subcontractors 
and any agreements between the Subcontractors and their Sub-Subcontractors and shall require 
them, at their sole expense, to defend, indemnify, and hold the Developer and the City harmless 
from and against all liability, damages, and costs (including court costs and reasonable fees of 
attorneys and other professionals) arising out of or resulting from: (i) any claim that the 
Developer’s or the City’s exercise anywhere in the world of the rights associated with the 
Developer’s or the City’s use of the Deliverables and Work infringes the intellectual property 
rights of any third party; or (ii) the Subcontractor’s breach of any representations or warranties 
stated in this Section.  Each Subcontractor shall obtain cross-warranties and cross 
indemnification from each Sub-Subcontractor to the same extent as provided in this Section.   

11.35.2 Warranty of Fitness and Suitability. (Master Lease Section 10.3)  Design-Builder 
warrants to Developer and City that the Improvements as of the completion of construction and 
installation of each of said improvements or equipment will be: safe, habitable, clean, of sound 
condition structurally and otherwise, free from patent and latent defects, in compliance with all 
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Legal Requirements, City Codes and Standards, City Building Permit Requirements, the Master 
Lease, the Development Agreement and this Agreement, and suitability for every purpose and 
use and in every respect contemplated by the Design Development Documents as of the effective 
date of this Agreement .  Design-Builder expressly waives any knowledge or notice Developer, 
Austin CONRAC or City may or should reasonably have with respect to any defect in the 
Improvements.  Neither Developer, Austin CONRAC nor City shall be deemed to have accepted 
any such defect notwithstanding any inspection, knowledge or actual or constructive notice, which 
shall in no way prejudice or impair Developer’s, Austin CONRAC’s or City’s rights under Design-
Builder’s warranties in this Section or as a third party beneficiary of the Development Agreement 
or this Agreement.  Design-Builder acknowledges the City’s right to enforce the warranties in this 
Agreement as a third party beneficiary of this Agreement in accordance with their respective 
terms and to proceed directly against the parties to this Agreement, subject first to reasonable 
good faith efforts to coordinate enforcement through any non-breaching primary party.  Any 
improvements or equipment not approved and accepted by City under this Agreement, shall be 
promptly removed by Design-Builder and replaced with improvements or equipment, as 
applicable, in compliance with Legal Requirements, City Codes and Standards, City Building 
Permit Requirements 

11.35.3 Assignment of Agreements and Warranties.  Without modifying, reducing or negating 
any obligation of Design-Builder under this Agreement, Design-Builder hereby assigns to City a 
concurrent, non-exclusive right to enforce the terms of this Agreement and any other construction 
contract and/or warranty right of Design-Builder relating to the Improvements (provided, such 
assignment shall not be applicable to any contract and/or warranty which would, as a result of 
such assignment, constitute a violation of, or void, the warranty provisions of any such contract or 
warranty).  City, following City’s written notice to Austin CONRAC, Developer and Design-Builder, 
shall have the right, but not the obligation, to act on Austin CONRAC’s behalf pursuant to this 
Agreement subject first to reasonable good faith efforts to coordinate enforcement through any 
non-breaching primary party.   

11.36 Improvements to Existing City Parking Garage. (Master Lease Section 10.4)  Notwithstanding 
any other provision herein, Design-Builder  shall have no responsibility for the integrity of the existing 
parking garage owned by the City located to the South of the Joint Use Facility on which Design-Builder 
will construct walkway improvements. Design-Builder however shall not cause or contribute to any 
structural damage to the existing parking garage during the construction of improvements thereon. 

 
11.37 [NOT USED]  

 
11.38 Disputes between Design-Builder and Developer.  In the event of any dispute arising between 
Design-Builder and Developer regarding any part of this Agreement or the Parties' obligations or 
performance hereunder, either Party may institute the dispute resolution procedures set forth herein.  The 
Parties shall continue performance of their respective obligations hereunder notwithstanding the 
existence of a dispute, except only for the failure to pay timely for Phase II work.   
 

11.38.1 Initial Meeting to Resolve Disputes.  Either of the Parties may from time to time call a 
special meeting for the resolution of disputes that would have a material impact on the cost or 
progress of the Project.  Such meeting shall be held at Design-Builder’ s offices in Austin, Texas 
within three (3) working days after written request therefore, which request shall specify in 
reasonable detail the nature of the dispute.  Austin CONRAC’s Authorized Representative, 
Developer’s Authorized Representative, a representative from the Design-Builder, and City’s 
Authorized Representative, and any other person who may be affected in any material respect by 
the resolution of such dispute must attend the meeting.  Such Authorized Representatives shall 
have authority to settle the dispute and shall attempt in good faith to resolve the dispute.  
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If it is determined that attendance on behalf of the RACs is necessary at any such special 
meeting, the RACs may attend through a single Authorized Representative.  To act as the single 
Authorized Representative for the RACs at such a dispute resolution meeting, the individual shall 
be so designated in a written resolution signed by an officer of, respectively, each of the RACs, 
and a true copy of the written resolution signed on behalf of the RACs shall be made available, 
upon request, to any other person or entity attending the dispute resolution meeting. 
 
City designates the individual below as its Authorized Representative (“City’s Authorized 
Representative”) which individual has the authority and responsibility for avoiding and resolving 
disputes, subject to City Council authorization as necessary. 
 
Jim Smith, Executive Director 
City Austin Department of Aviation 
3600 Presidential Boulevard, Suite 411 
Austin, TX  78719 
 
Developer designates the individual below as its Authorized Representative (“Developer’s 
Authorized Representative”) which individual has the authority and responsibility for avoiding and 
resolving disputes. 
  
Mark Pfeffer 
Pfeffer Development, LLC 
425 G Street, Suite 210 
Anchorage, AK 99501 
 
11.38.2 Mediation.  If the dispute has not been resolved within five (5) working days after the 
special meeting has been held, a mediator, mutually acceptable to the parties and experienced in 
design and construction matters shall be appointed.  The parties shall share the cost of the 
mediator.  If the parties cannot agree on the selection of a mediator within ten days of the 
decision to proceed to mediation, then either party may request that the Travis County Dispute 
Resolution Center select a mediator to serve as a mediator for the parties.  The mediator shall be 
a lawyer or retired judge competent in the subject matter of the dispute.  The mediator shall be 
given any written statements of the Parties and may review the Project and any relevant 
documents.  The mediator shall call a meeting of the parties within ten (10) working days after 
his/her appointment, which meeting shall be attended by Design-Builder’s  Authorized 
Representative, Developer’s Authorized Representative, Austin CONRAC’s Authorized 
Representative and the City’s Authorized Representative, and any other person who may be 
affected in any material respect by the resolution of such dispute.  Such Authorized 
Representatives shall have authority to settle the dispute and shall attempt in good faith to 
resolve the dispute.  During such ten (10) day period, the mediator may meet with the Parties 
separately. 
 

11.38.2.1  The mediation proceedings shall be conducted under the Texas Alternative 
Dispute Resolution Act concerning mediations.  The comments and/or findings of the 
mediator, together with any written statements prepared, shall be non-binding, 
confidential and without prejudice to the rights and remedies of any Party.  The entire 
mediation process shall be completed within twenty (20) working days of the date upon 
which the initial special meeting is held, unless the Parties agree otherwise in writing.  If 
the dispute is settled through the mediation process, the decision will be implemented by 
written agreement signed by the parties. 

 
11.38.3 Court.  In the event the mediation is not successful, all remaining claims and disputes 
between Design-Builder and Developer shall be decided by litigation in state or federal Courts in 
Travis County, Texas, and Design-Builder and Developer agree to submit to the exclusive 
personal jurisdiction and venue of such courts, provided, however, that if the claims or disputes 
between Developer and Design-Builder include one or more issues of fact or law common to 
litigation arising from this Project and involving one or more of the City, Austin CONRAC and the 
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RACs, then in that event Developer and Design-Builder agree to join in or be joined in that 
litigation. The prevailing party in such action shall be entitled to payment of their reasonable 
attorney fees and court costs incurred in the court action itself and in any action necessary to 
enforce the judgment, except that in any litigation in which the City of Austin is a party, no 
attorney’s fees shall be awarded against or to the City. 

 
11.39 Confidentiality. Subject to Section 11.39.1, below, Confidential Information is defined as 
information which is determined by the transmitting party to be of a confidential or proprietary nature and: 
(i) the transmitting party identifies it as either confidential or proprietary; (ii) the transmitting party takes 
steps to maintain the confidential or proprietary nature of the information; and (iii) the document is not 
otherwise available in or considered to be in the public domain. The receiving party agrees to maintain 
the confidentiality of the Confidential Information and agrees to use the Confidential Information solely in 
connection with the services set forth in this Agreement. 
 

11.39.1 Open Records Requests.  The City is expected to use its best efforts to provide timely 
written notice to the Developer and/or Design-Builder of any request received by the City 
pursuant to the Texas Public Information Act (the “PIA”) requesting (i) internal financial 
information of the RACs, Developer or Design-Builder, including detailed billing statements from 
their Sub-Subcontractors, collected, assembled or maintained for the City and to which 
information the City has contractual access; or (ii) other information held by the City to which 
RACs, Developer or Design-Builder may assert “confidential business information” or “trade 
secret” status under the PIA or which has been specifically designated in writing by the RACs, 
Developer or Design-Builder as “privileged” or” confidential,” all for the purpose of providing the 
RACs, Developer and/or Design-Builder an opportunity to seek to protect such information from 
disclosure to third parties.  The City makes no representation as to how the Attorney General of 
Texas will rule on any open records request under the PIA, but, subject to the City’s obligations 
under the PIA, the City agrees to withhold disclosure of information covered by this Section until 
required to release it by the Attorney General or a court of competent jurisdiction, and to 
cooperate with the RACs, the Developer and the Design-Builder in asserting their exemption 
claims under the PIA.   

 
11.39.2 Confidentiality (Development Agreement Section 15.6).  In order to perform under this 
Agreement, the Design-Builder or a Subcontractor may require access to certain of the City of 
Austin’s confidential information (including trade secrets, confidential know-how, confidential 
business information, and other information which the City considers confidential) (collectively, 
“Confidential Information”). The Design-Builder acknowledges and agrees that the Confidential 
Information is the valuable property of the City and any unauthorized use, disclosure, 
dissemination, or other release of the Confidential Information will substantially injure the City. 
The Design-Builder (including Design-Builder’s employees, Subcontractor, agents, or 
representatives) agrees that it has a separate responsibility to maintain the Confidential 
Information in its possession or control in strict confidence and shall not disclose, disseminate, 
copy, divulge, recreate, or otherwise use the Confidential Information without the prior written 
consent of the City or in a manner not expressly permitted under this Agreement, unless the 
Confidential Information is required to be disclosed by law or an order of any court or other 
governmental authority with proper jurisdiction, provided the Design-Builder promptly notifies the 
City before disclosing such information so as to permit the City reasonable time to seek an 
appropriate protective order. The Design-Builder agrees to use protective measures no less 
stringent than Design-Builder uses within its own business to protect its own most valuable 
information, which protective measures shall under all circumstances be at least reasonable 
measures to ensure the continued confidentiality of the Confidential Information. The Design-
Builder agrees that these warranties and covenants shall be included in all contracts with its 
Subcontractors and any agreements between the Subcontractors and their Sub-Subcontractors.  
The material breach of this section shall be an event of default and the Developer shall have the 
right to terminate this Agreement for cause. 

 



 

DBIA Document No. 525  Page 23 
Standard Form of Agreement Between Developer and Design-Builder - Lump Sum 
© 2010 Design-Build Institute of America  

11.40 Assignment. Neither Design-Builder nor Developer shall without the written consent of the other 
party and the City, assign, transfer, or sublet any portion or part of its obligations under this Agreement. 
Notwithstanding the foregoing, Design-Builder acknowledges that the City and RACs are each third-party 
beneficiaries of this Agreement and may seek an assignment of this Agreement from Developer, which 
Developer may grant, without Design-Builder’s consent. 
 
11.41  Governing Law. This Agreement shall be governed by the laws of the place of the Project, without 
giving effect to its conflict of law principles. 
 
11.42 Severability. If any provision or any part of a provision of this Agreement shall be finally 
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to applicable laws by 
any authority having jurisdiction, such determination shall not impair or otherwise affect the validity, 
legality, or enforceability of the remaining provisions or parts of the provision of this Agreement, which 
shall remain in full force and effect as if the unenforceable provision or part was deleted. 
  
11.43 Amendments. This Agreement may not be changed, altered, or amended in any way except in 
writing signed by a duly authorized representative of both parties. 
 
11.44 Entire Agreement. This Agreement forms the entire agreement between Developer and Design-
Builder. No oral representations or other agreements have been made by the parties except as 
specifically stated in this Agreement. 
 
11.45 Effective Date as to Notice Requirements. Notwithstanding the Effective Date first stated above, 
all provisions of this Agreement requiring notice by any Party to any other Party within a stated period 
following an occurrence or the acquisition of knowledge are effective only as of the date of full execution 
of this Agreement by all Parties.  To the extent any occurrence or knowledge after the Effective Date first 
stated above but predating such full execution would have required notice by a Party had this Agreement 
then-been in effect, the Party shall be given the notice within the applicable number of days after receipt 
of a fully executed copy of this Agreement. 
 
11.46 Indemnity (Master Lease Section 15.1).   

11.46.1 No Liability of City.  Except to the extent any such injury or damage is caused by the 
gross negligence or willful misconduct of City, the City shall not be liable for any injury (including 
death) to any persons or for damage to any property regardless of how such injury or damage is 
caused, sustained or alleged to have been sustained by Design-Builder or by others, including all 
persons directly or indirectly employed by Design-Builder, or any agents, contractors, subcontractors, 
subtenants, licensees or invitees of Design-Builder, as a result of any condition (including existing or 
future defects in the CONRAC Site) or occurrence (including failure or interruption of utility service) 
whatsoever related in any way to Design-Builder’s use or occupancy of the CONRAC Site or of areas 
adjacent thereto.  No elected or non-elected official, employee or officer of City shall have any 
personal liability with respect to (a) any of the provisions of this Agreement; (b) any injury (including 
death) to any persons or for damage to any property regardless of how such injury or damage is 
caused, sustained or alleged to have been sustained by Design-Builder or by others, including all 
persons directly or indirectly employed by Design-Builder, or any agents, contractors, subcontractors, 
subtenants, licensees or invitees of Design-Builder, as a result of any condition (including existing or 
future defects in the CONRAC Site) or occurrence (including failure or interruption of utility service) 
whatsoever related in any way to Design-Builder’s use or occupancy of the CONRAC Site or of areas 
adjacent thereto, except to the extent any such injury or damage is caused by the gross negligence or 
willful misconduct of such elected or non-elected official, employee, or officer of City; or (c) a default 
by City hereunder or the exercise by City of any of its remedies hereunder upon the occurrence of an 
Event of Default. 

11.46.2 Indemnification by Design-Builder.  DESIGN-BUILDER SHALL DEFEND, INDEMNIFY 
AND HOLD HARMLESS THE CITY AND ITS ELECTED AND NON-ELECTED OFFICIALS, 
DEVELOPER, THE RACS AND AUSTIN CONRAC, AND EMPLOYEES, AGENTS, 
REPRESENTATIVES, SUCCESSORS AND ASSIGNS OF THE CITY, DEVELOPER, THE RACS 
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AND AUSTIN CONRAC (COLLECTIVELY, THE “INDEMNIFIED PARTIES”), FROM AND AGAINST 
ALL COSTS, EXPENSES (INCLUDING REASONABLE ATTORNEYS’ FEES, EXPENSES OF 
INVESTIGATION AND LITIGATION, AND COURT COSTS), LIABILITIES, DAMAGES, CLAIMS, 
SUITS, JUDGMENTS, ACTIONS, AND CAUSES OF ACTIONS WHATSOEVER (COLLECTIVELY, 
“CLAIMS”) RESULTING FROM OR CONCERNING THIS AGREEMENT OR THE CONDUCT OF 
DESIGN-BUILDER’S ACTIVITY AT THE AIRPORT, TO THE EXTENT ARISING DIRECTLY OR 
INDIRECTLY, OUT OF (A) ANY BREACH OF THIS AGREEMENT BY DESIGN-BUILDER, ITS 
AGENTS, EMPLOYEES OR SUB-CONTRACTORS, (B) ANY FALSE REPRESENTATION OR 
WARRANTY MADE BY DESIGN-BUILDER HEREUNDER, (C) ANY NEGLIGENT ACT OR 
OMISSION OR WILLFUL MISCONDUCT OF DESIGN-BUILDER, OR ITS AGENTS, EMPLOYEES 
OR CONTRACTORS, AND (D) TO THE EXTENT COVERED BY INSURANCE REQUIRED TO BE 
MAINTAINED BY DESIGN-BUILDER HEREUNDER, ANY ALLEGED, ESTABLISHED, OR 
ADMITTED ACT OR OMISSION OF THE INDEMNIFIED PARTIES, INCLUDING ALL CLAIMS 
CAUSED BY THE NEGLIGENCE OR STRICT LIABILITY OF THE INDEMNIFIED PARTIES, BUT, 
TO THE EXTENT ALLOWED BY TEXAS LAW, EXCLUDING CLAIMS TO THE EXTENT CAUSED 
BY THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF THE INDEMNIFIED PARTIES AS 
DETERMINED BY A COURT OF COMPETENT JURISDICTION, PROVIDED THAT THE 
EXECUTION OF THIS AGREEMENT WILL NOT BE DEEMED A NEGLIGENT ACT.  DESIGN-
BUILDER SHALL ASSUME ON BEHALF OF THE INDEMNIFIED PARTIES AND CONDUCT WITH 
DUE DILIGENCE AND IN GOOD FAITH THE DEFENSE OF ALL CLAIMS THAT ARE SUBJECT TO 
DESIGN-BUILDER’S INDEMNITY OBLIGATION AND ASSERTED AGAINST ANY OF THE 
INDEMNIFIED PARTIES.  DESIGN-BUILDER MAY CONTEST THE VALIDITY OF ANY CLAIMS, IN 
THE NAME OF DESIGN-BUILDER OR THE INDEMNIFIED PARTIES, AS DESIGN-BUILDER MAY 
IN GOOD FAITH DEEM APPROPRIATE, PROVIDED THAT THE EXPENSES THEREOF SHALL BE 
PAID BY DESIGN-BUILDER.  THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE 
EXPIRATION OR EARLY TERMINATION OF THIS AGREEMENT. 

Maintenance of the insurance required under this Agreement shall not limit the Design-Builder’s 
obligations under this Article.  The Design-Builder shall require each Subcontractor to indemnify the 
City to the same extent as provided in this Article. 

11.47 [NOT USED]  

11.48 Waiver of Attorneys’ Fees. Except with respect to any obligation to indemnify and defend, 
above, each party waives any and all rights under law or in equity to seek or recover attorneys’ fees from 
the City in any civil or administrative litigation or dispute resolution proceeding for breach of this 
Agreement or to enforce any provision of this Agreement.    

11.49 Gratuities.  The City may cancel the agreement for funding the Project without liability if it is 
determined by the City that gratuities were offered or given by the Developer or Design-Builder or any 
agent or representative of the Design-Builder to any officer or employee of the City of Austin with a view 
toward securing that funding agreement or securing favorable treatment with respect to the awarding or 
amending or the making of any determinations with respect to the performing of such contract.  In the 
event that agreement is canceled by the City pursuant to this provision, the City shall be entitled, in 
addition to any other rights and remedies, to recover or withhold the amount of the cost incurred by the 
Design-Builder in providing such gratuities. 

11.50 Prohibition Against Personal Interest in Contracts.  No officer, employee, contractor, or 
elected official of the City who is involved in the development, evaluation, or decision-making process of 
the performance of any solicitation shall have a financial interest, direct or indirect, in the Agreement 
resulting from that solicitation.  Any willful violation of this section shall constitute impropriety in office, and 
any officer or employee guilty thereof shall be subject to disciplinary action up to and including dismissal.  
Any violation of this provision, with the knowledge, expressed or implied, of the Design-Builder shall 
render the Agreement voidable by the Developer and/or the City.   

11.51 Design-Builder shall comply with “Third Party Resolution” Worker Safety (City Ordinance 
20110728-106) and Prevailing Wage Rate (City Ordinance 20080605-047) requirements.  
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In executing this Agreement, Developer and Design-Builder each individually represents that it has the 
necessary financial resources (the Developer’s representation relying expressly on monies from the City 
made available through Austin CONRAC under the Development Agreement) to fulfill its obligations 
under this Agreement, and each has the necessary corporate approvals to execute this Agreement, and 
perform the services described herein. 
 
DEVELOPER:     DESIGN-BUILDER: 
 
Pfeffer Development, LLC    Austin Commercial, L.P. 
 
 
              
(Signature)      (Signature) 
 
              
(Printed Name)      (Printed Name) 
 
              
(Title)       (Title) 
 
Date:        Date:        
 
 
 
 
Caution: You should sign an original DBIA document which has this caution printed in blue. An 
original assures that changes will not be obscured as may occur when documents are 
reproduced. 
 



EXHIBIT A 
INSURANCE REQUIREMENTS 

 

1. Insurance.  Design-Builder shall obtain and keep in force, at its sole cost and 
expense, during Construction the following types of insurance, in the amounts specified and 
in the form hereinafter provided: 

1.1.1 Workers’ Compensation and Employers Liability coverage with limits 
consistent with statutory benefits outlined in the Texas Workers’ Compensation Act (Texas Labor 
Code Title 5.) and minimum policy limits for employers liability of $1,000,000 bodily injury each 
accident, $1,000,000 bodily injury by disease policy limit and $1,000,000 bodily injury by 
disease each employee.  The following endorsements shall be added to the policy: 

1.1.1.1 A Waiver of Subrogation in favor of the City of Austin, form 
WC 420304; and 

1.1.1.2 A 30 day Notice of Cancellation/Material Change in favor of 
the City of Austin, form WC 420601. 

1.1.2 Commercial General Liability Insurance with a minimum bodily injury 
and property damage per occurrence limit of $1,000,000 for coverage A (Bodily Injury and 
Property Damage) and coverage B (Personal and Advertising Injury); and $1,000,000 
product/completed operations minimum limit of liability.  The policy shall contain the following 
provisions:   

1.1.2.1 Blanket contractual liability coverage; 

1.1.2.2 Medical expense coverage with a minimum limit of $5,000 
any one person; 

1.1.2.3 Fire Legal Liability with a minimum limit of $50,000; 

1.1.2.4 Independent Contractors coverage;  

1.1.2.5 City of Austin listed as additional insured Form CG 2010; 

1.1.2.6 Thirty-day Notice of Cancellation in favor of the City of 
Austin endorsement CG 0205; and 

1.1.2.7 Waiver of Transfer of Right of Recovery Against Others in 
favor of the City of Austin endorsement CG 2404. 

1.1.3 Business Automobile Liability Insurance for all owned, non-owned 
and hired vehicles with a minimum combined single limit of $1,000,000 for bodily injury and 
property damage.  The policy shall contain the following provisions: 

1.1.3.1 City of Austin named as additional insured(s), form CA 2048; 
(and Bond Trustee, if so directed by City) 



1.1.3.2 Thirty-day Notice of Cancellation in favor of the City, Form 
CA 0244; and 

1.1.3.3 Waiver of Subrogation endorsement CA 0444. 

1.1.4 During the construction of the CONRAC and Joint Use Facility 
Design-Builder shall maintain builder’s risk insurance in an all risk physical loss form in the 
amount of the Construction Contract. The builder’s risk insurance shall continue until the work 
under the Construction Contract is accepted by City.  City shall be a loss payee on the policy.  If 
off-site storage is permitted, coverage shall include transit and storage in an amount sufficient to 
protect property being transported or stored. 

1.1.5 During the construction of the CONRAC and Joint Use Facility, 
Design-Builder shall provide professional liability insurance in the minimum amount of 
$5,000,000.  Coverage shall continue until the work is accepted by City.  City shall be a loss 
payee on the policy.  If off-site storage is permitted, coverage shall include transit and storage in 
an amount sufficient to protect property being transported or stored. 

1.1.6 All Risk Property Insurance.  This policy shall provide coverage for 
the building/structure and all other property owned by the City and occupied by Design-Builder 
and shall continue until the work under the Construction Contract is accepted by City. The 
property policy shall provide all risk coverage for 100% replacement cost value as determined by 
the City.  The City shall be named mortgagee or loss payee on the policy as its interest may 
appear and such policy shall contain a waiver of subrogation endorsement in favor of City. 

General Requirements.  Design-Builder and its contractors and subcontractors shall not 
commence operations under this Construction Contract until Design-Builder and its contractors 
and subcontractors have obtained the required insurance and Certificates of Insurance are 
received and reviewed by City indicating required coverage.  If coverage period ends during the 
term of the Construction Contract, Design-Builder and its contractors and subcontractors must, 
prior to the end of the coverage period, forward a new Certificate of Insurance to City as 
verification of continuing coverage for the duration of this Construction Contract. 

1.1.7 Approval of insurance by City and the required minimums shall not 
relieve or decrease the liability or responsibility of Design-Builder hereunder and shall not be 
construed to be a limitation of liability on the part of Design-Builder. 

1.1.8 Design-Builder’s and all contractors’ and subcontractors’ insurance 
coverage shall be written by companies licensed to do business in the State of Texas at the time 
the policy is issued and shall be written by companies with an A.M. Best rating of B+VII or 
better.  Companies with A.M. Best ratings of A- or better, if required, shall write hazardous 
materials insurance.   

All endorsements, waivers, and notices of cancellation endorsements, as well as Certificates of 
Insurance naming City (and Bond Trustee, if so directed by City) as additional insureds shall 
indicate:  

City of Austin/Department of Aviation 
Attn:  Airport Properties Manager 
3600 Presidential Boulevard, Suite 411 
Austin, Texas  78719 



1.1.9 The “other” insurance clause shall not apply to City where City is 
shown as additional insureds on any policy.  It is intended that policies required in this 
Construction Contract, covering both City and Design-Builder, shall be considered primary 
coverage as applicable.  If insurance policies are not written for amounts specified below, Design-
Builder shall carry Umbrella or Excess Liability Insurance for any differences in amounts 
specified.  If Excess Liability Insurance is provided, it shall follow the form of the primary 
coverage. 

1.1.10 In order to ensure compliance with the provisions of this Exhibit, City 
shall be entitled, upon request and without expense, to inspect certified copies of Design-
Builders’s insurance policies and endorsements thereto at the Airport or other location in Austin, 
Texas reasonably designated by Desing-Builder.   

1.1.11 The City reserves the right to review the insurance requirements set 
forth during the Term of this Master Lease and to make commercially reasonable adjustments to 
insurance coverage, limits, and exclusions when deemed necessary and prudent by City based 
upon changes in statutory law, court decisions, and the claims history of their industry or the 
financial condition of the insurance company as well as the Master Lessee.  

1.1.12 Design-Builder shall not cause or permit any insurance to lapse or to 
be canceled during the Lease Term unless replaced by other insurance that satisfies the 
requirements of this Exhibit as of the time of lapse or cancellation.   

1.1.13 Design-Builder shall pay all premiums, deductibles and self-insured 
retention’s, if any, stated in policies.  All deductibles or self-insured retention’s shall be disclosed 
on the Certificate of Insurance. 

Claims Against Design-Builder.  If a claim, demand, suit, or other action is made or brought by 
any person against Design-Builder arising out of or concerning this Construction Contract, 
Design-Builder shall give written notice thereof, to City within two (2) Business Days after being 
notified of such claim, demand, suit, or action.  Such notice shall enclose a true copy of all 
written claims.  If the claim is not written, or the information is not discernible from the written 
claim, Design-Builder shall state the date of notification of any such claim, demand, suit, or other 
action, the names and addresses of the person asserting such claim or that instituted or threatened 
to institute any type of action or proceeding, the basis of such claim, action, or proceeding, and 
the name of any person against whom such claim is being made.  The notice shall be given to the 
Director as provided herein, and to the Austin City Attorney, City Hall, 301 West 2nd Street, 
Austin, Texas 78701. 
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Design-Build Institute of America - Contract Documents 
LICENSE AGREEMENT 

 
By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.  
 

1. License. The Design-Build Institute of America (“DBIA”) provides DBIA Contract Documents and licenses their 
use worldwide. You acknowledge that DBIA Contract Documents are protected by the copyright laws of the 
United States. You have a limited nonexclusive license to: (a) Use DBIA Contract Documents on any number of 
machines owned, leased or rented by your company or organization; (b) Use DBIA Contract Documents in printed 
form for bona fide contract purposes; and (c) Copy DBIA Contract Documents into any machine-readable or 
printed form for backup or modification purposes in support of your permitted use. 

2. User Responsibility. You assume sole responsibility for the selection of specific documents or portions thereof to 
achieve your intended results, and for the installation, use, and results obtained from the DBIA Contract 
Documents. You acknowledge that you understand that the text of the DBIA Contract Documents has important 
legal consequences and that consultation with an attorney is recommended with respect to use or modification of 
the text. You will not represent that any of the contract documents you generate from DBIA Contract Documents 
are DBIA documents unless (a) the document text is used without alteration or (b) all additions and changes to, 
and deletions from, the text are clearly shown. 

3. Copies. You may not use, copy, modify, or transfer DBIA Contract Documents, or any copy, modification or 
merged portion, in whole or in part, except as expressly provided for in this license. Reproduction of DBIA 
Contract Documents in printed or machine-readable format for resale or educational purposes is expressly 
prohibited. You will reproduce and include DBIA’s copyright notice on any printed or machine-readable copy, 
modification, or portion merged into another document or program. 

4. Transfers. You may not transfer possession of any copy, modification or merged portion of DBIA Contract 
Documents to another party, except that a party with whom you are contracting may receive and use such 
transferred material solely for purposes of its contract with you. You may not sublicense, assign, or transfer this 
license except as expressly provided in this Agreement, and any attempt to do so is void.  

5. Term. The license is effective for one year from the date of purchase. DBIA may elect to terminate it earlier, by 
written notice to you, if you fail to comply with any term or condition of this Agreement. 

6. Limited Warranty. DBIA warrants the electronic files or other media by which DBIA Contract Documents are 
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no 
other warranty of any kind, expressed or implied, including, but not limited to the implied warranties of 
merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, 
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have 
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet 
your requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free. 

7. Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any 
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at 
DBIA’s election, your money will be refunded. In no event will DBIA be liable to you for any damages, including 
any lost profits, lost savings or other incidental or consequential damages arising out of the use or inability to use 
DBIA Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by 
any other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential 
damages, so the above limitation or exclusion may not apply to you. 

8. Acknowledgement. You acknowledge that you have read this agreement, understand it and agree to be bound 
by its terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree 
that it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or 
prior agreement, oral or written, and any other communications between the parties relating to the subject matter 
of this agreement. 
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INSTRUCTIONS 

For DBIA Document No. 535 Standard Form of General Conditions of Contract Between Developer and Design-Builder 
(2010 Edition)  
 

 
General Instructions 

 
No. 

 
Subject Instruction 

1. 
Standard 

Forms 

Standard form contracts have long served an important function in the United States and 
international construction markets. The common purpose of these forms is to provide an 
economical and convenient way for parties to contract for design and construction services. 
As standard forms gain acceptance and are used with increased frequency, parties are able 
to enter into contracts with greater certainty as to their rights and responsibilities.  

2. 
DBIA Standard 
Form Contract 

Documents 

Since its formation in 1993, the Design-Build Institute of America (DBIA) has regularly 
evaluated the needs of Developers, design-builders, and other parties to the design-build 
process in preparation for developing its own contract forms. Consistent with DBIA’s mission 
of promulgating best design-build practices, DBIA believes that the design-build contract 
should reflect a balanced approach to risk that considers the legitimate interests of all 
parties to the design-build process. DBIA’s Standard Form Contract Documents reflect a 
modern risk allocation approach, allocating each risk to the party best equipped to manage 
and minimize that risk, with the goal of promoting best design-build practices.  

3. 
Use of Non-

DBIA 
Documents 

To avoid inconsistencies among documents used for the same project, DBIA’s Standard 
Form Contract Documents should not be used in conjunction with non-DBIA documents 
unless the non-DBIA documents are appropriately modified on the advice of legal counsel. 
Moreover, care should also be taken when using different editions of the DBIA Standard 
Form Document on the same project to ensure consistency.  

4. 
Legal 

Consequences 

DBIA Standard Form Contract Documents are legally binding contracts with important legal 
consequences. Contracting parties are advised and encouraged to seek legal counsel in 
completing or modifying these Documents. 

5. Reproduction 

DBIA hereby grants to purchasers a limited license to reproduce its Documents consistent 
with the License Agreement accompanying these Documents. At least two original versions 
of the Agreement should be signed by the parties. Any other reproduction of DBIA 
Documents is strictly prohibited.  

6. Modifications 

Effective contracting is accomplished when the parties give specific thought to their 
contracting goals and then tailor the contract to meet the unique needs of the project and 
the design-build team. For that reason, these Documents may require modification for 
various purposes including, for example, to comply with local codes and laws, or to add 
special terms. DBIA’s latest revisions to its Documents provide the parties an opportunity to 
customize their contractual relationship by selecting various optional contract clauses that 
may better reflect the unique needs and risks associated with the project.  
 
Any modifications to these Documents should be initialed by the parties. At no time should a 
document be re-typed in its entirety. Re-creating the document violates copyright laws and 
destroys one of the advantages of standard forms-familiarity with the terms.   

7. Execution 
It is good practice to execute two original copies of the Agreement. Only persons authorized 
to sign for the contracting parties may execute the Agreement.  
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Specific Instructions 
 

Section 
 

Title Instruction 

General 
Purpose of This 

Document 

The General Conditions of Contract provide the terms and conditions under which the 
Work of the Project will be performed. 
 
This document accompanies DBIA Document No. 525 and DBIA Document No. 530 
(each referred to herein generally as “Agreement”). It may also be incorporated by 
reference into other related agreements, as between the Design-Builder and the Design 
Consultant, and the Design-Builder and the Subcontractor.  

General Checklist 

The following Sections reference documents that are to be attached to the Agreement: 
 
Section 3.5.1  Developer’s Permit List 
Article 5          Insurance and Bonds 
Section 9.4.2  Unit Prices 

2.1.3 Schedule 
The parties are encouraged, if possible, to agree to a schedule for the execution of the 
Work upon execution of the Agreement or upon establishing the GMP.  

2.2.1 
Design 

Professional 
Services 

The parties should be aware that in addition to requiring compliance with state licensing 
laws for design professionals, some states also require that the design professional have 
a corporate professional license.  

2.3.1 

Standard of Care 
for Design 

Professional’s 
Services 

Design-Builder’s obligation is to deliver a design that meets prevailing industry standards. 
However, DBIA has provided the parties at Article 11 of the Agreement an optional 
provision whereby if Developer can identify specific performance standards that can be 
objectively measured, Design-Builder is obligated to design the Project to satisfy these 
standards if this optional provision is selected. To avoid any confusion and to ensure that 
the parties fully understand what their obligations are, the specific performance standards 
should be clearly identified and should be able to be objectively measured. The Design-
Builder should recognize that this is a heightened standard of care that has insurance 
ramifications that should be discussed with the Design-Builder’s insurance advisor.  

3.5.1 
Government 

Approvals and 
Permits 

Design-Builder is responsible for obtaining all necessary permits, approvals and licenses, 
except to the extent specific permits, approvals, and licenses are set forth in a 
Developer’s Permit List, which must be attached as an exhibit to the Agreement. The 
parties, prior to execution of the Agreement, should discuss which permits, approvals and 
licenses need to be obtained for the Project and which party is in the best position to do 
so.  

5.1.1 
Design-Builder’s 

Insurance 
Requirements 

Design-Builder is obligated to provide insurance coverage from insurance carriers that 
meet the criteria set forth in the Insurance Exhibit attached to Section 10.1 of the 
Agreement. 

5.1.2 
Exclusions to 
Design-Build 

Parties are advised that their standard insurance policies may contain exclusions for the 
design-build delivery method. This Section 5.1.2 requires that any such exclusions be 
deleted from the policy.  

5.2 
Developer’s 
Insurance 

Requirements 

Developer, in addition to providing the insurance set forth in this Section and Section 5.3, 
is also obligated to procure the insurance coverages for the amounts and consistent with 
the terms set forth in the Insurance Exhibit made part of the Agreement. 

5.4 
Bonds and Other 

Performance 
Security 

Design-Builder is only obligated to provide bonds or other forms of performance security 
to the extent called for in Section 10.2 of the Agreement. 
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Section 

 
Title Instruction 

8.2.2 
Compensability 

for Force Majeure 
Events 

The parties are provided the option in the Agreement of negotiating whether the Design-
Builder is entitled to compensation for Force Majeure Events. 

9.4.1 
Contract Price 
Adjustments Unit prices, if established, shall be attached pursuant to Article 2 of the Agreement. 

9.4.3 

Payment/ 
Performance of 

Disputed 
Services 

When Developer disputes Design-Builder’s entitlement to a change order or disagrees 
with Design-Builder regarding the scope of Work, and nevertheless expects Design-
Builder to perform the services, Design-Builder’s cash flow and ability to complete the 
Work will be hampered if Developer fails to pay Design-Builder for the disputed services. 
This Section provides a balanced approach whereby Design-Builder is required to 
perform the services, but Developer is required to pay fifty percent (50%) of Design-
Builder’s reasonable estimated direct costs of performing such services until the dispute 
is settled. By so doing, Developer does not forfeit its right to deny total responsibility for 
payment, and Design-Builder does not give up its right to demand full payment. The 
dispute shall be resolved according to Article 10. 

Article 
10 

Contract 
Adjustments and 

Disputes 

DBIA endorses the use of partnering, negotiation, mediation and arbitration for the 
prevention and resolution of disputes. The General Conditions of Contract provides for 
the parties’ Representatives and Senior Representatives to attempt to negotiate the 
dispute or disagreement. If this attempt fails, the dispute shall be submitted to mandatory, 
non-binding mediation. Any dispute that cannot be resolved by mediation shall then be 
submitted to binding arbitration, unless the parties elect in the Agreement to submit their 
dispute to a court of competent jurisdiction. 

10.3.4 Arbitration 
The prevailing party in any arbitration shall receive reasonable attorneys’ fees from the 
other party. DBIA supports this “loser pays” provision to encourage parties to negotiate or 
mediate their differences and to minimize the number of frivolous disputes.  

10.4 
Duty to Continue 

Performance 

Pending the resolution of any dispute or disagreement, both Developer and Design-
Builder shall continue to perform their respective duties under the Contract Documents, 
unless the parties provide otherwise in the Contract Documents. 

10.5 
Consequential 

Damages 

DBIA believes that it is inappropriate for either Developer or Design-Builder to be 
responsible to the other for consequential damages arising from the Project. This 
limitation on consequential damages in no way restricts, however, the payment of 
liquidated damages, if any, under Article 5 of the Agreement. 

11.4 

Design-Builder’s 
Right to 

Terminate for 
Cause 

If Design-Builder properly terminates the Agreement for cause, it shall recover from 
Developer in the same way as if Developer had terminated the Agreement for 
convenience under Article 8 of the Agreement. Developer shall pay to Design-Builder its 
costs, reasonable overhead and profit on the costs, and an additional payment based on 
a percentage of the remaining balance of the Contract Price, all as more fully set forth in 
Article 8 of the Agreement. 

Article 
12 

Electronic Data 

Design-Builder and Developer shall agree on the software and format for the 
transmission of Electronic Data. Ownership of Work Product in electronic form is 
governed by Article 4 of the Agreement. The transmitting party disclaims all warranties 
with respect to the media transmitting the Electronic Data, but nothing in this Article is 
intended to negate duties with respect to the standard of care in creating the Electronic 
Data. 
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Article 1 
General 

1.1 Mutual Obligations and Applicability 

1.1.1 Developer and Design-Builder commit at all times to cooperate fully with each other, and 
proceed on the basis of trust and good faith, to permit each party to realize the benefits afforded 
under the Contract Documents. 

1.1.2 These General Conditions of Contract shall apply to the Phase 2 Design-Build 
Agreement, as described below. 

1.1.3 Nothing in these General Conditions of Contract or otherwise in the contract documents 
shall be construed as eliminating or reducing the participation of the City of Austin and Austin 
CONRAC, LLC (“Austin CONRAC”) in this Project. 

1.2 Basic Definitions  

1.2.1 Agreement refers to the adapted and modified DBIA Document No. 525 (2010 Edition), 
Standard Form of Agreement Between Developer and Design-Builder - Lump Sum (the “Phase 2 
Design-Build Agreement”). 

1.2.2 Basis of Design Documents are as follows: For DBIA Document No. 525, Standard Form 
of Agreement Between Developer and Design-Builder – Lump Sum, the Basis of Design 
Documents are the Developer’s Project Criteria, Design-Builder’s Proposal and the Deviation List, 
if any. 

1.2.3 Construction Documents are the documents, consisting of Drawings and Specifications, 
to be prepared or assembled by the Design-Builder consistent with the Basis of Design 
Documents unless a deviation from the Basis of Design Documents is specifically set forth in a 
Change Order executed by both the Developer and Design-Builder, and as approved by the City 
in writing, as part of the design review process contemplated by Section 2.4 of these General 
Conditions of Contract. 

1.2.4 Day or Days shall mean calendar days unless otherwise specifically noted in the Contract 
Documents. 

1.2.5 Design-Build Team is comprised of the Design-Builder, the Design Consultant, and key 
Subcontractors identified by the Design-Builder. 

1.2.6 Design Consultant is a qualified, licensed design professional who is not an employee of 
Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under 
contract with Design-Builder, to furnish design services required under the Contract Documents. 
A Design Sub-Consultant is a qualified, licensed design professional who is not an employee of 
the Design Consultant, but is retained by the Design Consultant or employed or retained by 
anyone under contract to Design Consultant, to furnish design services required under the 
Contract Documents. 

1.2.7 Final Completion is the date on which all Work is complete in accordance with the 
Contract Documents, including but not limited to, any items identified in the punch list prepared 
under Section 6.6.1 and the submission of all documents set forth in Section 6.7.2.  

1.2.8 Force Majeure Events are those events that are beyond the control of both Design-
Builder and Developer, including the events of war, floods, labor disputes, earthquakes, 
epidemics, adverse weather conditions not reasonably anticipated, and other acts of God.  

1.2.9 General Conditions of Contract refer to this amended and modified DBIA Document No. 
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535, Standard Form of General Conditions of Contract Between Developer and Design-Builder 
Phase 2 (2010 Edition). 

1.2.10 [NOT USED] 

1.2.11 [NOT USED] 

1.2.12 Hazardous Conditions are any materials, wastes, substances and chemicals deemed to 
be hazardous under applicable Legal Requirements, or the handling, storage, remediation, or 
disposal of which are regulated by applicable Legal Requirements. 

1.2.13 Legal Requirements are all applicable federal, state and local laws, codes, ordinances, 
rules, regulations, orders and decrees of any government or quasi-government entity having 
jurisdiction over the Project or Site, the practices involved in the Project or Site, or any Work. 

1.2.14 Developer’s Project Criteria are developed by or for Developer to describe Developer’s 
program requirements and objectives for the Project, including use, space, price, time, site and 
expandability requirements, as well as submittal requirements and other requirements governing 
Design-Builder’s performance of the Work. Developer’s Project Criteria may include conceptual 
documents, design criteria, design performance specifications, design specifications, and LEED® 

or other sustainable design criteria and other Project-specific technical materials and 
requirements. 

1.2.15 Site or CONRAC Site is the land or premises on which the Project is located, including 
the area on the third floor of the Airport’s existing parking garage where the walkway to the Joint 
Use Facility is to be constructed, as well all areas necessary for construction of the dedicated 
ramps, roadways and flyovers necessary for ingress and egress and all other associated 
improvements, all as shown on Exhibit A to these General Conditions of Contract (Exhibit A-1 to 
the Master Lease). 

1.2.16 Subcontractor is any person or entity retained by Design-Builder as an independent 
contractor to perform architectural, engineering, design or other professional or consulting 
services or to perform any other portion of the Work, and shall include materialmen.  

1.2.17 Sub-Subcontractor is any person or entity retained by a Subcontractor as an independent 
contractor to perform any portion of a Subcontractor’s Work and shall include materialmen and 
suppliers. 

1.2.18 Substantial Completion or Substantially Complete  (See Section 5.2 of the Agreement.) 

1.2.19 Work is comprised of all Design-Builder’s design, construction and other services 
required by the Contract Documents, including procuring and furnishing all materials, equipment, 
services and labor reasonably inferable from the Contract Documents. 

 
Article 2 

Design-Builder’s Services and Responsibilities 

2.1 General Services. 
 

2.1.1 Design-Builder’s Representative shall be reasonably available to Developer and shall 
have the necessary expertise and experience required to supervise, administer and manage the 
Work. Design-Builder’s Representative shall communicate regularly with Developer and shall be 
vested with the authority to act on behalf of Design-Builder. Design-Builder’s Representative may 
be replaced only with the mutual agreement of Developer and Design-Builder.  
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2.1.2 Design-Builder shall provide Developer with a monthly status report detailing the 
progress of the Work, including (i) whether the Work is proceeding according to schedule, (ii) 
whether discrepancies, conflicts, or ambiguities exist in the Contract Documents that require 
resolution, (iii) whether health and safety issues exist in connection with the Work; and (iv) other 
items that require resolution so as not to jeopardize Design-Builder’s ability to complete the Work 
for the Contract Price and within the Contract Time(s). 
 
2.1.3 Unless a schedule for the execution of the Work has been attached to the Agreement as 
an exhibit at the time the Agreement is executed, Design-Builder shall prepare and submit, at 
least three (3) days prior to the meeting contemplated by Section 2.1.4 hereof, a schedule for the 
execution of the Work for Developer’s review and response. The schedule shall indicate the dates 
for the start and completion of the various stages of Work, including the dates when Developer 
information and approvals are required to enable Design-Builder to achieve the Contract Time(s). 
The schedule shall be revised as required by conditions and progress of the Work, but such 
revisions shall not relieve Design-Builder of its obligations to complete the Work within the 
Contract Time(s), as such dates may be adjusted in accordance with the Contract Documents. 
Developer’s review of, and response to, the schedule shall not be construed as relieving Design-
Builder of its complete and exclusive control over the means, methods, sequences and 
techniques for executing the Work.  

2.1.4 The parties will meet within seven (7) days after execution of the Agreement to discuss 
issues affecting the administration of the Work and to implement the necessary procedures, 
including those relating to submittals and payment, to facilitate the ability of the parties to perform 
their obligations under the Contract Documents. 

2.2 Design Professional Services. 

2.2.1 Design-Builder shall, consistent with applicable state licensing laws, provide through 
qualified, licensed design professionals employed by Design-Builder, or procured from qualified, 
independent licensed Design Consultants, the necessary design services, including architectural, 
engineering and other design professional services, for the preparation of the required drawings, 
specifications and other design submittals to permit Design-Builder to complete the Work 
consistent with the Contract Documents. Nothing in the Contract Documents is intended or 
deemed to create any legal or contractual relationship between Developer and any Design 
Consultant. 

2.3 Standard of Care for Design Professional Services. 

2.3.1 The standard of care for all design professional services performed to execute the Work 
shall be the care and skill ordinarily used by members of the design profession practicing under 
similar conditions at the same time and locality of the Project.  

2.4 Design Development Services. 

2.4.1 Design-Builder and Developer shall, consistent with any applicable provision of the 
Contract Documents, agree upon any interim design submissions that Developer may wish to 
review, which interim design submissions may include design criteria, drawings, diagrams and 
specifications setting forth the Project requirements.  Interim design submissions shall be 
consistent with the Basis of Design Documents, as the Basis of Design Documents may have 
been changed through the design process set forth in this Section 2.4.1. On or about the time of 
the scheduled submissions, Design-Builder and Developer shall meet and confer about the 
submissions, with Design-Builder identifying during such meetings, among other things, the 
evolution of the design and any changes to the Basis of Design Documents, or, if applicable, 
previously submitted design submissions. Changes to the Basis of Design Documents, including 
those that are deemed minor changes under Section 9.3.1, shall be processed in accordance 
with Article 9. Minutes of the meetings, including a full listing of all changes, will be maintained by 
Design-Builder and provided to all attendees for review. Following the design review meeting, 
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Developer shall review and approve the interim design submissions and meeting minutes in a 
time that is consistent with the turnaround times set forth in Design-Builder’s schedule.  

2.4.2 As further set forth in the Agreement, Design-Builder shall submit to Developer 
Construction Documents setting forth in detail drawings and specifications describing the 
requirements for construction of the Work. The Construction Documents shall be consistent with 
the latest set of interim design submissions, as such submissions may have been modified in a 
design review meeting and recorded in the meetings minutes. The parties shall have a design 
review meeting to discuss, and Developer shall review and approve, the Construction Documents 
in accordance with the procedures set forth in Section 2.4.1 above. Design-Builder shall proceed 
with construction in accordance with the approved Construction Documents and shall submit one 
set of approved Construction Documents to Developer prior to commencement of construction.  

2.4.3 Developer’s review and approval of interim design submissions, meeting minutes, and 
the Construction Documents is for the purpose of mutually establishing a conformed set of 
Contract Documents compatible with the requirements of the Work. Neither Developer’s review 
nor approval of any interim design submissions, meeting minutes, and Construction Documents 
shall be deemed to transfer any design liability from Design-Builder to Developer. 

2.4.4 To the extent not prohibited by the Contract Documents, the Legal Requirements or the 
City Codes and Standards, Design-Builder may prepare interim design submissions and 
Construction Documents for a portion of the Work to permit construction to proceed on that 
portion of the Work prior to completion of the Construction Documents for the entire Work.  

2.5 Legal Requirements. 

2.5.1 Design-Builder shall perform the Work in accordance with all Legal Requirements and 
shall provide all notices applicable to the Work as required by the Legal Requirements. 

2.5.2 Subject to the City’s prior written approval, the Contract Price and/or Contract Time(s) 
shall be adjusted to compensate Design-Builder for the effects of any changes in the Legal 
Requirements enacted after the date of the Agreement affecting the performance of the Work, or 
if a Guaranteed Maximum Price is established after the date of the Agreement, the date the 
parties agree upon the Guaranteed Maximum Price. Such effects may include, without limitation, 
revisions Design-Builder is required to make to the Construction Documents because of changes 
in Legal Requirements. 

2.6 Government Approvals and Permits. 

2.6.1 Except as identified in Developer’s Permit List attached as an exhibit to the Agreement, 
Design-Builder shall obtain and pay for all necessary permits, approvals, licenses, government 
charges and inspection fees required for the prosecution of the Work by any government or 
quasi-government entity having jurisdiction over the Project.  

2.6.2 Design-Builder shall provide reasonable assistance to Developer in obtaining those 
permits, approvals and licenses that are Developer’s responsibility. 

2.7 Design-Builder’s Construction Phase Services. 

2.7.1 Unless otherwise provided in the Contract Documents to be the responsibility of 
Developer or a separate contractor, Design-Builder shall provide through itself or Subcontractors 
the necessary supervision, administration, management, labor, inspection, testing, start-up, 
material, equipment, machinery, temporary utilities and other temporary facilities to permit 
Design-Builder to complete construction of the Project consistent with the Contract Documents. 

2.7.2 Design-Builder shall perform all construction activities efficiently and with the requisite 
expertise, skill and competence to satisfy the requirements of the Contract Documents. Design-
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Builder shall at all times exercise complete and exclusive control over the means, methods, 
sequences and techniques of construction. 

2.7.3 Design-Builder shall employ only Subcontractors who are duly licensed and qualified to 
perform the Work consistent with the Contract Documents. Developer may reasonably object to 
Design-Builder’s selection of any Subcontractor, provided that the Contract Price and/or Contract 
Time(s) shall be adjusted subject to the City’s prior written approval, to the extent that 
Developer’s decision impacts Design-Builder’s cost and/or time of performance. 

2.7.4 Design-Builder assumes responsibility to Developer for the proper performance of the 
Work of Subcontractors and any acts and omissions in connection with such performance. 
Nothing in the Contract Documents is intended or deemed to create any legal or contractual 
relationship between Developer and any Subcontractor or Sub-Subcontractor, including but not 
limited to any third-party beneficiary rights. 

2.7.5 Design-Builder shall coordinate the activities of all Subcontractors. If Developer or others 
perform other work on the Project or at the Site with separate contractors under Developer’s or 
others’ control, Design-Builder agrees to reasonably cooperate and coordinate its activities with 
those of such separate contractors so that the Project can be completed in an orderly and 
coordinated manner without unreasonable disruption. 

2.7.6 Design-Builder shall keep the Site reasonably free from debris, trash and construction 
wastes to permit Design-Builder to perform its construction services efficiently, safely and without 
interfering with the use of adjacent land areas. Upon Substantial Completion of the Work, or a 
portion of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials, 
equipment, machinery and tools arising from the Work or applicable portions thereof to permit 
Developer to occupy the Project or a portion of the Project for its intended use. 

2.8 Design-Builder’s Responsibility for Project Safety. 

2.8.1 Design-Builder recognizes the importance of performing the Work in a safe manner so as 
to prevent damage, injury or loss to (i) all individuals at the Site, whether working or visiting, (ii) 
the Work, including materials and equipment incorporated into the Work or stored on-Site or off-
Site, and (iii) all other property at the Site or adjacent thereto. Design-Builder assumes 
responsibility for implementing and monitoring all safety precautions and programs related to the 
performance of the Work. Design-Builder shall, prior to commencing construction, designate a 
Safety Representative with the necessary qualifications and experience to supervise the 
implementation and monitoring of all safety precautions and programs related to the Work. 
Unless otherwise required by the Contract Documents, Design-Builder’s Safety Representative 
shall be an individual stationed at the Site who may have responsibilities on the Project in 
addition to safety. The Safety Representative shall make routine daily inspections of the Site and 
shall hold weekly safety meetings with Design-Builder’s personnel, Subcontractors and others as 
applicable. 

2.8.2 Design-Builder and Subcontractors shall comply with all Legal Requirements and City 
Codes and Standards relating to safety, as well as any Developer-specific safety requirements 
set forth in the Contract Documents, provided that such Developer-specific requirements do not 
violate any applicable Legal Requirement. Design-Builder will immediately report in writing any 
safety-related injury, loss, damage or accident arising from the Work to Developer’s 
Representative and, to the extent mandated by Legal Requirements, to all other government or 
quasi-government authorities having jurisdiction over safety-related matters involving the Project 
or the Work. 
 
2.8.3 Design-Builder’s responsibility for safety under this Section 2.8 is not intended in any way 
to relieve Subcontractors and Sub-Subcontractors of their own contractual and legal obligations 
and responsibility for (i) complying with all Legal Requirements and City Codes and Standards, 
including those related to health and safety matters, and (ii) taking all necessary measures to 
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implement and monitor all safety precautions and programs to guard against injuries, losses, 
damages or accidents resulting from their performance of the Work. 

 
2.9 Design-Builder’s Warranty. 
 

2.9.1 Design-Builder warrants to Developer that the construction, including all materials and 
equipment furnished as part of the construction, shall be new unless otherwise specified in the 
Contract Documents, of good quality, in conformance with the Contract Documents and free of 
defects in materials and workmanship. Design-Builder’s warranty obligation excludes defects 
caused by abuse, alterations, or failure to maintain the Work in a commercially reasonable 
manner. Nothing in this warranty is intended to limit any manufacturer’s warranty which provides 
Developer with greater warranty rights than set forth in this Section 2.9 or the Contract 
Documents. Design-Builder will provide Developer with all manufacturers’ warranties upon 
Substantial Completion. 

2.10 Correction of Defective Work. 

2.10.1 Design-Builder agrees to correct any Work that is found to not be in conformance with the 
Contract Documents, including that part of the Work subject to Section 2.9 hereof, within a period 
of one year from the date of Substantial Completion of the Work or any portion of the Work, or 
within such longer period to the extent required by any specific warranty included in the Contract 
Documents. 

2.10.2 Design-Builder shall, within seven (7) days of receipt of written notice from Developer that 
the Work is not in conformance with the Contract Documents, take meaningful steps to 
commence correction of such nonconforming Work, including the correction, removal or 
replacement of the nonconforming Work and any damage caused to other parts of the Work 
affected by the nonconforming Work. If Design-Builder fails to commence the necessary steps 
within such seven (7) day period, Developer, in addition to any other remedies provided under the 
Contract Documents or law, may provide Design-Builder with written notice that Developer will 
commence correction of such nonconforming Work with its own forces. If Developer does perform 
such corrective Work, Design-Builder shall be responsible for all reasonable costs incurred by 
Developer in performing such correction. If the nonconforming Work creates an emergency 
requiring an immediate response, the seven (7) day period identified herein shall be deemed 
inapplicable. 

2.10.3 The one-year period referenced in Section 2.10.1 above applies only to Design-Builder’s 
obligation to correct nonconforming Work and is not intended to constitute a period of limitations 
for any other rights or remedies Developer or City may have regarding Design-Builder’s other 
obligations under the Contract Documents. 

Article 3 
Developer’s Services and Responsibilities 

3.1 Duty to Cooperate. 

3.1.1 Developer shall, throughout the performance of the Work, cooperate with Design-Builder 
and perform its responsibilities, obligations and services in a timely manner to facilitate Design-
Builder’s timely and efficient performance of the Work and so as not to delay or interfere with 
Design-Builder’s performance of its obligations under the Contract Documents. 

3.1.2 Developer shall provide timely reviews and approvals of interim design submissions and 
Construction Documents consistent with the turnaround times set forth in Design-Builder’s 
schedule.   

3.1.3 Developer shall give Design-Builder timely notice of any Work that Developer notices to 
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be defective or not in compliance with the Contract Documents. 

3.2 Furnishing of Services and Information. 

3.2.1 Unless expressly stated to the contrary in the Contract Documents, Developer shall 
provide, at its own cost and expense, for Design-Builder’s information and use the following, all of 
which Design-Builder is entitled to rely upon in performing the Work: 

3.2.1.1 Surveys describing the property, boundaries, topography and reference points for 
use during construction, including existing service and utility lines; 

3.2.1.2 Geotechnical studies describing subsurface conditions, and other surveys 
describing other latent or concealed physical conditions at the Site; 

3.2.1.3 Temporary and permanent easements, zoning and other requirements and 
encumbrances affecting land use, or necessary to permit the proper design and 
construction of the Project and enable Design-Builder to perform the Work;  

3.2.1.4 A legal description of the Site; 

3.2.1.5 To the extent available, record drawings of any existing structures at the Site; 
and 

3.2.1.6 To the extent available, environmental studies, reports and impact statements 
describing the environmental conditions, including Hazardous Conditions, in existence at 
the Site.  

3.2.2 Notwithstanding the foregoing, Design-Builder shall not rely on the foregoing documents 
to the extent a highly experienced commercial design-build firm would have reason to doubt the 
accuracy of the information provided, in which case, Design-Builder shall so notify Owner in 
writing of the information that is reasonably believed to be inaccurate or incorrect or in need of 
further verification: 

3.2.3 Developer is responsible for securing and executing all necessary agreements with 
adjacent land or property Developers that are necessary to enable Design-Builder to perform the 
Work. Developer is further responsible for all costs, including attorneys’ fees, incurred in securing 
these necessary agreements. 

3.3 Financial Information. 

3.3.1 Design-Builder acknowledges that Developer will, to any extent requested by Design-
Builder, furnish reasonable evidence satisfactory to Design-Builder that Developer has made 
acceptable arrangements for a source of adequate funds available and committed to fulfill all of 
Developer’s contractual obligations under the Contract Documents 

3.3.2 Design-Builder shall cooperate with the reasonable requirements of Developer’s lenders 
or other financial sources including the Bond Trustee and the City. Notwithstanding the preceding 
sentence, after execution of the Agreement Design-Builder shall have no obligation to execute for 
Developer or Developer’s lenders or other financial sources any documents or agreements that 
require Design-Builder to assume obligations or responsibilities greater than those existing 
obligations Design-Builder has under the Contract Documents. 

3.4 Developer’s Representative.  

3.4.1 Developer’s Representative shall be responsible for providing Developer-supplied 
information and approvals in a timely manner to permit Design-Builder to fulfill its obligations 
under the Contract Documents. Developer’s Representative shall also provide Design-Builder 
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with prompt notice if it observes any failure on the part of Design-Builder to fulfill its contractual 
obligations, including any errors, omissions or defects in the performance of the Work. 
Developer’s Representative shall communicate regularly with Design-Builder and shall be vested 
with the authority to act on behalf of Developer.  

3.5 Government Approvals and Permits. 

3.5.1 Developer shall obtain and pay for all necessary permits, approvals, licenses, 
government charges and inspection fees set forth in the Developer’s Permit List attached as an 
exhibit to the Agreement.  

3.5.2 Developer shall provide reasonable assistance to Design-Builder in obtaining those 
permits, approvals and licenses that are Design-Builder’s responsibility. 

3.6 Developer’s Separate Contractors. 

3.6.1 Developer is responsible for all work performed on the Project or at the Site by separate 
contractors under Developer’s control. Developer shall contractually require its separate 
contractors to cooperate with, and coordinate their activities so as not to interfere with, Design-
Builder in order to enable Design-Builder to timely complete the Work consistent with the Contract 
Documents.  

 
Article 4 

Hazardous Conditions and Differing Site Conditions 

4.1 Hazardous Conditions. 

4.1.1 Unless otherwise expressly provided in the Contract Documents to be part of the Work, 
Design-Builder is not responsible for any Hazardous Conditions encountered at the Site. Upon 
encountering any Hazardous Conditions, Design-Builder will stop Work immediately in the 
affected area and duly notify Developer and, if required by Legal Requirements, all government or 
quasi-government entities with jurisdiction over the Project or Site.  

4.1.2 Upon receiving notice of the presence of suspected Hazardous Conditions, Developer 
shall take the necessary measures required to ensure that the Hazardous Conditions are 
remediated or rendered harmless. Such necessary measures shall include Developer retaining 
qualified independent experts to (i) ascertain whether Hazardous Conditions have actually been 
encountered, and, if they have been encountered, (ii) prescribe the remedial measures that 
Developer must take either to remove the Hazardous Conditions or render the Hazardous 
Conditions harmless. 

4.1.3 Design-Builder shall be obligated to resume Work at the affected area of the Project only 
after Developer’s expert provides it with written certification that (i) the Hazardous Conditions 
have been removed or rendered harmless and (ii) all necessary approvals have been obtained 
from all government and quasi-government entities having jurisdiction over the Project or Site. 

4.1.4 Design-Builder will be entitled, in accordance with these General Conditions of Contract, 
to an adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost 
and/or time of performance have been adversely impacted by the presence of Hazardous 
Conditions subject to City’s prior written approval.  

4.1.5 TO THE FULLEST EXTENT PERMITTED BY LAW, DEVELOPER SHALL INDEMNIFY, 
DEFEND AND HOLD HARMLESS DESIGN-BUILDER, DESIGN CONSULTANTS, 
SUBCONTRACTORS, ANYONE EMPLOYED DIRECTLY OR INDIRECTLY BY ANY OF THEM, 
AND THEIR OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS, FROM AND AGAINST 
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ANY AND ALL CLAIMS, LOSSES, DAMAGES, LIABILITIES AND EXPENSES, INCLUDING 
ATTORNEYS’ FEES AND EXPENSES, ARISING OUT OF OR RESULTING FROM THE 
PRESENCE, REMOVAL OR REMEDIATION OF HAZARDOUS CONDITIONS AT THE SITE.  

4.1.6 Notwithstanding the preceding provisions of this Section 4.1, Developer is not 
responsible for Hazardous Conditions introduced to the Site by Design-Builder, Subcontractors or 
anyone for whose acts they may be liable, or, to any extent caused by Design-Builder, 
Subcontractors or anyone for whose acts they may be liable, for the spread, intensification or 
other exacerbation of or secondary contamination from pre-existing Hazardous Conditions at the 
Site of which Design-Builder is or reasonably should be aware. TO THE FULLEST EXTENT 
PERMITTED BY LAW, DESIGN-BUILDER SHALL INDEMNIFY, DEFEND AND HOLD 
HARMLESS DEVELOPER, AUSTIN CONTRAC AND THE CITY, AND THEIR OFFICERS, 
DIRECTORS, EMPLOYEES AND AGENTS FROM AND AGAINST ALL CLAIMS, LOSSES, 
DAMAGES, LIABILITIES AND EXPENSES, INCLUDING ATTORNEYS’ FEES AND EXPENSES, 
ARISING OUT OF OR RESULTING FROM THOSE HAZARDOUS CONDITIONS INTRODUCED 
TO THE SITE BY DESIGN-BUILDER, SUBCONTRACTORS OR ANYONE FOR WHOSE ACTS 
THEY MAY BE LIABLE AND, TO ANY EXTENT CAUSED BY DESIGN-BUILDER, 
SUBCONTRACTORS OR ANYONE FOR WHOSE ACTS THEY MAY BE LIABLE, ARISING OUT 
OF OR RESULTING FROM THE SPREAD, EXACERBATION, OR SECONDARY 
CONTAMINATION FROM PRE-EXISTING HAZARDOUS CONDITIONS AT THE SITE OF 
WHICH DESIGN-BUILDER IS OR REASONABLY SHOULD BE AWARE. 

4.2 Differing Site Conditions. 

4.2.1 Concealed or latent physical conditions or subsurface conditions at the Site, which 
conditions Design-Builder did not actually learn about before signing the Phase 2 Agreement and 
should not reasonably have learned about before signing the Phase 2 Agreement, and that are of 
an unusual nature, and differ materially from the conditions ordinarily encountered and generally 
recognized as inherent in the Work are collectively referred to herein as “Differing Site 
Conditions.” If Design-Builder encounters a Differing Site Condition, Design-Builder will be 
entitled to an adjustment in the Contract Price and/or Contract Time(s) to the extent Design-
Builder’s cost and/or time of performance are adversely impacted by the Differing Site Condition 
and subject to prior written approval by the City.  

4.2.2 Upon encountering a Differing Site Condition, Design-Builder shall provide prompt written notice 
to Developer of such condition, which notice shall not be later than seven (7) days after such condition 
has been encountered. Design-Builder shall, to the extent reasonably possible, provide such notice 
before the Differing Site Condition has been substantially disturbed or altered.  

Article 5 

Insurance and Bonds  

5.1 Design-Builder’s Insurance Requirements. 
 

5.1.1 Intentionally Deleted. (See Section 11.3 of Agreement)] 

5.1.2 Design-Builder’s professional liability insurance shall specifically delete any design-build 
or similar exclusions that could compromise coverages because of the design-build delivery of 
the Project. 

5.1.3 Prior to commencing any construction services hereunder, Design-Builder shall provide 
Developer with certificates evidencing that (i) all insurance obligations required by the Contract 
Documents are in full force and in effect and Design-Builder will issue annual renewal certificates 
indicating that coverage will remain in effect for the duration required by the Contract Documents 
and (ii) no insurance coverage will be canceled, renewal refused, or materially changed unless at 
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least thirty (30) days prior written notice is given by Design-Builder to Developer. If any of the 
foregoing insurance coverages are required to remain in force after final payment are reasonably 
available, an additional certificate evidencing continuation of such coverage shall be submitted 
with the Final Application for Payment. If any information concerning reduction of coverage is not 
furnished by the insurer, it shall be furnished by the Design-Builder with reasonable promptness 
according to the Design-Builder’s information and belief. 

5.2 Developer’s Liability Insurance. 

5.2.1 Developer shall procure and maintain from insurance companies authorized to do 
business in the state in which the Project is located such liability insurance as set forth in the 
Insurance Exhibit to the Agreement to protect Developer from claims which may arise from the 
performance of Developer’s obligations under the Contract Documents or Developer’s conduct 
during the course of the Project. 

5.3 Property Insurance. 

This Section 5.3 applies only to Phase 2.  

5.3.1 Design-Builder shall procure and maintain from insurance companies authorized to do 
business in the state in which the Project is located builder’s risk property insurance in an all risk 
physical loss form covering the entire Work to the full insurable value of the Work, but not less 
than the Contract Price stated in Section 6.1 of the Agreement, including professional fees, 
overtime premiums and other insurable expenses incurred to replace or repair the insured 
property. The property insurance obtained by Design-builder shall provide coverage expressly 
approved by Developer, Austin CONRAC and the City, and shall include as additional insureds 
the interests of the City of Austin, Austin CONRAC, Developer, Design-Builder, Design 
Consultants and Subcontractors of any tier, and shall name the City a loss payee on the policy. 
Such insurance shall include but not be limited to the perils of fire and extended coverage, theft, 
vandalism, malicious mischief, collapse, flood, earthquake, debris removal and other perils or 
causes of loss as called for in the Contract Documents. The property insurance shall include 
physical loss or damage to the Work, including materials and equipment in transit, at the Site or 
at another location as may be indicated in Design-Builder’s Application for Payment and 
approved by Developer. The Design-Builder is responsible for the payment of any deductibles 
under the insurance required by this Section 5.3.1; provided, however, that Design-Builder is not 
barred from seeking to recoup any or all of the deductible from any Subcontractor, Sub-
Subcontractor, or any supplier to Design-Builder. 

5.3.4 Any loss covered under Design-Builder’s property insurance shall be adjusted with the 
respective claimant and made payable to the respective Named Insured, subject to any 
applicable mortgage clause. All insurance proceeds received as a result of any loss will be placed 
in a separate account and distributed in accordance with such agreement as the interested 
parties may reach. Any disagreement concerning the distribution of any proceeds will be resolved 
in accordance with Article 10 hereof. 

5.3.5 Developer and Design-Builder waive against each other and against each of Developer’s 
separate contractors, the City of Austin, Austin CONRAC, each of the RACs, Design Consultants, 
Subcontractors, agents and employees of each and all of them, all damages covered by property 
insurance provided herein, except such rights as they may have to the proceeds of such 
insurance. Design-Builder and Developer shall, where appropriate, require similar waivers of 
subrogation from Developer’s separate contractors, Design Consultants and Subcontractors and 
shall require each of them to include similar waivers in their contracts. These waivers of 
subrogation shall not contain any restriction or limitation that will impair the full and complete 
extent of its applicability to any person or entity unless agreed to in writing prior to the execution 
of this Agreement.  The term “RACs” as used herein shall have the same meaning as that term is 
used in the Master Glossary attached as an exhibit to the Master Lease , by and between the City 
of Austin and Austin CONRAC (“Master Lease”). 
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5.4 Bonds and Other Performance Security. 

This Section 5.4 applies only to Phase 2. 

5.4.1 If Developer requires Design-Builder to obtain performance and labor and material 
payment bonds, or other forms of performance security, the amount, form and other conditions of 
such security shall be as set forth in the Agreement. 

5.4.2 All bonds furnished by Design-Builder shall be in a form satisfactory to Developer, Austin 
CONRAC and the City, in accordance with the insurance exhibit to the Agreement. The surety 
shall be a company qualified and registered to conduct business in the state in which the Project 
is located. 

Article 6 

Payment 
6.1 Schedule of Values.  

6.1.1 Unless required by the Developer upon execution of this Agreement, within ten (10) days 
of execution of the Agreement, Design-Builder shall submit for Developer’s review and approval a 
schedule of values for all of the Work. The Schedule of Values will (i) subdivide the Work into its 
respective parts, (ii) include values for all items comprising the Work and (iii) serve as the basis 
for monthly progress payments made to Design-Builder throughout the Work. 

6.1.2 The Developer will timely review and approve the schedule of values so as not to delay 
the submission of the Design-Builder’s first application for payment. The Developer and Design-
Builder shall timely resolve any differences so as not to delay the Design-Builder’s submission of 
its first application for payment. 

6.2 Monthly Progress Payments. 

6.2.1 On or before the date established in the Agreement, Design-Builder shall submit for 
Developer’s review and approval its Application for Payment requesting payment for all Work 
performed as of the date of the Application for Payment. The Application for Payment shall be 
accompanied by all supporting documentation required by the Contract Documents and/or 
established at the meeting required by Section 2.1.4 hereof. 

6.2.2 The Application for Payment may request payment for equipment and materials not yet 
incorporated into the Project, provided that (i) Developer is satisfied that the equipment and 
materials are suitably stored at either the Site or another acceptable location, (ii) the equipment 
and materials are protected by suitable insurance and (iii) upon payment, Developer will receive 
the equipment and materials free and clear of all liens and encumbrances. 

6.2.3 All discounts offered by Subcontractor, Sub-Subcontractors and suppliers to Design-
Builder for early payment shall accrue one hundred percent to Design-Builder to the extent 
Design-Builder advances payment. Unless Developer advances payment to Design-Builder 
specifically to receive the discount, Design-Builder may include in its Application for Payment the 
full undiscounted cost of the item for which payment is sought.  Nothing in this section is intended 
to affect the lump sum Contract Price in the Agreement as may be modified by written Change 
Orders or other written modifications signed by the Developer and approved by Austin CONRAC 
and the City. 

6.2.4 The Application for Payment shall constitute Design-Builder’s representation that the 
Work described herein has been performed consistent with the Contract Documents, has 
progressed to the point indicated in the Application for Payment, and that title to all Work will pass 
to Developer free and clear of all claims, liens, encumbrances, and security interests upon the 
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incorporation of the Work into the Project, or upon Design-Builder’s receipt of payment, whichever 
occurs earlier. 

6.2.5  The application for payment process and the payments themselves shall be subject to the 
terms and conditions of the Section 11.24 of the Agreement. 

6.3 Withholding of Payments. 

6.3.1 On or before the date established in the Agreement, Developer shall pay Design-Builder 
all amounts properly due. If Developer determines that Design-Builder is not entitled to all or part 
of an Application for Payment as a result of Design-Builder’s failure to meet its obligations 
hereunder, it will notify Design-Builder in writing at least five (5) days prior to the date payment is 
due. The notice shall indicate the specific amounts Developer intends to withhold, the reasons 
and contractual basis for the withholding, and the specific measures Design-Builder must take to 
rectify Developer’s concerns. Design-Builder and Developer will attempt to resolve Developer’s 
concerns prior to the date payment is due.  If the parties cannot resolve such concerns, Design-
Builder may pursue its rights under the Contract Documents, including those under Article 10 
hereof. 

6.3.2 Notwithstanding anything to the contrary in the Contract Documents, Developer shall pay 
Design-Builder all undisputed amounts in an Application for Payment within the times required by 
the Agreement. 

6.4 Interest.  

6.4.1 All payments due and unpaid shall bear interest at the rate set forth in the Agreement. 

6.5 Design-Builder’s Payment Obligations. 

6.5.1 Design-Builder will pay Design Consultants and Subcontractors, in accordance with its 
contractual obligations to such parties, all the amounts Design-Builder has received from 
Developer on account of their work. Design-Builder will impose similar requirements on Design 
Consultants and Subcontractors to pay those parties with whom they have contracted. Design-
Builder will indemnify and defend Developer, Austin CONRAC and City against any claims for 
payment and mechanic’s liens as set forth in Section 7.3 hereof. 

6.6 Substantial Completion.  

6.6.1 Design-Builder shall notify Developer when it believes the Work, or to the extent 
permitted in the Contract Documents, a portion of the Work, is Substantially Complete. Within 
fourteen (14) days of Developer’s receipt of Design-Builder’s notice, Developer and Design-
Builder will jointly inspect such Work to verify that it is Substantially Complete in accordance with 
the requirements of the Contract Documents. If such Work is Substantially Complete, Developer 
shall prepare and issue a Certificate of Substantial Completion that will set forth (i) the date of 
Substantial Completion of the Work or portion thereof, (ii) the remaining items of Work that have 
to be completed before final payment, (iii) provisions (to the extent not already provided in the 
Contract Documents) establishing Developer’s and Design-Builder’s responsibility for the 
Project’s security, maintenance, utilities and insurance pending final payment, and (iv) an 
acknowledgment that warranties commence to run on the date of Substantial Completion, except 
as may otherwise be noted in the Certificate of Substantial Completion. The Certificate of 
Substantial Completion and the date established for substantial completion of the Project shall be 
subject to the review and approval of the City of Austin and Austin CONRAC. 

6.6.2 Upon Substantial Completion of the entire Work or, if applicable, any portion of the Work, 
Developer shall release to Design-Builder all retained amounts relating, as applicable, to the 
entire Work or completed portion of the Work, less an amount equal to one point five (1.5) times 
the reasonable value of all remaining or incomplete items of Work as noted in the Certificate of 
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Substantial Completion.  

6.6.3 Developer, at its option, may use a portion of the Work which has been determined to be 
Substantially Complete, provided, however, that (i) a Certificate of Substantial Completion has 
been issued for the portion of Work addressing the items set forth in Section 6.6.1 above, (ii) 
Design-Builder and Developer have obtained the consent of their sureties and insurers, and to 
the extent applicable, the appropriate government authorities having jurisdiction over the Project, 
and (iii) Developer and Design-Builder agree that Developer’s use or occupancy will not interfere 
with Design-Builder’s completion of the remaining Work. 

6.7 Final Payment. 

6.7.1 After receipt of a Final Application for Payment from Design-Builder, Developer shall 
make final payment by the time required in the Agreement, provided that Design-Builder has 
achieved Final Completion.  

6.7.2 At the time of submission of its Final Application for Payment, Design-Builder shall 
provide the following information:  

6.7.2.1 An affidavit that there are no claims, obligations or liens outstanding or 
unsatisfied for labor, services, material, equipment, taxes or other items performed, 
furnished or incurred for or in connection with the Work which will in any way affect 
Developer’s interests;  

6.7.2.2 A general release executed by Design-Builder waiving, upon receipt of final 
payment by Design-Builder, all claims, except those claims previously made in writing to 
Developer and remaining unsettled at the time of final payment;  

6.7.2.3 Consent of Design-Builder’s surety, if any, to final payment; 

6.7.2.4 All operating manuals, warranties and other deliverables required by the Contract 
Documents; and  

6.7.2.5 Certificates of insurance confirming that required coverages will remain in effect 
consistent with the requirements of the Contract Documents. 

6.7.3 Upon making final payment, Developer waives all claims against Design-Builder except 
claims relating to (i) Design-Builder’s failure to satisfy its payment obligations, if such failure 
affects Developer’s or the City’s interests, (ii) Design-Builder’s failure to complete the Work 
consistent with the Contract Documents, including defects appearing after Substantial Completion 
and (iii) the terms of any special warranties required by the Contract Documents. 

6.7.4 Deficiencies in the Work discovered after Substantial Completion, whether or not such 
deficiencies would have been included on the Punch List if discovered earlier, shall be deemed 
warranty Work.  Such deficiencies shall be corrected by Design-Builder under Sections 2.9 and 
2.10 herein, and shall not be a reason to withhold final payment from Design-Builder, provided, 
however, that Developer shall be entitled to withhold from the Final Payment the reasonable 
value of completion or correction of such deficient work until such work is completed or corrected. 

 
Article 7 

Indemnification 

7.1 Patent and Copyright Infringement. 

7.1.1 Design-Builder shall defend any action or proceeding brought against any one or more of 
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Developer, Austin CONRAC, the RACs and the City based on any claim that the Work, or any 
part thereof, or the operation or use of the Work or any part thereof, constitutes infringement of 
any United States patent or copyright, now or hereafter issued. Developer shall give prompt 
written notice to Design-Builder of any such action or proceeding and will reasonably provide 
authority, information and assistance in the defense of same. DESIGN-BUILDER SHALL 
INDEMNIFY AND HOLD HARMLESS DEVELOPER, AUSTIN CONRAC, THE RACS AND THE 
CITY FROM AND AGAINST ALL DAMAGES AND COSTS, INCLUDING BUT NOT LIMITED TO 
ATTORNEYS’ FEES AND EXPENSES AWARDED AGAINST DEVELOPER, AUSTIN CONRAC, 
THE RACS, THE CITY OR DESIGN-BUILDER IN ANY SUCH ACTION OR PROCEEDING. 
Design-Builder agrees to keep Developer, Austin CONRAC, the RACs and the City, respectively, 
informed of all developments in the defense of such actions in which that respective entity is a 
party.  

7.1.2 If Developer, Austin CONRAC, the RACs or the City is enjoined from the operation or use 
of the Work, or any part thereof, as the result of any patent or copyright suit, claim, or proceeding, 
Design-Builder shall at its sole expense take reasonable steps to procure the right to operate or 
use the Work. If Design-Builder cannot so procure such right within a reasonable time, Design-
Builder shall promptly, at Design-Builder’s option and at Design-Builder’s expense, (i) modify the 
Work so as to avoid infringement of any such patent or copyright or (ii) replace said Work with 
Work that does not infringe or violate any such patent or copyright. 

7.1.3 Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding 
based on infringement or violation of a patent or copyright (i) relating solely to a particular process 
or product of a particular manufacturer specified by Developer and not offered or recommended 
by Design-Builder to Developer or (ii) arising from modifications to the Work by Developer or its 
agents after acceptance of the Work. If the suit, claim or proceeding is based upon events set 
forth in the preceding sentence, Developer shall defend, indemnify and hold harmless Design-
Builder (and City unless the specification or modification is at the request of or required by City 
over the objection of Developer) to the same extent Design-Builder is obligated to defend, 
indemnify and hold harmless Developer, Austin CONRAC, the RACs and the City in Section 7.1.1 
above. 

7.1.4 The obligations set forth in this Section 7.1 shall constitute the sole agreement between 
the parties relating to liability for infringement or violation of any patent or copyright.  

7.2 Tax Claim Indemnification. 

7.2.1 IF, IN ACCORDANCE WITH DEVELOPER’S DIRECTION, AN EXEMPTION FOR ALL 
OR PART OF THE WORK IS CLAIMED FOR TAXES, DEVELOPER SHALL INDEMNIFY, 
DEFEND AND HOLD HARMLESS DESIGN-BUILDER FROM AND AGAINST ANY LIABILITY, 
PENALTY, INTEREST, FINE, TAX ASSESSMENT, ATTORNEYS’ FEES OR OTHER 
EXPENSES OR COSTS INCURRED BY DESIGN-BUILDER AS A RESULT OF ANY ACTION 
TAKEN BY DESIGN-BUILDER IN ACCORDANCE WITH DEVELOPER’S DIRECTIVE. 
DEVELOPER SHALL FURNISH DESIGN-BUILDER WITH ANY APPLICABLE TAX EXEMPTION 
CERTIFICATES NECESSARY TO OBTAIN SUCH EXEMPTION, UPON WHICH DESIGN-
BUILDER MAY RELY. 

7.3 Payment Claim Indemnification. 

7.3.1 PROVIDED THAT DEVELOPER IS NOT IN BREACH OF ITS CONTRACTUAL 
OBLIGATION TO MAKE PAYMENTS TO DESIGN-BUILDER FOR THE WORK, DESIGN-
BUILDER SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS DEVELOPER, AUSTIN 
CONRAC, THE RACS, AND THE CITY FROM ANY CLAIMS OR MECHANIC’S LIENS 
BROUGHT AGAINST DEVELOPER, AUSTIN CONRAC, THE RACS, THE CITY OR THE 
PROJECT AS A RESULT OF THE FAILURE OF DESIGN-BUILDER, OR THOSE FOR WHOSE 
ACTS IT IS RESPONSIBLE, TO PAY FOR ANY SERVICES, MATERIALS, LABOR, 
EQUIPMENT, TAXES OR OTHER ITEMS OR OBLIGATIONS FURNISHED OR INCURRED 
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FOR OR IN CONNECTION WITH THE WORK.  WITHIN THREE (3) DAYS OF RECEIVING 
WRITTEN NOTICE FROM DEVELOPER, AUSTIN CONRAC, THE RACS OR THE CITY THAT 
SUCH A CLAIM OR MECHANIC’S LIEN HAS BEEN FILED BASED ON WORK FOR WHICH 
DESIGN-BUILDER HAS BEEN PAID,, DESIGN-BUILDER SHALL COMMENCE TO TAKE THE 
STEPS NECESSARY TO DISCHARGE SAID CLAIM OR LIEN, INCLUDING, IF NECESSARY, 
THE FURNISHING OF A MECHANIC’S LIEN BOND. IF DESIGN-BUILDER FAILS TO DO SO, 
DEVELOPER, IN ALL CASES, AND AUSTIN CONRAC AND THE RACS AND THE CITY, 
RESPECTIVELY, AS TO CLAIMS OR LIENS AGAINST THEM OR THEIR RESPECTIVE 
PROPERTY WILL HAVE THE RIGHT TO DISCHARGE THE CLAIM OR LIEN AND HOLD 
DESIGN-BUILDER LIABLE FOR COSTS AND EXPENSES INCURRED, INCLUDING 
ATTORNEYS’ FEES. 

7.4 Design-Builder’s General Indemnification.  

7.4.1 [Replaced in its entirety with Section 11.46 of the Agreement]  

7.4.2 IF AN EMPLOYEE OF DESIGN-BUILDER, DESIGN CONSULTANTS, 
SUBCONTRACTORS, ANYONE EMPLOYED DIRECTLY OR INDIRECTLY BY ANY OF THEM 
OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY BE LIABLE HAS A CLAIM AGAINST 
DEVELOPER, ITS OFFICERS, DIRECTORS, EMPLOYEES, OR AGENTS, DESIGN-BUILDER’S 
INDEMNITY OBLIGATION SET FORTH IN SECTION 11.46 OF THE AGREEMENT SHALL NOT 
BE LIMITED BY ANY LIMITATION ON THE AMOUNT OF DAMAGES, COMPENSATION OR 
BENEFITS PAYABLE BY OR FOR DESIGN-BUILDER, DESIGN CONSULTANTS, 
SUBCONTRACTORS, OR OTHER ENTITY UNDER ANY EMPLOYEE BENEFIT ACTS, 
INCLUDING WORKERS’ COMPENSATION OR DISABILITY ACTS. 

7.5 Developer’s General Indemnification. 

7.5.1 DEVELOPER, TO THE FULLEST EXTENT PERMITTED BY LAW, SHALL INDEMNIFY, 
HOLD HARMLESS AND DEFEND DESIGN-BUILDER, CITY, AND ANY OF DESIGN-
BUILDER’S OFFICERS, DIRECTORS, AND EMPLOYEES, FROM AND AGAINST CLAIMS, 
LOSSES, DAMAGES, LIABILITIES, INCLUDING ATTORNEYS’ FEES AND EXPENSES, FOR 
BODILY INJURY, SICKNESS OR DEATH, AND PROPERTY DAMAGE OR DESTRUCTION 
(OTHER THAN TO THE WORK ITSELF) TO THE EXTENT RESULTING FROM THE 
NEGLIGENT ACTS OR OMISSIONS OF DEVELOPER’S SEPARATE CONTRACTORS OR 
ANYONE FOR WHOSE ACTS ANY OF THEM MAY BE LIABLE. 

 
Article 8 

Time 

8.1 Obligation to Achieve the Contract Times. 

8.1.1 Design-Builder agrees that it will commence performance of the Work and achieve the 
Contract Time(s) in accordance with Article 5 of the Agreement. 

8.2 Delays to the Work. 

8.2.1 If Design-Builder is delayed in the performance of the Work due to acts, omissions, 
conditions, events, or circumstances beyond its control and due to no fault of its own or those for 
whom Design-Builder is responsible, the Contract Time(s) for performance shall be reasonably 
extended by Change Order subject to prior written approval by City. By way of example, events 
that will entitle Design-Builder to an extension of the Contract Time(s) include acts or omissions 
of Developer or anyone under Developer’s control (including separate contractors), changes in 
the Work, Differing Site Conditions, Hazardous Conditions, and Force Majeure Events. In 
particular, in the event that, and for the full length of any period that, the Design-Builder is not 
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provided access to and occupancy of any portion of the CONRAC Site on or before the date work 
in that area is to begin according to the Design-Builder’s critical path schedule as agreed to by 
Developer and City, then with respect to all work in that portion of the CONRAC Site, Design-
Builder shall be entitled to an extension of the Deadline for Substantial Completion of the same 
duration as the period of delayed access with City’s prior written approval.  

8.2.2 In addition to Design-Builder’s right to a time extension for those events set forth in 
Section 8.2.1 above, Design-Builder, provided Design-Builder furnishes Developer with timely 
notice of claim, shall also be entitled to an appropriate adjustment of the Contract Price for the 
additional labor, material, equipment, and extended general conditions costs caused by such a 
delay attributable solely to the acts or omissions of the Developer, any of the Developer’s 
consultants, or by any of their respective agents or employees (the “Compensable Delay”).  
Design-Builder’s written notice specifying the reason or reasons for the Compensable Delay, the 
probable period of the Compensable Delay, and a reasonable estimate of the additional labor, 
material, equipment, and extended general conditions costs claimed to be attributable to the 
Compensable Delay, shall be furnished to Developer within five (5) business days of the 
commencement of the Compensable Delay.  

 
Article 9 

Changes to the Contract Price and Time 

9.1 Change Orders. 

9.1.1 A Change Order is a written instrument issued after execution of the Agreement signed 
by Developer and Design-Builder and approved by the City in writing, stating their agreement 
upon all of the following: 

9.1.1.1 The scope of the change in the Work; 

9.1.1.2 The amount of the adjustment to the Contract Price; and 

9.1.1.3 The extent of the adjustment to the Contract Time(s). 

9.1.2 All changes in the Work authorized by applicable Change Order shall be performed under 
the applicable conditions of the Contract Documents. Developer and Design-Builder shall 
negotiate in good faith and as expeditiously as possible the appropriate adjustments for such 
changes. 

9.1.3 If Developer requests a proposal for a change in the Work from Design-Builder and 
subsequently elects not to proceed with the change, a Change Order shall be issued to reimburse 
Design-Builder for reasonable costs incurred for estimating services, design services and 
services involved in the preparation of proposed revisions to the Contract Documents. 

9.2 Work Change Directives. 

9.2.1  A Work Change Directive is a written order prepared and signed by Developer and City 
directing a change in the Work prior to agreement on an adjustment in the Contract Price and/or 
the Contract Time(s).  Developer has the right to issue a Work Change Directive to order Design-
Builder to accelerate the performance of the Work to achieve Substantial Completion before the 
then Scheduled Substantial Completion Date.  

9.2.2 Developer and Design-Builder shall negotiate in good faith and as expeditiously as 
possible the appropriate adjustments for the Work Change Directive. Upon reaching an 
agreement, the parties shall prepare and execute an appropriate Change Order reflecting the 
terms of the agreement. 
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9.3 Minor Changes in the Work. 

9.3.1 Minor changes in the Work do not involve an adjustment in the Contract Price and/or 
Contract Time(s) and do not materially and adversely affect the Work, including the design, 
quality, performance and workmanship required by the Contract Documents. Design-Builder may 
make minor changes in the Work consistent with the intent of the Contract Documents, provided, 
however, that Design-Builder shall promptly inform Developer, in writing, of any such changes 
and record such changes on the documents maintained by Design-Builder. 

9.4 Contract Price Adjustments. 

9.4.1 The increase or decrease in Contract Price resulting from a change in the Work shall be 
determined by one or more of the following methods: 

9.4.1.1 Unit prices set forth in the Agreement or as subsequently agreed to between the 
parties; 

9.4.1.2 A mutually accepted lump sum, properly itemized and supported by sufficient 
substantiating data to permit evaluation by Developer; 

9.4.1.3 Costs, fees and any other markups set forth in the Agreement; or 

9.4.1.4 If an increase or decrease cannot be agreed to as set forth in items 9.4.1.1 
through 9.4.1.3 above and Developer issues a Work Change Directive, the cost of the 
change of the Work shall be determined by the reasonable expense and savings in the 
performance of the Work resulting from the change, including a reasonable overhead and 
profit, as may be set forth in the Agreement.  

9.4.2 If unit prices are set forth in the Contract Documents or are subsequently agreed to by 
the parties, but application of such unit prices will cause substantial inequity to Developer or 
Design-Builder because of differences in the character or quantity of such unit items as originally 
contemplated, such unit prices shall be equitably adjusted. 

9.4.3 If Developer and Design-Builder disagree upon whether Design-Builder is entitled to be 
paid for any services required by Developer, or if there are any other disagreements over the 
scope of Work or proposed changes to the Work, Developer and Design-Builder shall resolve the 
disagreement pursuant to Article 10 hereof. As part of the negotiation process, Design-Builder 
shall furnish Developer with a good faith estimate of the costs to perform the disputed services in 
accordance with Developer’s interpretations. If the parties are unable to agree and Developer 
expects Design-Builder to perform the services in accordance with Developer’s interpretations, 
Design-Builder shall proceed to perform the disputed services, conditioned upon Developer 
issuing a written order to Design-Builder (i) directing Design-Builder to proceed and (ii) specifying 
Developer’s interpretation of the services that are to be performed. If this occurs, Design-Builder 
shall be entitled to submit in its Applications for Payment an amount equal to fifty percent (50%) 
of its reasonable estimated direct cost to perform the services, and Developer agrees to pay such 
amounts, with the express understanding that (i) such payment by Developer does not prejudice 
Developer’s right to argue that it has no responsibility to pay for such services and (ii) receipt of 
such payment by Design-Builder does not prejudice Design-Builder’s right to seek full payment of 
the disputed services if Developer’s order is deemed to be a change to the Work. 

9.5 Emergencies. 

9.5.1 In any emergency affecting the safety of persons and/or property, Design-Builder shall 
act, at its discretion, to prevent threatened damage, injury or loss. Any change in the Contract 
Price and/or Contract Time(s) on account of emergency work shall be determined as provided in 
this Article 9. 
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Article 10 

Contract Adjustments and Disputes 

10.1 Requests for Contract Adjustments and Relief. 

10.1.1 If either Design-Builder or Developer believes that it is entitled to relief against the other 
for any event arising out of or related to the Work or Project, such party shall provide written 
notice to the other party of the basis for its claim for relief. Such notice shall, if possible, be made 
prior to incurring any cost or expense and in accordance with any specific notice requirements 
contained in applicable sections of these General Conditions of Contract. In the absence of any 
specific notice requirement, written notice shall be given within a reasonable time, not to exceed 
twenty-one (21) days, after the occurrence giving rise to the claim for relief or after the claiming 
party reasonably should have recognized the event or condition giving rise to the request, 
whichever is later. Such notice shall include sufficient information to advise the other party of the 
circumstances giving rise to the claim for relief, the specific contractual adjustment or relief 
requested and the basis of such request.  

10.2 Dispute Avoidance and Resolution. – (Replaced by Section 11.38 of the Agreement)  
 
10.3 Intentionally Deleted. 
 
10.4 Duty to Continue Performance. 

10.4.1 Unless provided to the contrary in the Contract Documents, Design-Builder shall continue 
to perform the Work and Developer shall continue to satisfy its payment obligations to Design-
Builder, pending the final resolution of any dispute or disagreement between Design-Builder and 
Developer.  

Article 11 

Stop Work and Termination for Cause 

11.1 Developer’s Right to Stop Work. 

11.1.1 Developer may, without cause and for its convenience, order Design-Builder in writing to 
stop and suspend the Work. Such suspension shall not exceed sixty (60) consecutive days or 
aggregate more than ninety (90) days during the duration of the Project. 

11.1.2 Subject to City’s prior written approval, Design-Builder is entitled to seek an adjustment of 
the Contract Price and/or Contract Time(s) if its cost or time to perform the Work has been 
adversely impacted by any suspension of stoppage of the Work by Developer. 

11.2 Developer’s Right to Perform and Terminate for Cause. 

11.2.1 If Design-Builder persistently fails to (i) provide a sufficient number of skilled workers, (ii) 
supply the materials required by the Contract Documents, (iii) comply with applicable Legal 
Requirements, (iv) timely pay, without cause, Design Consultants or Subcontractors, (v) 
prosecute the Work with promptness and diligence to ensure that the Work is completed by the 
Contract Time(s), as such times may be adjusted, or (vi) perform material obligations under the 
Contract Documents, then Developer, in addition to any other rights and remedies provided in the 
Contract Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below.  

11.2.2 Upon the occurrence of an event set forth in Section 11.2.1 above, Developer may 
provide written notice to Design-Builder that it intends to terminate the Agreement unless the 
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problem cited is cured, or commenced to be cured, within seven (7) days of Design-Builder’s 
receipt of such notice. If Design-Builder fails to cure, or reasonably commence to cure, such 
problem, then Developer may give a second written notice to Design-Builder of its intent to 
terminate within an additional seven (7) day period. If Design-Builder, within such second seven 
(7) day period, fails to cure, or reasonably commence to cure, such problem, then Developer may 
declare the Agreement terminated for default by providing written notice to Design-Builder of such 
declaration.  

11.2.3 Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Developer 
may enter upon the premises and take possession, for the purpose of completing the Work, of all 
materials, equipment, scaffolds, tools, appliances and other items thereon, which have been 
purchased or provided for the performance of the Work, all of which Design-Builder hereby 
transfers, assigns and sets over to Developer for such purpose, and to employ any person or 
persons to complete the Work and provide all of the required labor, services, materials, 
equipment and other items. In the event of such termination, Design-Builder shall not be entitled 
to receive any further payments under the Contract Documents until the Work shall be finally 
completed in accordance with the Contract Documents. At such time, if the unpaid balance of the 
Contract Price exceeds the cost and expense incurred by Developer in completing the Work, 
such excess shall be paid by Developer to Design-Builder. Notwithstanding the preceding 
sentence, if the Agreement establishes a Guaranteed Maximum Price, Design-Builder will only be 
entitled to be paid for Work performed prior to its default. If Developer’s cost and expense of 
completing the Work exceeds the unpaid balance of the Contract Price, then Design-Builder shall 
be obligated to pay the difference to Developer. Such costs and expense shall include not only 
the cost of completing the Work, but also losses, damages, costs and expense, including 
attorneys’ fees and expenses, incurred by Developer in connection with the reprocurement and 
defense of claims arising from Design-Builder’s default, subject to the waiver of consequential 
damages set forth in Section 10.5 hereof.  

11.2.4 If Developer improperly terminates the Agreement for cause, the termination for cause 
will be converted to a termination for convenience in accordance with the provisions of Article 8 of 
the Agreement. 

11.3 Design-Builder’s Right to Stop Work.  

11.3.1  Design-Builder may, in addition to any other rights afforded under the Contract 
Documents or at law, stop the Work for the following reasons: 

11.3.1.1 Developer’s failure to provide financial assurances as required under Section 
3.3 hereof; or 

11.3.1.2 Developer’s failure to pay substantial amounts properly due under Design-
Builder’s Application for Payment.  

11.3.2 Should any of the events set forth in Section 11.3.1 above occur, Design-Builder has the 
right to provide Developer with written notice that Design-Builder will stop the Work unless said 
event is cured within seven (7) days from Developer’s receipt of Design-Builder’s notice. If 
Developer does not cure the problem within such seven (7) day period, Design-Builder may stop 
the Work. In such case, subject to City’s prior written approval, Design-Builder shall be entitled to 
make a claim for adjustment to the Contract Price and Contract Time(s) to the extent it has been 
adversely impacted by such stoppage.  

11.4 Design-Builder’s Right to Terminate for Cause. 

11.4.1 Design-Builder, in addition to any other rights and remedies provided in the Contract 
Documents or by law, may terminate the Agreement for cause for the following reasons:  

11.4.1.1 The Work has been stopped for sixty (60) consecutive days, or more than 
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ninety (90) days during the duration of the Project, because of court order, any 
government authority having jurisdiction over the Work, or orders by Developer under 
Section 11.1.1 hereof, provided that such stoppages are not due to the acts or omissions 
of Design-Builder or anyone for whose acts Design-Builder may be responsible. 

11.4.1.2 Developer’s failure to provide Design-Builder with any information, permits or 
approvals that are Developer’s responsibility under the Contract Documents which result 
in the Work being stopped for sixty (60) consecutive days, or more than ninety (90) days 
during the duration of the Project, even though Developer has not ordered Design-Builder 
in writing to stop and suspend the Work pursuant to Section 11.1.1 hereof. 

11.4.1.3 Developer’s failure to cure the problems set forth in Section 11.3.1 above 
after Design-Builder has stopped the Work. 

11.4.2 Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder may 
provide written notice to Developer that it intends to terminate the Agreement unless the problem 
cited is cured, or commenced to be cured, within seven (7) days of Developer’s receipt of such 
notice. If Developer fails to cure, or reasonably commence to cure, such problem, then Design-
Builder may give a second written notice to Developer of its intent to terminate within an 
additional seven (7) day period. If Developer, within such second seven (7) day period, fails to 
cure, or reasonably commence to cure, such problem, then Design-Builder may declare the 
Agreement terminated for default by providing written notice to Developer of such declaration. In 
such case, Design-Builder shall be entitled to recover in the same manner as if Developer had 
terminated the Agreement for its convenience under Article 8 of the Agreement. 

11.5 Bankruptcy of Developer or Design-Builder. 

11.5.1 If either Developer or Design-Builder institutes or has instituted against it a case under 
the United States Bankruptcy Code (such party being referred to as the “Bankrupt Party”), such 
event may impair or frustrate the Bankrupt Party’s ability to perform its obligations under the 
Contract Documents. Accordingly, should such event occur: 

11.5.1.1 The Bankrupt Party, its trustee or other successor, shall furnish, upon request 
of the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to 
perform all future material obligations under the Contract Documents, which assurances 
shall be provided within ten (10) days after receiving notice of the request; and 

11.5.1.2 The Bankrupt Party shall file an appropriate action within the bankruptcy court 
to seek assumption or rejection of the Agreement within sixty (60) days of the institution 
of the bankruptcy filing and shall diligently prosecute such action. 

If the Bankrupt Party fails to comply with its foregoing obligations, the non-Bankrupt Party shall be 
entitled to request the bankruptcy court to reject the Agreement, declare the Agreement 
terminated and pursue any other recourse available to the non-Bankrupt Party under this Article 
11. 

11.5.2 The rights and remedies under Section 11.5.1 above shall not be deemed to limit the 
ability of the non-Bankrupt Party to seek any other rights and remedies provided by the Contract 
Documents or by law, including its ability to seek relief from any automatic stays under the United 
States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable 
provision of these General Conditions of Contract. 

 
Article 12 

Electronic Data 
12.1 Electronic Data.  
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12.1.1 The parties recognize that Contract Documents, including drawings, specifications and 
three-dimensional modeling (such as Building Information Models) and other Work Product may 
be transmitted among Developer, Design-Builder and others in electronic media in addition to 
paper hard copies (collectively “Electronic Data”).  

 
12.2 Transmission of Electronic Data. 
 

12.2.1 Developer, Design-Builder, and City shall agree upon the software and the format for the 
transmission of Electronic Data. Each party shall be responsible for securing the legal rights to 
access the agreed-upon format, including, if necessary, obtaining appropriately licensed copies of 
the applicable software or electronic program to display, interpret and/or generate the Electronic 
Data. 
 
12.2.2 Neither party makes any representations or warranties to the other with respect to the 
functionality of the software or computer program associated with the electronic transmission of 
Work Product. Unless specifically set forth in the Agreement, Ownership of the Electronic Data 
does not include Ownership of the software or computer program with which it is associated, 
transmitted, generated or interpreted. 
 
12.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer 
or assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in 
Article 4 of the Agreement. Under no circumstances shall the transfer of Ownership of Electronic 
Data be deemed to be a sale by the transmitting party of tangible goods. 

 
12.3 Electronic Data Protocol. 
 

12.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally 
or otherwise, due to occurrences beyond their reasonable control or knowledge, including but not 
limited to compatibility issues with user software, manipulation by the recipient, errors in 
transcription or transmission, machine error, environmental factors, and operator error. 
Consequently, the parties understand that there is some level of increased risk in the use of 
Electronic Data for the communication of design and construction information and, in 
consideration of this, agree, and shall require their independent contractors, Subcontractors and 
Design Consultants to agree, to the following protocols, terms and conditions set forth in this 
Section 12.3. 
 
12.3.2 Electronic Data will be transmitted in the format agreed upon in Section 12.2.1 above, 
including file conventions and document properties, unless prior arrangements are made in 
advance in writing. 
 
12.3.3 The Electronic Data represents the information at a particular point in time and is subject 
to change. Therefore, the parties shall agree upon protocols for notification by the author to the 
recipient of any changes which may thereafter be made to the Electronic Data, which protocol 
shall also address the duty, if any, to update such information, data or other information contained 
in the electronic media if such information changes prior to Final Completion of the Project. 
 
12.3.4 The transmitting party specifically disclaims all warranties, expressed or implied, 
including, but not limited to, implied warranties of merchantability and fitness for a particular 
purpose, with respect to the media transmitting the Electronic Data. However, transmission of the 
Electronic Data via electronic means shall not invalidate or negate any duties pursuant to the 
applicable standard of care with respect to the creation of the Electronic Data, unless such data is 
materially changed or altered after it is transmitted to the receiving party, and the transmitting 
party did not participate in such change or alteration.  

 



 

DBIA Document No. 535  Page 22  
Standard Form of General Conditions of Contract Between Developer and Design-Builder Phase 2 
© 2010 Design-Build Institute of America 

Article 13 

Miscellaneous 

13.1 Intentionally Deleted. 

13.2 Assignment. 

13.2.1 Neither Design-Builder nor Developer shall, without the written consent of the other and 
the City assign, transfer or sublet any portion or part of the Work or the obligations required by 
the Contract Documents. 

13.3 Successorship. 

13.3.1 Design-Builder and Developer intend that the provisions of the Contract Documents are 
binding upon the parties, their employees, agents, heirs, successors and assigns. 

13.4 Governing Law. 

13.4.1 The Agreement and all Contract Documents shall be governed by the laws of the place of 
the Project, without giving effect to its conflict of law principles. 

13.5 Severability. 

13.5.1 If any provision or any part of a provision of the Contract Documents shall be finally 
determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any 
applicable Legal Requirements, such determination shall not impair or otherwise affect the 
validity, legality, or enforceability of the remaining provision or parts of the provision of the 
Contract Documents, which shall remain in full force and effect as if the unenforceable provision 
or part were deleted.  

13.6 No Waiver. 

13.6.1 The failure of either Design-Builder or Developer to insist, in any one or more instances, 
on the performance of any of the obligations required by the other under the Contract Documents 
shall not be construed as a waiver or relinquishment of such obligation or right with respect to 
future performance. 

13.7 Headings. 

13.7.1 The headings used in these General Conditions of Contract, or any other Contract 
Document, are for ease of reference only and shall not in any way be construed to limit or alter 
the meaning of any provision. 

13.8 Notice. 

13.8.1 Whenever the Contract Documents require that notice be provided to the other party, 
notice will be deemed to have been validly given (i) if delivered in person to the individual 
intended to receive such notice, (ii) four (4) days after being sent by registered or certified mail, 
postage prepaid to the address indicated in the Agreement, or (iii) if transmitted by facsimile, by 
the time stated in a machine generated confirmation that notice was received at the facsimile 
number of the intended recipient. 

13.9 Amendments. 

13.9.1 The Contract Documents may not be changed, altered, or amended in any way except in 
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writing signed by a duly authorized representative of each party. 

13.10 Payee of Surety Bond Proceeds 

13.10 Developer, as obligee on both the performance bond and labor and material payment 
bond required under Sections 10.2 and 11.2 of the Agreement, hereby designates the City’s Bond 
Trustee as proceeds payee on its behalf, provided that any such funds shall thereby be deemed 
received on behalf of Developer and Austin CONRAC, LLC, as a credit against any obligation or 
liability of Developer to Austin CONRAC, LLC and/or the City and of Austin CONRAC, LLC to the 
City under any of this Agreement, the Development Agreement or the Master Lease and—subject 
to termination of the Master Lease or Development Agreement—dedicated to costs of and 
available to Austin CONRAC and Developer for, completion of the Project. 

DEVELOPER:      DESIGN-BUILDER: 
 
Pfeffer Development, LLC    Austin Commercial, L.P. 
(Name of Developer)     (Name of Design-Builder) 
 
              
(Signature)      (Signature) 
 
              
(Printed Name)      (Printed Name) 
 
              
(Title)       (Title) 
 
Date:        Date:        
 
APPROVAL AS TO FORM AND PAYEE OF SURETY BOND PROCEEDS  
 
Austin CONRAC, LLC, as third-party beneficiary of the foregoing General Conditions of Contract and of 
the Agreement (as defined at Section 1.2.1, above) between the foregoing parties to which the General 
Conditions of Contract apply, hereby approves the form of each of the Agreement and the foregoing 
General Conditions of Contract.  Austin CONRAC, LLC, as not only third-party beneficiary, but also party 
to the Development Agreement, and as additional obligee on the performance bond and labor and 
material payment bond required under Sections 10.2 and 11.2 of the Agreement, likewise designates the 
City’s Bond Trustee as proceeds payee on its behalf, subject to and expressly approving and agreeing to 
being bound by the terms of Section 13.10, above. 

       Austin CONRAC, LLC 

       By:       

       Name:       

       Title:       
 
APPROVAL AS TO FORM AND PAYEE OF SURETY BOND PROCEEDS 
 
The City of Austin, Aviation Department, as third-party beneficiary of the foregoing General Conditions of 
Contract and of the Agreement (as defined at Section 1.2.1, above) between the foregoing parties to 
which the General Conditions of Contract apply, hereby approves the form of each of the Agreement and 
the foregoing General Conditions of Contract.  The City expressly agrees that any proceeds of the 
performance bond and labor and material payment bond required under Sections 10.2 and 11.2 of the 
Agreement, paid to the City’s Bond Trustee, shall thereby be deemed received on behalf of Developer 
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and Austin CONRAC, LLC, as a credit against any obligation or liability of Developer to Austin CONRAC, 
LLC and/or the City and of Austin CONRAC, LLC to the City under any of this Agreement, the 
Development Agreement or the Master Lease and—subject to termination of the Master Lease or 
Development Agreement—dedicated to costs of and available to Austin CONRAC and Developer for, 
completion of the Project. 

       CITY OF AUSTIN, TEXAS 

       By:       

       Name:       

       Title:       
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EXHIBIT E 

DESCRIPTION OF ROUTINE MAINTENANCE 

 

“Routine Maintenance” shall mean the following: (a) the regular maintenance and repair of the 
structural components of the CONRAC, including the roof (both structure and any 
covering/membrane), exterior walls, foundation and building structure, required to keep and 
maintain such structural components in good order, condition and repair; (b) the regular 
maintenance and repair of the Common Use Areas including water, snow and ice removal and 
the pressure washing, resurfacing and repair of roadways, ramps, flyovers, walkways, stairs, and 
sidewalks included therein and the maintenance and repair of escalators, elevators and moving 
sidewalks, if any, required to keep and maintain the Common Use Areas in good order, condition 
and repair; (c) the maintenance and repair of the Reserved Area; (d) the repair and maintenance 
of the QTA Equipment and the Fuel Facilities; (e) the repair and maintenance of, but not 
janitorial services for, the Parking Management Office and the Commercial Parking Facility, 
including the elevators and stairwells dedicated to the Commercial Parking Facility, during the 
Warranty Period; (f) regular maintenance and replacement of landscaping included in Master 
Lessee’s site plan and installed on or about the CONRAC; and (g) janitorial services, except as 
noted, in the areas maintained; provided, however, Routine Maintenance shall not include any 
repairs, replacements or other actions that constitute Major Maintenance.  Items of Routine 
Maintenance include, but are not limited to, the following:  

 Utilities 

 Sweeping 

 Power washing 

 Trash pick-up 

 Painting 

 Light bulb replacements 

 Service and repair of fire-alarm system 

 Service and repair of security system 

 Service maintenance agreements for CONRAC Capital Improvements (excluding 
Tenant Improvements) 

 Insurance premium increases (if any) 
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EXHIBIT F 

DESCRIPTION OF MAJOR MAINTENANCE 

 

Major Maintenance shall mean any repair, replacement or removal of improvements in, of, or to 
the CONRAC Site or any aspect of the Joint Use Facility during the one (1) year Warranty 
Period,  or in, of or to the CONRAC or any structural aspect of the Joint Use Facility that in 
either period (a) preserves, extends or restores the useful life of, and is beyond the regular, 
normal annual or more frequent upkeep of physical property (i.e. land, building, or equipment), 
or (b) removes improvements at the expiration or termination of the Master Lease, or otherwise 
at the direction of City.  Major Maintenance includes the repair or replacement of failed or 
failing building components as necessary to return a facility to its currently intended use, to 
prevent further damage, or to make it compliant with changes in laws, regulations, codes, or 
standards.  Routine Maintenance shall not be considered Major Maintenance.  Items of Major 
Maintenance include, but are not limited to, the following items: 
 

 Removal of above and underground fuel storage tanks if removal is required by City 
 Repair or replacement of components such as:  roof, boilers, windows, generators, utility 

distribution systems 
 Repair or replacement (except to the extent required due to abuse or neglect by a RAC) of 

pumps or motors provided as part of the original outfitting of the CONRAC and not as a 
Tenant Improvement  

 Additions or changes to safety systems such as:  fire alarms, fire sprinklers, fire exits, or 
security systems 

 Necessary changes to facilities to meet local, state, and federal requirements, codes, and 
standards 

 Repairs or replacement of components that are creating a threat to life, health, and safety 
of people 

 Emergency repairs resulting from storm, flood or fire, and in particular, damage requiring 
immediate attention to prevent further damage or to restore the use of a facility 
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CONSOLIDATED RENTAL CAR FACILITY 

SUBLEASE AGREEMENT 

THIS CONSOLIDATED RENTAL CAR FACILITY SUBLEASE AGREEMENT (the 
“Sublease Agreement”) is made as of the _______ day of ______________ (the “Effective 
Date”), by and among AUSTIN CONRAC, LLC, a Texas limited liability company (the 
“Master Lessee”) and ______________________________ (the “Sublessee”).  Master Lessee 
and Sublessee may be referred to herein individually as a “Party” and collectively as the 
“Parties.” 

For and in consideration of the mutual promises, covenants and conditions hereinafter set 
forth, the parties agree as follows: 

ARTICLE 1 
DEFINITIONS AND PURPOSE OF SUBLEASE AGREEMENT 

1.1 Definitions.  Capitalized terms utilized in this Sublease Agreement and its 
exhibits shall have the respective meanings set forth in Attachment 1 hereto, except that a term 
otherwise defined in this Sublease Agreement will apply to the term as used in this Sublease 
Agreement. 

1.2 Interpretations.  All terms defined in this Sublease Agreement and all pronouns 
used in this Sublease Agreement shall, unless the context clearly requires otherwise, be deemed 
to apply equally to the singular and plural forms and to all genders.  The term “or” is specifically 
used in its logical sense and, as such, is satisfied whenever one or more of its operands are true.  
Except as otherwise expressly provided or unless the context otherwise requires, (a) all 
accounting terms not otherwise defined herein have the meanings assigned to them in accordance 
with generally accepted accounting principles as at the time applicable; (b) the words “herein,” 
“hereof” and “hereunder” and other words of similar import refer to this Sublease Agreement as 
a whole and not to any particular article, section or other subdivision; and (c) the word 
“including” shall mean “including without limitation”.  The table of contents, titles and headings 
of the articles and sections of this Sublease Agreement have been inserted for convenience of 
reference only and are not to be considered a part hereof and shall not in any way modify or 
restrict any of the terms or provisions hereof.  This Sublease Agreement and all the terms and 
provisions hereof shall be liberally construed to effectuate the purposes set forth herein. 

1.3 RACs.  Sublessee is one of the RACs, each of which is party with City to a 
Concession Agreement that requires it to operate a Rental Car Concession in and from the 
CONRAC.  To the extent that this Sublease Agreement describes duties or obligations of the 
RACs or imposes any such duties or obligations upon each of the RACs, Sublessee 
acknowledges and agrees that Sublessee shall be liable and responsible for performing such 
duties and obligations, but only to the extent of its Pro Rata Share. 

1.4 Master Lessee.  Master Lessee as of the Effective Date was formed at the request 
of certain RACs prior to development of the CONRAC and has made itself subject to the 
direction of a board of managers (“Board of Managers”) composed of a representative of each 
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RAC that is party to a certain Participation Agreement dated as of January 10, 2008 
“Participation Agreement.”  Decisions of the Board of Managers, including approval of rules and 
standards of occupancy and operation with which Sublessee and all other RACs shall be 
obligated to comply, are made according to vote of a “Majority in Interest of the Managers” (or 
“MII”), defined to mean the affirmative vote of managers representing at least sixty percent 
(60%) of the total Market Share among the RACs represented on the Board of Managers and at 
least two-thirds (2/3) of the RACs represented on the Board of Managers (provided that 
representatives of only RACs party to and in good standing under the Participation Agreement 
are entitled to a vote and only such RACs are counted in calculating total Market Share or 
number of RACs represented on the Board of Managers), except to the extent the Board of 
Managers (by the approval of a Majority in Interest) delegates authority to a committee of 
Managers.  Upon the Effective Date of this Sublease Agreement, Sublessee shall 

1.4.1 be entitled to (i) become a party to the Participation Agreement, if not 
already such a party, and (ii) designate a representative to serve on the Board of Managers 
entitled to vote in any vote of the Board of Managers; and 

1.4.2 be subject to and bound by all duly made decisions of the Board of 
Managers neither made in nor resulting in a violation of law, whether or not Sublessee is party to 
the Participation Agreement, represented on the Board of Managers or had a representative 
participate in the vote; provided however, 

1.4.3 this Section 1.4 shall have no force or effect in the event that City 
exercises its option(s) as set forth in Sections 22.4 and 27.3 unless City otherwise agrees in 
writing. 

1.5 Master Lease.  Pursuant to the terms of the Master Lease, Master Lessee has 
agreed to: (a) develop and construct the Joint Use Facility which includes the CONRAC as 
described/depicted on Exhibit A hereto; (b) lease the CONRAC from City; (c) engage the 
Facility Manager through the Facility Management Agreement to manage all operations of and 
activities in the CONRAC; and (d) enter into Sublease Agreements for space in the CONRAC 
with each RAC that is a party to a Concession Agreement that is in Good Standing with City. 

1.6 Sublessee.  Sublessee is a party is to a Concession Agreement that is in Good 
Standing with City and desires to sublease from Master Lessee the Subleased Premises 
hereinafter described on the terms and conditions set forth in this Sublease Agreement. 

1.7 City.  City is the owner of the CONRAC Site, the CONRAC and all other 
improvements on the CONRAC Site (except as provided in the Master Lease), a party to the 
Master Lease and the Concession Agreement and is a third-party beneficiary of this Sublease 
Agreement as further provided in Article 27.5. 

1.8 Overview of CONRAC Program.  As more particularly described herein and in 
Exhibit E hereto, each RAC party to a Sublease Agreement shall have rights to Allocated Space 
in the CONRAC generally determined according to Market Share.  Upon establishment of its 
Allocated Space pursuant to Exhibit E, each RAC shall be obligated to pay its Pro Rata Share 
(based on its percentage of total subleased space of all RACs) of both Rent under the Master 
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Lease and O&M Costs (for operation and maintenance of the CONRAC generally).  In addition 
Sublessee shall be obligated to pay Sublessee Direct Costs (as defined in Sections 13.3.1(a) and 
13.3.1(b)).  The Master Lessee is required under the Master Lease to retain a Facility Manager to 
carry out or contract for operation and maintenance of the CONRAC.  Master Lessee reserves 
the right to delegate any or all of its functions, rights and responsibilities hereunder to the 
Facility Manager.  To any extent that Master Lessee so provides in the Facility Management 
Agreement copied to Sublessee, or otherwise informs Sublessee in writing after prior notice to 
and written consent of City, references to Master Lessee herein with respect to any function, 
right or responsibility of Master Lessee so delegated shall be deemed to refer to the Facility 
Manager.  The overview provided in this Section 1.8 is for general interpretive guidance only.  
Any conflict between this Section and any other provision hereof or the Master Lease, including 
any exhibit hereto or thereto, shall be resolved in favor of the other provision. 

1.9 Rent Reserve Requirement and O&M Reserve Requirement.  In addition to each 
RAC’s obligation to pay its Pro Rata Share of Rent and O&M Costs and its Sublessee Direct 
Costs, this Sublease Agreement requires each RAC, prior to occupancy of or activity in the 
CONRAC to pay to Master Lessee, and maintain credited to Sublessee’s account with Master 
Lessee at all times thereafter (a) an amount equal to twenty-five percent (25%) of Sublessee’s 
Pro Rata Share of O&M Costs for each then-current Sublease Agreement Year (the O&M 
Reserve Requirement under Section 5.1.6), (b) an amount equal to fifty percent (50%) of 
Sublessee’s Pro Rata Share of Base Rent for each then-current Sublease Agreement Year (one 
half being the Rent Reserve Requirement under Section 5.1.2, and the other being Security under 
Section 8.1) and (c) a fuel deposit in an amount to be established under the Facility Management 
Agreement. 

1.10 Intent Regarding Contractual Joint and Several Liability.  It is the intent and 
understanding of Master Lessee and the Sublessee that Sublessee does not contract under this 
Sublease Agreement to bear joint and several liability with other RACs or New Entrants that 
may also execute a Sublease Agreement with Master Lessee, except to any extent created as a 
matter of law rather than as a matter of contract.  Nothing contained in this Section shall be 
construed or deemed as a waiver by City of its rights to pursue any remedy available to it at law 
or in equity for claims against any RAC or RACs either jointly or severally. 

ARTICLE 2 
CONSTRUCTION 

2.1 CONRAC.  Master Lessee shall construct or cause the construction of the 
CONRAC in accordance with the terms of the Master Lease and the Development Agreement 
and Construction Contract attached thereto. 

2.2 Tenant Improvements.  Except to the extent included in the construction of the 
CONRAC by Master Lessee pursuant to the terms of the Master Lease, Sublessee, at its sole 
expense (except to the extent that costs incurred are eligible for reimbursement under Section 
4.2.6.2.3 and 4.2.6.2.4(g) of the Concession Agreement), shall be responsible for designing, 
furnishing, constructing and installing all improvements and fixtures within Sublessee’s 
Exclusive Use Premises that Sublessee deems necessary or desirable in connection with 
Sublessee’s operation of a Rental Car Concession in and from the CONRAC (the “Initial 
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Tenant Improvements”).  Sublessee shall comply with the design and construction procedures 
described in Exhibit B hereto, and shall design, construct and install the Initial Tenant 
Improvements (i) in a professional and workmanlike manner using new, quality materials and 
qualified personnel adhering to the highest standards of quality; (ii) in accordance with the plans, 
specifications and schedule approved by Master Lessee and City; (iii) in compliance with all 
Legal Requirements and City Codes and Standards, (iv) free and clear of all liens, encumbrances 
and security interests; (v) free and clear of all trash and debris; and (vi) in a manner that will not 
unreasonably interfere with or disturb daily operations at the Airport or City or its tenants, 
customers, guests or invitees.  Upon Substantial Completion of the CONRAC base building, 
Master Lessee shall by written notice to Sublessee, give Sublessee access to Sublessee’s 
Exclusive Use Premises to construct and install the Initial Tenant Improvements and the RAC 
Property, that access date being the Substantial Occupancy Date, and continuing for the one 
hundred twenty (120) day period thereafter through the Date of Beneficial Occupancy (the 
“Initial Tenant Improvements Construction Period.”) Sublessee shall have no right of use or 
occupancy of the Subleased Premises prior to the Substantial Occupancy Date, but may be given 
earlier access to begin Initial Tenant Improvements, subject to all terms of the Master Lease and 
this Sublease Agreement, at the sole discretion of the Master Lessee. 

2.3 Permits.  Master Lessee shall obtain all necessary permits associated with 
construction of the CONRAC, including a certificate of occupancy prior to the Date of 
Beneficial Occupancy provided, however, Master Lessee shall not be responsible for permits 
associated with the Initial Tenant Improvements or Sublessee’s operations within the CONRAC.  
Before Sublessee may undertake any construction or installation of the Initial Tenant 
Improvements, Sublessee shall obtain all required permits and otherwise comply with the 
requirements of the City Codes and Standards. 

2.4 Consultations.  Sublessee shall from time to time consult with Master Lessee, the 
Developer and the Design Builder during the design and construction of the CONRAC to obtain 
required field measurements and to identify the source of temporary power (if any) required for 
temporary facilities and/or construction build-out of the Initial Tenant Improvements.  Master 
Lessee shall have no obligation to design, construct, or install any improvements or fixtures 
within Sublessee’s Exclusive Use Premises that are not included within the Construction 
Contract for the construction of the CONRAC as set forth in Master Lease.  Sublessee, along 
with Sublessee’s third-party design professionals and others as necessary, shall attend 
construction progress meetings to coordinate construction activities with City, Master Lessee, the 
Developer, and the Design Builder and shall attend such periodic meetings with City 
representatives as required by City and Master Lessee for the purpose of the review of drawings, 
plans, finishes and specifications pursuant to City Codes and Standards. 

2.5 Master Lessee and City Review.  Sublessee agrees that nothing in Master 
Lessee’s or City’s review or approval of Sublessee’s plans and specifications, either for Initial 
Tenant Improvements or Alterations under Article 11, shall create responsibility or liability on 
the part of Master Lessee or City for their completeness, design sufficiency or compliance with 
Legal Requirements or City Codes and Standards, all of which shall be Sublessee’s sole 
responsibility.  In addition, such review or approval shall not constitute a waiver by Master 
Lessee or City of the right thereafter to require Sublessee to correct any failure by Sublessee to 
comply with any Legal Requirements or City Codes and Standards. 



 
 

5 
 
#4085778.6 

2.6 Deadlines. 

2.6.1 Tenant Improvement Substantial Completion.  Sublessee shall cause all 
of Sublessee’s Initial Tenant Improvements  to be substantially completed no later than the Date 
of Beneficial Occupancy, with all required permit sign-offs and regulatory inspections, 
equipment, signage and systems installed and functional and all interior and exterior wall, ceiling 
and floor finish materials installed.  Sublessee shall notify Master Lessee and City when 
substantial completion of the Initial Tenant Improvements has been achieved, and Sublessee, 
Master Lessee, and City shall schedule and perform a joint punch-list inspection.  Sublessee’s 
third-party design professionals shall provide Master Lessee and City with a certified letter of 
acceptance indicating that the Initial Tenant Improvements were constructed in accordance with 
the construction plans and specifications submitted to and approved by Master Lessee and City 
as may be modified by written change orders submitted to and approved by Master Lessee and 
City, and that installation of all components is in accordance with all Legal Requirements and the 
City Codes and Standards. 

2.6.2 Final Completion.  Notwithstanding that Sublessee has substantially 
completed the Initial Tenant Improvements by the Date of Beneficial Occupancy, Sublessee shall 
diligently pursue all of its Initial Tenant Improvements to final completion (inclusive of all 
punch-list items identified during the joint punch-list inspection and certified letter of acceptance 
described in Section 2.6.1 hereof), and shall completely finish the Initial Tenant Improvements 
no later than thirty (30) days after the Date of Beneficial Occupancy. 

2.6.3 Opening Date.  Sublessee acknowledges and agrees that Master Lessee 
and City will require all RACs including Sublessee to commence rental car operations from the 
CONRAC on the Opening Date regardless of whether Sublessee has completed its Initial Tenant 
Improvements, including all punch-list items.  Therefore, Sublessee shall have installed all 
furniture, trade fixtures and office equipment, shall have completed all systems/process testing, 
and otherwise shall be fully and completely ready to commence operations from the CONRAC 
not later than the Opening Date, and shall commence rental car operations from the CONRAC on 
the Opening Date regardless of whether Sublessee has completed its Initial Tenant 
Improvements.  Sublessee specifically acknowledges and agrees that the one hundred twenty 
(120) day Initial Tenant Improvements Construction Period, plus a thirty (30) day burn-in period 
thereafter, provides adequate time for the design, installation, construction and testing of 
Sublessee’s Initial Tenant Improvements (including installation of any temporary facilities 
required), and training required for Sublessee to commence rental car operations from the 
CONRAC on the Opening Date.  Sublessee shall pay to Master Lessee two hundred dollars 
($200.00) per day as liquidated damages for failure to timely complete its Initial Tenant 
Improvements by the Opening Date. 

2.6.4 Deadline Adjustment.  Notwithstanding anything above, Master Lessee, 
with prior written consent of City, may adjust any deadline stated above by written notice to 
Sublessee, provided that Master Lessee will not shorten the total Initial Tenant Improvements 
Construction Period. 

2.6.5 Vacate Terminal and Kiosks.  Sublessee, at its sole cost and expense, 
shall vacate Sublessee’s leased premises and kiosks in the Airport Terminal and on the third 
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floor of the existing parking garage covered by its Prior Concession Agreement in broom clean 
and good condition and repair, obsolescence and ordinary wear and tear excepted, and remove all 
of its personal property therefrom.  Sublessee shall complete such vacation of its leased premises 
in the Airport Terminal not later than ten (10) days after the Opening Date unless vacated earlier 
in accordance with the terms of the Prior Concession Agreement, and shall complete such 
vacation of its leased premises on the third floor of the existing parking garage not later than 
fourteen (14) days after the Opening Date. 

2.7 As-Built Documents.  Sublessee shall deliver to Master Lessee and City, not later 
than thirty (30) days after the Opening Date, complete “as built” drawings of the Initial Tenant 
Improvements (in hard copies and electronic format specified by City) in full conformance with 
Master Lessee’s  and City’s requirements.  For any equipment installed, Sublessee shall deliver 
to Master Lessee and City two copies of the complete operations and maintenance manuals 
therefor.  The “as built” drawings required under this Section 2.7 shall include details of all 
construction disciplines, including electrical (including switch gear and source of permanent 
power), plumbing, mechanical, architectural and information technology structures, lines and 
facilities. 

2.8 Changes to the CONRAC.  Master Lessee may, with notice to Sublessee and 
opportunity to comment, but without any requirement for the consent or approval of Sublessee, 
make any minor changes to the CONRAC that will not materially adversely affect the nature or 
operation of the CONRAC or Sublessee’s operations within the CONRAC and that Master 
Lessee or City consider necessary or advisable. 

2.9 Additional Facilities.  Master Lessee may elect to construct and install additional 
facilities or improvements to the CONRAC as follows:  Master Lessee may, with notice to 
Sublessee and opportunity to comment, but without any requirement for the consent or approval 
of Sublessee, construct and install additional facilities for any of the following reasons: (a) the 
additional facility is required by a Governmental Authority or by City pursuant to the Master 
Lease; (b) the additional facility is of an emergency nature, which, if not made, would 
substantially impair the current safe operation of the CONRAC or the CONRAC Site; (c) the 
additional facility is to repair or replace the CONRAC or the CONRAC Site as a result of 
damage or destruction by fire or other casualty; (d) the additional facility is necessary to upgrade 
security, safety or to make repairs, replacements or improvements to roads, walkways or 
equipment providing safe access to and from the CONRAC or the CONRAC Site (e) upon City 
prior approval the additional facility is necessary to accommodate one or more New Entrants so 
as to prevent unnecessary disruption or relocation of one or more of the existing RACs; and (f) 
the additional facility is made to settle claims or lawsuits, satisfy judgments or comply with 
judicial or administrative orders against Master Lessee arising from or relating to its design, 
construction, ownership, maintenance or use of the CONRAC or the CONRAC Site.  In the 
event any such additional facilities become necessary, Master Lessee shall promptly provide to 
Sublessee notice of the need thereof, and Sublessee shall have an opportunity to provide 
comment concerning the proposed additional facilities, but no Sublessee objection shall operate 
to limit or delay the construction or installation of such additional facilities. 

2.10 Tenant Improvement Reimbursements.  Under the terms of the Master Lease and 
Concession Agreement, City has agreed to reimburse certain costs of Initial Tenant 
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Improvements paid by Sublessee and each other RAC during the course of construction in an 
aggregate total amount not to exceed six million dollars ($6,000,000) to be allocated among and 
paid proportionately to each RAC, subject to an allocation to Master Lessee of one hundred 
twenty thousand dollars ($120,000) for Initial Tenant Improvements in the New Entrant Areas.  
Sublessee shall receive reimbursement paid by Master Lessee only to the extent and at such time 
as Master Lessee receives funds for such purpose from City as follows: 

2.10.1 To request reimbursement, Sublessee shall provide documentation 
satisfactory to City that the claimed costs were actually incurred, that the work consisted of 
Initial Tenant Improvements in the CONRAC and was completed and paid for, and that 
reimbursement is requested according to City requirements.  Sublessee’s claim for 
reimbursement shall include a copy of a paid invoice, billing or cancelled check for each cost 
claimed, attached to a certified statement that all amounts claimed were paid to third-party 
design professionals, vendors or contractors.  No amount will be paid to Sublessee for its own in-
house costs and expenses.  The total claim by and reimbursement to Sublessee shall not exceed 
the lesser of (1) the qualifying costs of Initial Tenant Improvements made and properly 
documented in a timely claim by Sublessee and (2) Sublessee’s Market Share multiplied times 
five million, eight hundred eighty thousand dollars ($5,880,000). 

2.10.2 Sublessee shall submit its fully documented claim for reimbursement no 
later than one hundred fifty (150) days after the Opening Date.  Any request made more than one 
hundred fifty (150) days after the Opening Date will not be considered or paid. 

2.10.3 Master Lessee shall compile Sublessee’s claim for reimbursement with 
the requests from all other RACs and forward the compiled requests to City for approval and 
forwarding to the Trustee for disbursement pursuant to the Indenture.  Upon receipt of funds 
from the Trustee to reimburse approved claims, Master Lessee shall promptly disburse the same, 
pro rata among the approved claim amounts. 

2.10.4 Although CFCs are projected to generate sufficient funds to pay Initial 
Tenant Improvement reimbursements within three (3) years after the Opening Date, timely 
submitted and approved claims will be paid as and whenever Master Lessee receives the funds 
requisitioned by City pursuant to the Concession Agreement from the Trustee pursuant to the 
Indenture.  Any funds not timely claimed shall be retained in the CFC Surplus Fund in 
accordance with the terms of the Indenture and Concession Agreement. 

2.10.5 Reimbursement to Sublessee shall under no circumstance exceed 
Sublessee’s Market Share multiplied times five million, eight hundred eighty thousand dollars 
($5,880,000), regardless of the total costs or expenses paid or owed by Sublessee for Initial 
Tenant Improvements or any unclaimed balance of funds otherwise available for such claims.  
Subsequent Tenant Improvements shall not be eligible for reimbursement under this Section. 

ARTICLE 3 
LEASE OF SUBLEASED PREMISES 

3.1 Lease of Subleased Premises.  Subject to all of the terms, covenants and 
conditions contained in this Sublease Agreement and the Master Lease, the management and 
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requirements of the Facility Manager, the Legal Requirements and the City Codes and Standards, 
Master Lessee hereby grants to Sublessee, and Sublessee hereby accepts from Master Lessee, the 
following rights and privileges with respect to occupancy, use and operation in the CONRAC for 
the Sublease Term, which rights and privileges are collectively hereafter referred to as the 
“Subleased Premises”: 

3.1.1 Exclusive Use Premises.  Master Lessee hereby subleases to Sublessee 
the Exclusive Use Premises identified in Exhibit C-1 hereto for the exclusive use of Sublessee 
except to any extent designated on Exhibit C-1 as shared with another specified RAC; provided, 
however, the Exclusive Use Premises shall be subject to modification as a result of a reallocation 
of space within the CONRAC among the RACs as set forth in Article 10 hereof. 

3.1.2 Common Use Operational Areas.  Master Lessee hereby subleases to 
Sublessee an undivided, non-exclusive right to use and occupy the following, in common with 
the other RACs, for non-public operational uses: Shuttler Ramps, the QTA service elevator and 
restrooms, Customer Service Building hallways and restrooms and other such portions of the 
QTA Facility that are neither exclusively allocated nor Reserved Area, and Vendor Parking Area 
(collectively, the “Common Use Operational Areas”) as depicted or described in Exhibit C-2.  
Sublessee and its employees and other authorized individuals (but not the public), shall be 
entitled to use the  Common Use Operational Areas in common with the other RACs and in a 
manner so as not to impair the equivalent use and enjoyment by the other RACs or the 
maintenance and repair activities of the Master Lessee or the Facility Manager. 

3.1.3 Common Use Areas.  Master Lessee also hereby grants to Sublessee the 
non-exclusive right and privilege, for the benefit of Sublessee and its employees, patrons, 
invitees, suppliers and other authorized individuals, to use the Common Use Areas (other than 
the Common Use Operational Areas) in common with other RACs and occupants of the 
CONRAC during the Sublease Term, together with the non-exclusive right and privilege to use 
the elevated ramps, roadways and flyovers appurtenant to the CONRAC and easements, 
roadways and walkways as described in Exhibit A-2 of the Master Lease for ingress to and 
egress from the Subleased Premises. 

3.2 Reserved Area.  Master Lessee specifically reserves to itself the Reserved Area 
identified in Exhibit D hereto.  Master Lessee may utilize the Reserved Area, or permit the 
Reserved Area to be utilized, exclusively for the use of Master Lessee or the Facility Manager or 
any of their respective employees, agents or contractors, engaged in the management and 
operation of the CONRAC.  Master Lessee further reserves to itself the right to increase or 
decrease the Reserved Area (and correspondingly, the Common Use Area and the Common Use 
Operational Areas) after thirty (30) days prior notice to Sublessee so long as doing so does not 
materially and adversely affect Sublessee’s operation of its Rental Car Concession. 

3.3 Reserved Rights of City.  Sublessee acknowledges that this Sublease Agreement 
and the Subleased Premises are fully subject to Sections 3.3 and 4.4 of the Master Lease, 
whereby the City has reserved premises and certain rights relating to the CONRAC, along with 
all other terms, conditions and provisions of the Master Lease. 
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3.4 Acceptance of the Subleased Premises.  Sublessee’s acceptance and occupancy of 
the Subleased Premises on the Substantial Occupancy Date for purposes of completing the Initial 
Tenant Improvements shall mean that Sublessee has accepted the Subleased Premises in their 
then-present condition “as is, where is and with all faults.” 

3.5 Sublease Agreement Subject To.  Sublessee acknowledges that the rights granted 
under this Sublease Agreement shall at all times be subject to (a) Master Lessee’s reserved rights 
described in Section 3.2 hereof or as otherwise described in this Sublease Agreement; (b) City’s 
reserved rights described in Section 3.3 hereof or as otherwise described in this Sublease 
Agreement or in the Master Lease; and (c) the Master Lease as further provided in Article 27 
hereof. 

ARTICLE 4 
TERM 

4.1 Term.   

4.1.1 Sublease Term.  This Sublease Agreement shall be effective and binding 
between the parties as of the Effective Date conditioned upon Sublessee then being party in 
Good Standing to a Concession Agreement in effect with City.  The Sublease Term shall 
commence on the Opening Date and unless earlier terminated or extended pursuant to the 
provisions of this Sublease Agreement, shall extend until the last day of the eleventh (11th) 
Sublease Agreement Year. 

4.1.2 Renewals.  Subject to any termination right of Master Lessee or City as 
described in Section 4.1.5 and Article 22, and so long as the Sublessee is in Good Standing under 
this Sublease Agreement and the Sublessee’s Concession Agreement, if the City agrees in its 
sole discretion to extend the Concession Term pursuant to Section 3.2 of the Concession 
Agreement or to enter into a successor agreement with Sublessee authorizing Sublessee to 
operate its Rental Car Concession at the Airport, the Sublease Term shall automatically be 
extended for the same period of time; provided however, the Sublease Term shall not extend 
beyond the Lease Term in any event. 

4.1.3 Termination Upon Expiration or Termination of Concession Agreement.  
At expiration of Sublessee’s Concession Agreement without renewal or continuation by consent 
of City or replacement by a successor agreement with the City authorizing Sublessee to operate 
its Rental Car Concession at the Airport, and upon any other termination of the Concession 
Agreement, this Sublease Agreement shall, without regard to any default or lack of default 
hereunder, on written direction of City to Master Lessee terminate on ten (10) days written notice 
to Sublessee. 

4.1.4 City’s Approval Rights.  The Sublease Term may not be terminated 
early or extended without the prior written consent of City. 

4.1.5 Termination of Master Lease.  Sublessee acknowledges that City has the 
right to terminate the Master Lease pursuant to various provisions thereof including without 
limitation, the absolute right and option to terminate the Master Lease at any time after two 
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hundred forty (240) months after the Opening Date as further provided in Section 4.5 of the 
Master Lease.  In the event of the termination of the Master Lease pursuant to any provision 
thereof, this Sublease Agreement shall either (i) be terminated; (ii) become a direct lease 
between City and Sublessee, or (iii) become a sublease under a master lease to a Substitute 
Master Lessee, to the extent required or provided in Sections 21.2.5, 22.3 and/or 22.4 of the 
Master Lease and as further provided in Sections 22.1.2 and 27.3 below. 

ARTICLE 5 
RENT AND OTHER FINANCIAL OBLIGATIONS 

5.1 Base Rent and O&M Costs and Deposits. 

5.1.1 Base Rent.  For and in consideration of the rights granted by this 
Sublease Agreement, Sublessee shall, commencing on the Opening Date and continuing each 
Sublease Agreement Year or portion thereof during the Sublease Term, pay to Master Lessee, or 
to the Facility Manager as Master Lessee may direct, Sublessee’s Pro Rata Share of Base Rent 
due under the Master Lease, the amount of which is initially nine hundred thousand dollars 
($900,000) and subject to adjustment under Section 6.1.2 thereof, for the respective Lease 
Agreement Year.  The Pro Rata Share of Base Rent due for a Sublease Agreement Year shall be 
paid to Master Lessee in equal monthly installments in advance on the first day of each and 
every month of that Sublease Agreement Year, at such place and in such manner as Master 
Lessee may designate, without any prior demand, and without any abatement, deduction or set-
off whatsoever.  If the Opening Date falls on any day other than the first day of a calendar 
month, the Pro Rata Share of Base Rent for the first fractional month prior to the commencement 
of the first Sublease Agreement Year shall be equivalent to a monthly installment to be paid for 
the first Sublease Agreement Year prorated on the basis of the actual number of days in such 
fractional month and shall be paid on or before the Opening Date.  Prior to commencement of 
each Sublease Agreement Year, Master Lessee shall provide to Sublessee a statement specifying 
the Pro Rata Share of Base Rent due hereunder for such Sublease Agreement Year.  Master 
Lessee shall reasonably endeavor to provide this notice not less than thirty (30) days prior to the 
commencement of each Sublease Agreement Year. 

5.1.2 Rent Reserve Requirement. 

5.1.2.1 Prior to the Substantial Occupancy Date, Sublessee shall pay to 
Master Lessee, a Rent Reserve Requirement in an amount equal to twenty-five percent (25%) of 
Sublessee’s Pro Rata Share of Base Rent for the period commencing on the Opening Date 
through the end of the first Sublease Agreement Year, and thereafter cause Sublessee’s Rent 
Reserve Requirement to be maintained in an amount equal to twenty-five percent (25%) of 
Sublessee’s Pro Rata Share of Base Rent for each then-current Sublease Agreement Year (in 
addition to a like amount as Security under Section 8.1).  The aggregated Rent Reserve 
Requirements of all RACs shall constitute the rent portion of Master Lessee’s Rent and 
Operation Reserve, which Master Lessee shall be entitled to use for the payment of Base Rent to 
any extent that the aggregate RAC Pro Rata Share payments of Base Rent for a month are at any 
time not sufficient to cover the amount of Base Rent to be paid for that month.  Sublessee 
expressly acknowledges and consents to Master Lessee’s aggregation and comingling of its Rent 
Reserve Requirement and O&M Reserve Requirement with all other RAC Rent Reserve 
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Requirements and O&M Reserve Requirements, which shall be tracked and accounted for with 
respect to Sublessee and each other RAC, but shall be not be considered property of or held in 
trust for Sublessee or any other RAC, but shall constitute a Master Lessee reserve account. 

5.1.2.2 Any draw on Master Lessee’s Rent and Operation Reserve due 
to the failure of Sublessee to pay in full its Pro Rata Share of Base Rent for any month shall be 
charged against the requirement with respect to Sublessee.  Any such draw will not be deemed to 
cure the nonpayment or relieve Sublessee of any payment obligation.  Exhaustion of the Rent 
Reserve Requirement tracked with respect to Sublessee or any other RAC shall not limit Master 
Lessee’s access to the entire Master Lessee’s Rent and Operation Reserve to draw funds to cover 
any and all shortages in monthly RAC payments to pay monthly Base Rent. 

5.1.3 Reserve Requirement Restoration.  Sublessee shall, within thirty (30) 
days after receipt of written notice that, (i) any charge against either the Rent Reserve 
Requirement tracked with respect to Sublessee as described Section 5.1.2.1 or the O&M Reserve 
Requirement tracked with respect to Sublessee as described in Section 5.1.6.1, creates a deficit in 
Sublessee’s required Rent Reserve Requirement or O&M Reserve Requirement for the then-
current Sublease Agreement Year, or (ii) Master Lessee has drawn further from the Master 
Lessee’s Rent and Operation Reserve due to Sublessee’s nonpayment and exhaustion of either 
such requirement, pay to Master Lessee the full amount of such requirement deficit(s) together 
with the full amount of any further draws from Master Lessee’s Rent and Operation Reserve due 
to Sublessee’s nonpayment.  Amounts paid shall be applied first to any amounts drawn from 
Master Lessee’s Rent and Operation Reserve beyond the requirements tracked with respect to 
Sublessee and, upon full restoration of the same, to Sublessee’s required Rent Reserve 
Requirement, and then to Sublessee’s required O&M Reserve Requirement pursuant to Section 
5.1.6.1 for the then-current Sublease Agreement Year. 

5.1.4 RAC O&M and Rent Reserve Fund.  The City has committed in the 
Master Lease to cause to be established a RAC O&M and Rent Reserve Fund pursuant to the 
Indenture.  In the event that Sublessee fails to make monthly payments of Rent and/or O&M 
Costs in full when due and the Rent Reserve Requirement or O&M Reserve Requirement with 
respect to Sublessee is exhausted and not restored by Sublessee within thirty (30) days after 
written notice from Master Lessee, Master Lessee shall be entitled to submit a request to City for 
disbursement from the RAC O&M and Rent Reserve Fund in accordance with the terms of the 
Indenture for the full amount of deficits in the Master Lessee’s Rent and Operation Reserve 
occasioned by Sublessee’s failure to make its monthly Rent and/or O&M Costs payments in full 
when due.  Upon any such disbursement from the RAC O&M and Rent Reserve Fund in 
accordance with the Indenture, Sublessee shall be liable to Master Lessee and City for the full 
amount disbursed by the Trustee from the RAC O&M and Rent Reserve Fund on account of 
Sublessee’s failure to make its monthly Rent and/or O&M Costs payments in full when due and 
any amount collected will, after payment of costs of enforcement and collection, be paid to the 
Trustee for redeposit to the RAC O&M and Rent Reserve Fund.   

5.1.5 O&M Costs.  Sublessee acknowledges and agrees that Master Lessee 
shall retain the Facility Manager to manage, and to cause the performance of, the Maintenance of 
the CONRAC, the QTA Equipment and the Fuel Facilities, and Sublessee, along with the other 
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RACs, shall each pay its respective Pro Rata Share of the O&M Costs as more specifically 
described in this Section 5.1.5. 

5.1.5.1 The Facility Management Agreement, which shall be subject to 
prior review and comment by Sublessee and approval by City, shall require the Facility Manager 
to prepare and submit to Master Lessee and Sublessee not less than forty-five (45) days prior to 
the Substantial Occupancy Date for the period beginning with that date and running through the 
end of the first Sublease Agreement Year, and prior to the commencement of each Sublease 
Agreement Year thereafter, an itemized Budget detailing expected O&M Costs, including a 
reasonable contingency amount, for the coming Sublease Agreement Year and projected O&M 
Costs for the next five (5) Sublease Agreement Years.  Both the proposed Budget and the final 
approved Budget for each year shall include a statement of the dollar amount to be requested as a 
disbursement from the Repair and Replacement Fund for eligible Major Maintenance in 
accordance with the Indenture, the dollar amount of Sublessee’s Pro Rata Share of the budgeted 
O&M Costs for that Sublease Agreement Year, as both an annual amount and a pro-rated 
monthly amount, the amount of Sublessee Direct Costs expected to be chargeable to Sublessee, 
as both an annual amount and a pro-rated monthly amount, along with Sublessee’s O&M 
Reserve Requirement for that year.  The procedure for development review and approval of the 
Budget each year, as well as for adjustment of a Budget during a Sublease Agreement Year, if 
necessary, shall be stated in the Facility Management Agreement. 

5.1.5.2 Sublessee shall, commencing on the Substantial Occupancy 
Date and continuing thereafter through the Sublease Term, pay to the Facility Manager one-
twelfth (1/12) of Sublessee’s Pro Rata Share of the budgeted O&M Costs (or for the first 
Sublease Agreement Year, the corresponding prorated monthly amount) monthly in advance on 
the first day of each and every month during the Sublease Term, at such place as the Facility 
Manager may designate, without any prior demand, and without any abatement, deduction or set-
off whatsoever. 

5.1.5.3 Within one hundred twenty (120) days after the end of each 
Sublease Agreement Year, the Facility Manager shall provide to Sublessee an O&M 
Reconciliation Report showing the total actual O&M Costs for the prior Sublease Agreement 
Year (or for the first Sublease Agreement Year, from the Substantial Occupancy Date to the end 
of the first Sublease Agreement Year), Sublessee’s Pro Rata Share thereof for such Sublease 
Agreement Year, the prior year’s use and then-current balance of the Sublessee’s O&M Reserve 
Requirement and any amount required to restore or increase the Sublessee’s O&M Reserve 
Requirement to the requirement for the then-current Sublease Agreement Year in which such 
O&M Reconciliation Report is issued.  In the event that the total of the monthly payments made 
by Sublessee for the prior Sublease Agreement Year was less than Sublessee’s actual Pro Rata 
Share thereof for such Sublease Agreement Year, Sublessee shall pay the difference within thirty 
(30) days after receipt of such O&M Reconciliation Report.  Any overpayment by Sublessee 
(including any portion of such overpayment paid from the O&M Reserve Requirement) shall be 
credited toward the next payment due of Sublessee’s Pro Rata Share of O&M Costs, in the event 
that the Sublease Term has expired (and there is no outstanding default), refunded to Sublessee.  
Notwithstanding the above, any delay or failure of the Facility Manager in computing or billing 
O&M Costs shall not constitute a waiver of or in any way impair Sublessee’s obligation to pay 
its Pro Rata Share of O&M Costs or any other amount hereunder; provided, however, in the 
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event Master Lessee or the Facility Manager determines that the Facility Manager has materially 
under-billed Sublessee for any O&M Costs as a result of any error, neglect or unreasonable delay 
on part of the Facility Manager, Sublessee shall establish with the Facility Manager a mutually 
acceptable schedule for repayment of any unbilled amounts (which schedule shall, in no event, 
extend beyond the next Sublease Agreement Year).  In the event of any such delay or failure, 
Sublessee shall continue paying its Pro Rata Share of O&M Costs currently being paid until 
notified by the Facility Manager of an adjustment. 

5.1.6 O&M Reserve Requirement. 

5.1.6.1 Prior to the Substantial Occupancy Date, Sublessee shall pay to 
Master Lessee, an O&M Reserve Requirement in an amount equal to twenty-five percent (25%) 
of Sublessee’s Pro Rata Share of O&M Costs budgeted for the period commencing on the 
Substantial Occupancy Date through the end of the first Sublease Agreement Year, and thereafter 
cause Sublessee’s O&M Reserve Requirement to be maintained in an amount equal to twenty-
five percent (25%) of Sublessee’s Pro Rata Share of O&M Costs budgeted for each then-current 
Sublease Agreement Year.  The aggregated O&M Reserve Requirements of all RACs shall 
constitute the operations portion of Master Lessee’s Rent and Operation Reserve, which Master 
Lessee shall be entitled to use for the payment of budgeted O&M Costs to any extent that the 
aggregate RAC Pro Rata Share payments of O&M Costs budgeted for a month are at any time 
less than the budgeted O&M Costs amount for that month.  Sublessee expressly acknowledges 
and consents to Master Lessee’s aggregation and comingling of its O&M Reserve Requirement 
with all other RAC Rent Reserve Requirements and O&M Reserve Requirements, which shall be 
tracked and accounted for with respect to Sublessee and each other RAC, but shall be not be 
considered property of or held in trust for the Sublessee or any other RAC, but shall constitute a 
Master Lessee reserve account. 

5.1.6.2 Any draw on Master Lessee’s Rent and Operation Reserve due 
to the failure of Sublessee to pay in full its Pro Rata Share of budgeted O&M Costs for any 
month shall be charged against the requirement with respect to Sublessee.  Any such draw will 
not be deemed to cure the nonpayment or relieve Sublessee of any payment obligation.  
Exhaustion of the O&M Reserve Requirement tracked with respect to Sublessee or any other 
RAC shall not limit Master Lessee’s access to the entire Master Lessee’s Rent and Operation 
Reserve to draw funds to cover any and all shortages in monthly RAC payments to pay budgeted 
monthly O&M Costs; provided however, any such draw(s) shall not be debited against any other 
RAC’s O&M Reserve Requirement, and Master Lessee shall be entitled to restore Master 
Lessee’s Rent and Operation Reserve by request to City for disbursement from the RAC O&M 
and Rent Reserve Fund in accordance with the Indenture and Section 5.1.4 hereof. 

5.1.7 Holdover Rent.  If Sublessee holds over and remains in possession of the 
Subleased Premises after the expiration, cancellation or termination of this Sublease Agreement, 
Sublessee shall pay holdover rent and O&M Costs on an allocated basis in accordance with the 
terms of Section 19.2 hereof. 

5.2 Additional Financial Obligations.  Additional financial obligations of Sublessee 
may appear in other provisions of this Sublease Agreement, specifically including Article 13 and 
Article 14 hereof. 
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5.3 All Financial Obligations as Rent.  All financial obligations of Sublessee 
hereunder, whether directed to be paid to Master Lessee the Facility Manager or a third-party, 
shall collectively be deemed be rent under this Sublease Agreement. 

5.4 Disposition of Master Lessee’s Rent and Operation Reserve and Security 
Account.  In the event that the Master Lease is terminated pursuant to Section 4.5.1 or pursuant 
to Article 22 of the Master Lease, and City will continue to operate the CONRAC for Rental Car 
Concessions or relet the CONRAC to a Substitute Master Lessee, Master Lessee shall transfer 
and assign all rights of Master Lessee in and to the Master Lessee’s Rent and Operation Reserve 
and any account(s) maintained for the deposit of the Security to City or the Substitute Master 
Lessee, as applicable.  In the event that the Master Lease is terminated pursuant to Section 4.5.2 
or pursuant to Article 22 of the Master Lease and City will not continue to operate the CONRAC 
for Rental Car Concessions or relet the CONRAC to a Substitute Master Lessee, Master Lessee 
shall be entitled to use any balance remaining in the Master Lessee’s Rent and Operation 
Reserve to the extent Repair and Replacement Fund moneys are not available to Master Lessee 
in a sufficient amount to fulfill its remaining obligations under the Master Lease including, 
without limitation, any obligation to remove aboveground and underground fuel storage tanks, 
with any remaining balance of Master Lessee’s Rent and Operation Reserve to be distributed 
thereafter among the RACs in proportion to their respective most recent Rent and O&M Reserve 
Requirements hereunder after deduction therefrom and payment to City of any amounts owed to 
City by or on account of the applicable RAC(s).  Any such deductions shall be made from the 
applicable RAC(s)’ Rent and O&M Reserve Requirement tracked and accounted for with respect 
to the applicable RAC(s).  

ARTICLE 6 
REMITTANCE; LATE PAYMENT 

6.1 Remittance Address.  Any and all payments due to Master Lessee by Sublessee 
shall be remitted to the following address: Austin CONRAC, LLC, c/o UNISON-CRS, Inc., 
12130 Colwick, San Antonio, Texas 78216, Attn: Marshall A. Fein, President, or at such other 
place as Master Lessee may direct in writing.  Any and all payments due to City by Sublessee 
under this Sublease Agreement shall be remitted in accordance with the Concession Agreement.  
Any and all payments due to the Facility Manager by Sublessee shall be remitted to the address 
stated in the Facility Management Agreement or such other place as the Facility Manager may 
direct in writing.  Determination of whether a particular type of payment required to be made by 
Sublessee hereunder is to be made to Master Lessee, to Facility Manager, or directly to third-
party vendors, shall, to the extent practicable, be made by Master Lessee so as to avoid joint and 
several liability and to avoid or minimize tax liability, while at the same time giving effect to the 
intent of Section 4.2.6.2 of the Concession Agreement with respect to RAC reimbursement from 
the CFC Surplus Fund for RAC payments for Master Lease Rent and for O&M Costs. 

6.2 Late Payment Charge.  If any remittance of payment due from Sublessee to 
Master Lessee or the Facility Manager is not received by the Master Lessee or the Facility 
Manager, respectively, when due, Sublessee shall pay to Master Lessee or the Facility Manager, 
as applicable, in addition to the delinquent amount owing  a late payment charge equal to five 
percent (5%) of such delinquent amount, regardless of whether or not a Notice of Default has 
been given by Master Lessee or a notice of nonpayment has been given by the Facility Manager. 
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6.3 Payments.  Sublessee shall make all payments it is required to make under this 
Sublease Agreement in lawful currency of the United States of America.  Sublessee shall make 
each payment free from any claim, demand, setoff or counterclaim of any kind against the payee, 
but without waiver of any valid claim.  Sublessee’s agreements to pay its Pro Rata Share of Base 
Rent and O&M Costs and any other rents under this Sublease Agreement are independent 
covenants, and no act or circumstance, regardless of whether such act or circumstance constitutes 
a breach of this Sublease Agreement by Master Lessee shall release of Sublessee of its 
obligations to pay its Pro Rata Share of Base Rent, O&M Costs or any other rents as required by 
this Sublease Agreement. 

6.4 Special Action in Event of Non-Payment.  In the event Sublessee fails to pay 
within thirty (30) days of invoicing for any Sublessee Direct Cost or for other work at its request 
or for its exclusive or shared benefit performed by or through the Facility Manager, or fails to 
make any other payment owed by Sublessee hereunder within thirty (30) days of the date due 
then the Facility Manager, with the Consent of Master Lessee, may, in addition to any other 
remedies which may be available to the Facility Manager or Master Lessee it, enter the Exclusive 
Use Premises (without such entering causing or constituting a cancellation of this Sublease 
Agreement or an interference with the possession of the Subleased Premises), and lock or 
otherwise disable any or all fuel dispensers allocated to Sublessee. 

ARTICLE 7 
ACCOUNTING PROCEDURES; AUDIT 

7.1 Accounting Procedures.  Sublessee covenants and agrees that it will establish and 
maintain as a requirement of this Sublease Agreement all books and record required under 
Article 6 of the Concession Agreement and this Sublease Agreement, and retain such records for 
the period of time required by the Concession Agreement. 

7.2 Audits.  Sublessee shall provide to City Annual Audit Statements as required by 
the Concession Agreement.  Representative(s) designated by City shall be allowed to inspect and 
audit Sublessee’s books of accounts and records in accordance with the terms of the Concession 
Agreement. 

ARTICLE 8 
SECURITY 

8.1 Security.  In addition to the Rent Reserve Requirement and O&M Reserve 
Requirement that Sublessee is required to pay to Master Lessee hereunder to secure Sublessee’s 
payment of all rent under this Sublease Agreement, including Base Rent, O&M Costs, fees and 
other amounts now or hereafter payable to or required to be remitted to Master Lessee, to the 
Facility Manager or to a third-party vendor, to further secure Sublessee’s full performance of this 
Sublease Agreement, Sublessee shall deliver to Master Lessee on or before the Substantial 
Occupancy Date as Sublessee’s contribution to Master Lessee’s security requirement under 
Section 6.6 of the Master Lease cash (the “Security”) in the amount of Sublessee’s Pro Rata 
Share (determined as of the Substantial Occupancy Date) of the Security Amount, and subject to 
adjustment each Master Lease Agreement Year.  The Security shall remain in place at all times 
throughout the full Sublease Term and throughout any holdover period. 
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8.2 Application of Security.  Sublessee understands and agrees that the function of the 
Security under Section 8.1 is to fund Sublessee’s share of Master Lessee’s security requirement 
under Master Lease Section 6.6.  Sublessee understands and agrees further that City may apply 
all or part of the proceeds of the Security to unpaid and delinquent amounts due under the Master 
Lease, and otherwise deal with the Security entirely as provided in Section 6.7 of the Master 
Lease.  The Security shall remain on deposit with Master Lessee throughout the Sublease Term 
and shall remain at all times subject to Section 6.7 of the Master Lease and Sublessee shall, 
within two (2) Business Days after written notice of any City draw upon all or part of Master 
Lessee’s security under the Master Lease, cause a replacement Security that meets the 
requirements of this Article 8 to be issued for the benefit of Master Lessee to restore the Security 
to Sublessee’s Pro Rata Share of the Security Amount.  To any extent that City, upon receipt of 
restored security under the Master Lease, refunds to Master Lessee the amount of any excess 
proceeds of the prior Master Lease security then held by City, then so long as Sublessee’s 
Security is fully restored, Master Lessee shall refund to Sublessee its Pro Rata Share of the 
refund received from City.  After the expiration or earlier termination of the Sublease Term and 
upon request therefor by Sublessee, Master Lessee shall request release of the Security from 
City, if required and in any event without impairing or diminishing the Security required under 
Section 6.6 of the Master Lease, and upon and to the extent of receipt thereof promptly return the 
Security to Sublessee, less any amounts then due from or liability of Sublessee to Master Lessee 
under this Sublease Agreement.  Sublessee hereby waives any right to any interest which may be 
earned or accrued on the proceeds of a draw under the Security during the Sublease Term and 
agrees that neither City nor Master Lessee shall have any obligation to hold excess proceeds of a 
draw under the Security in a segregated account but both City and Master Lessee may 
commingle such proceeds with other funds.  No trust relationship is created with respect to the 
Security. 

ARTICLE 9 
USE 

9.1 Use of Subleased Premises.  Subject to and in accordance with all present and 
future Legal Requirements and City Codes and Standards, Sublessee covenants and agrees that it 
shall use the Subleased Premises solely for the purpose of operating the non-exclusive Rental 
Car Concession authorized under and in accordance with all requirements and limitations of 
Sublessee’s Concession Agreement and for no other purpose, use or activity, including any 
activity prohibited under Master Lease Section 4.2, unless Sublessee obtains the prior written 
consent of Master Lessee and City.  City may grant or withhold its consent in its sole and 
absolute discretion.  Sublessee shall not, under any circumstances, use the Subleased Premises 
for performing vehicle maintenance or repair other than washing, vacuuming, refueling, 
changing light bulbs, fuses, wiper blades, changing or repairing leaking or flat tires and similarly 
quick turnaround activities in the QTA Space permitted under Master Lease Section 4.2.8, and 
shall limit such activities to only  the portion of the QTA Space subleased to Sublessee as a part 
of its Exclusive Use Premises and in strict compliance with all of the requirements of this 
Sublease Agreement.  Sublessee also shall not, under any circumstances, use the Subleased 
Premises for the retail sale of any vehicles or the storage of damaged vehicles.  Sublessee shall 
not use any portion of the Commercial Parking Facility located on the ground floor of the Joint 
Use Facility in connection with its Rental Car Concession operations.  Sublessee’s employees, 
agents and representatives shall park their personal vehicles only in space in the CONRAC 
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expressly authorized in writing by Master Lessee for Sublessee’s use for that purpose or in 
Airport parking lots (whether public or employee parking) subject to payment of any applicable 
rates or charges.  All provisions regarding restrictions and requirements for the use of and 
conduct within the Leased Premises set forth in the Concession Agreement and Master Lease are 
incorporated herein by reference, and Sublessee covenants and agrees that it is bound and will 
abide by the same without assuming thereby direct responsibility for Master Lessee’s affirmative 
responsibilities thereunder. Without limiting the generality of the foregoing, the following uses 
are specifically prohibited unless City’s prior written approval is obtained: 

9.1.1 Food and beverage sales other than food and beverage vending machine 
sales to Sublessee’s employees in Sublessee’s Exclusive Use Premises; 

9.1.2 News and sundry sales; 

9.1.3 Alcohol or tobacco sales; 

9.1.4 Aviation-related equipment and services sales or other activities 
normally associated with fixed-base-operators; 

9.1.5 Advertising sales; 

9.1.6 Vehicle sales; 

9.1.7 Selling or dispensing fuel other than to Sublessee’s vehicles and its car 
rental customers as an integral part of car rental Transactions as provided for in the Sublease 
Agreements, or otherwise operating a Commercial Fueling Service, on or off the Subleased 
Premises; 

9.1.8 Storage, dispensing or sale of fuel not provided through the Fuel 
Facilities. 

9.2 General Standards Governing Use of Subleased Premises.  Sublessee shall not use 
or occupy the Subleased Premises, permit the Subleased Premises or any part thereof to be used 
or occupied, or do or permit anything to be done in or upon the Subleased Premises, in whole or 
in part, in a manner that would in any way (a) violate any then-applicable Legal Requirements or 
City Codes and Standards; (b) violate any of the covenants, agreements, provisions and 
conditions of this Sublease Agreement or the terms and provisions of the Master Lease or the 
Concession Agreement; (c) violate any certificate of occupancy then in force with respect to the 
CONRAC or the Subleased Premises; (d) increase the difficulty for Master Lessee, City, the 
Facility Manager or any other Sublessee to obtain fire or other required insurance; or (e) 
constitute a public or private nuisance.  Sublessee specifically agrees to comply with all present 
and future City Codes and Standards and City’s decisions and operational orders regarding 
operations, activities, safety and security matters and general use of the Subleased Premises.  
Sublessee shall not use or occupy the Subleased Premises or permit the Subleased Premises to be 
used or occupied, in whole or in part, in a manner which may impair or interfere with (i) the 
character, reputation or appearance of the Subleased Premises, the CONRAC, the Airport or 
City, or (ii) the use of the CONRAC by any other Sublessees or the use by the City or any of its 
agents, employees, tenants, invitees or Airport Customers of the Commercial Parking Facility or 
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any other Airport property.  Sublessee shall not do or permit or suffer any waste, damages, 
disfigurement or injury to or upon the Subleased Premises or any part thereof. 

9.3 Restricted Areas.  Access to any Restricted Area by Sublessee shall be subject to 
the terms of the Airport Security Plan.  Sublessee assumes responsibility for any individual not 
entitled to unescorted access to a Restricted Area to which Sublessee gives that individual 
access. 

9.4 Signs.  Subject to Sublessee’s compliance with City Codes and Standards, 
Sublessee’s may install and display signage within its Exclusive Use Premises at the CONRAC 
at all times during the Sublease Term to ensure the safe and efficient operation of Sublessee’s 
Rental Car Concession.  Except within its Exclusive Use Premises and relating directly to 
Sublessees own products and services offered in the CONRAC or otherwise as specifically 
permitted by Master Lessee and City in writing, Sublessee shall not attach to or paint on or 
within the Subleased Premises (including the walls, windows and doors thereof) any signs or 
other advertising matter, symbols, canopies, or awnings.  At the expiration or earlier termination 
of the Sublease Term, all signs, symbols, canopies, or awnings attached or painted by Sublessee 
shall be removed by Sublessee at its own expense, and Sublessee shall repair any damage or 
injury to the Subleased Premises and correct any unsightly condition caused by the maintenance 
and removal of such signs, symbols, canopies, or awnings.  Sublessee shall not be permitted to 
advertise any products and/or services other than those of Sublessee connected to the operation 
of its Rental Car Concession, and then only as approved in advance in writing by Master Lessee 
and City. 

9.5 Operations.  Concession operations must be conducted in a safe, clean, orderly 
and inviting condition at all times.  Trash or debris shall not be allowed to accumulate or be 
stored on any portion of the Subleased Premises other than in receptacles designated for that use 
by Master Lessee or the Facility Manager.  Similarly, no loud, boisterous or otherwise improper 
actions or language shall be permitted within or about the Subleased Premises.  No radio or 
television or other similar device shall be installed in any portion of the Subleased Premises open 
to the public without first obtaining the approval of Master Lessee and City.  No antenna or 
aerial shall be erected on the roof, interior walls or exterior walls of the Subleased Premises 
without first obtaining the approval of Master Lessee and City. 

9.6 Airport Operations.  Sublessee shall perform all construction, repairs, 
maintenance, remediation and operations and activities authorized under this Sublease 
Agreement in a manner that ensures the safety of people and the Airport, the protection of public 
health and the environment, and the safety and integrity of the Airport.  Sublessee shall employ 
qualified personal and maintain equipment sufficient for the purposes of this provision.  
Sublessee shall immediately notify City and Master Lessee of any condition, problem, 
malfunction or other occurrence that Sublessee reasonably knows to be an imminent threat to the 
safety of the people of the Airport, harm to public health or the environment, or the safety or 
integrity of the Subleased Premises. 

9.7 Concession Agreement.  Sublessee acknowledges that, notwithstanding anything 
to the contrary in this Sublease Agreement, Sublessee shall have the right to operate a Rental Car 
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Concession within the Subleased Premises only in full compliance at all times with its 
Concession Agreement and in Good Standing with City. 

9.8 Heavy Vehicles.  If Sublessee uses heavy trucks or equipment in excess 7,500 
pounds on or transiting to or from the Subleased Premises during construction or operation of the 
facilities on the Subleased Premises, Sublessee shall ensure that the trucks or equipment use only 
those Airport access routes designated by City and that all trucks and equipment used comply 
with all applicable weight, width and length restrictions established by the City Codes and 
Standards, Applicable Law or otherwise by operational order issued by City. 

9.9 Road Obstructions.  If, during Sublessee’s development of the Subleased 
Premises or during the operations or activities of Sublessee relating to the Subleased Premises, it 
becomes necessary to obstruct any road or other area provided for vehicular traffic, Sublessee 
shall, at least seventy-two (72) hours before the placement of an obstruction, obtain the written 
approval of City and ensure compliance with all related decisions and directions of City with 
regard to this Section. 

ARTICLE 10 
REALLOCATION OF EXCLUSIVE USE AREAS 

10.1 Reallocation of Exclusive Use Areas Among RACs.  The term “Exclusive Use 
Areas” means those portions of the CONRAC described or depicted in Exhibit I to the Master 
Lease and includes the CONRAC Counter Areas and Office Space, Ready/Return Areas and the 
Storage Areas, allocated QTA Space and assigned Fuel Facilities to be subleased to the RACs on 
an exclusive basis from time to time.  Section 14.2 of the Master Lease sets forth certain 
requirements for Sublessee’s allocation of the Exclusive Use Areas.  Exhibit E hereto describes 
or depicts the Exclusive Use Areas and the Exclusive Use Premises initially allocated to 
Sublessee, to each other RAC, and reserved for New Entrants as of the Substantial Occupancy 
Date.  Master Lessee shall have the right to modify the Exclusive Use Premises allocated to each 
Sublessee in conjunction with a reallocation among all Sublessees and New Entrants of the 
Exclusive Use Areas on the time intervals, and in the manner, more specifically set forth in 
Exhibit E hereto and in accordance with the terms of Section 14.2 of the Master Lease. 

10.2 Reallocation Upon Early Termination of Rights to Exclusive Use Areas.  In the 
event that Sublessee’s right to sublease portions of the Exclusive Use Areas under this Sublease 
Agreement expires or is terminated (whether by default, rejection in bankruptcy or otherwise), 
Master Lessee may reallocate the vacated space within the Exclusive Use Areas among the then-
remaining RACs or sublease such vacated space to a New Entrant if City elects to solicit for a 
New Entrant, and in either case in the manner set forth in Exhibit E and in accordance with 
Section 14.2 of the Master Lease.  In determining how to reallocate such vacated space in the 
Exclusive Use Areas, Master Lessee may consider such information and circumstances as it 
deems relevant, including the space needs of the remaining Sublessees or New Entrants, their 
locations and the efficiency and effective operation of the CONRAC.  To any extent and for any 
period that any Exclusive Use Area is not subleased to any RAC, Master Lessee shall recalculate 
and increase the Pro Rata Share of Rent and O&M Costs due under the Sublease Agreements 
with all RACs to account for and include the Pro Rata Share of Rent and O&M Costs attributable 
to the vacant space to the end that all Rent and O&M Costs obligations of Master Lessee under 
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the Master Lease shall be apportioned to Exclusive Use Premises then covered by Sublease 
Agreements. 

10.3 Reallocation Costs.  The costs associated with any reallocation of space within the 
Exclusive Use Areas shall be paid by the RAC(s) affected by such reallocation, as provided 
under Exhibit E. 

ARTICLE 11 
ALTERATIONS; OWNERSHIP OF CERTAIN INSTALLATIONS 

11.1 Alterations.  After completion of the Initial Tenant Improvements pursuant to 
Section 2.2 hereof, Sublessee shall not make any changes, alterations, additions, substitutions or 
improvements (collectively, “Alterations”) to or upon the Subleased Premises without first 
obtaining Master Lessee’s and City’s prior approval of each such Alteration and then only in 
compliance with any and all conditions of such approvals.  Sublessee shall otherwise comply 
with the design, construction and opening procedures required by Master Lessee or City in 
connection with Sublessee’s design and construction of any such Alteration.  Any Alteration 
shall be performed (a) in a good and workmanlike manner; (b) in compliance with all Legal 
Requirements and City Codes and Standards; (c) in a manner that will not unreasonably interfere 
with or disturb Master Lessee, the other Sublessees, City or any of its agents, employees, tenants, 
invitees or Airport Customers; and (d) otherwise in accordance with the requirements of Sections 
2.2 through 2.5 of this Sublease Agreement. 

11.2 As Built Documents.  Sublessee shall deliver to Master Lessee and City, not later 
than thirty (30) days after the completion of any Alterations, full and complete “as built” 
drawings of such Alterations (in hard copies and electronic format specified by Master Lessee 
and City) in full conformance with Master Lessee’s and City’s requirements.  For any equipment 
installed, Sublessee shall deliver to Master Lessee and City two copies of the complete 
operations and maintenance manuals therefor.  The “as built” drawings required under this 
Section 11.2 shall include details of all construction disciplines, including electrical (including 
switch gear and source of permanent power), plumbing, mechanical, architectural and 
information technology structures, lines and facilities. 

11.3 Trade Fixtures.  Except to the extent provided in repair or substitution of any 
improvements to the CONRAC by Master Lessee, Sublessee shall retain ownership of: (a) all 
trade fixtures and business equipment and furnishings from time to time installed by Sublessee at 
its expense; and (b) all Initial Tenant Improvements, Alterations and/or other improvements that 
Sublessee is required to remove upon the expiration or earlier termination of the Sublease Term 
pursuant to Section 19.1 hereof.  Sublessee may remove any of such fixtures, equipment or 
furnishings at any time during the Sublease Term and shall remove all thereof prior to the 
expiration or earlier termination of the Sublease Term.  Any such property not removed at the 
expiration or earlier termination of the Sublease Term shall, at the election of Master Lessee, 
become the property of Master Lessee without payment to Sublessee, or shall be deemed 
abandoned and removed by Master Lessee, at Sublessee’s expense.  Upon the removal of any 
such property, Sublessee shall promptly repair any and all damage to the Subleased Premises 
caused thereby or reimburse Master Lessee for Master Lessee’s costs and expenses in removing 
any such property not removed by Sublessee and repairing any such damage not repaired by 
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Sublessee.  The terms of this Section 11.3 shall survive the expiration or earlier termination of 
the Sublease Term.  Notwithstanding the foregoing, however, this Section is expressly subject to 
Master Lease Section 10.8, incorporated herein by this reference, and under which, among other 
things, Alterations to City’s Vested Improvements may, at the option of City, be considered a 
part of the Vested Improvements with title vested in City at no cost to City, and removal, if 
approved by City, must be effected without impairing the structural integrity or usability of the 
Vested Improvements. 

ARTICLE 12 
REAL AND PERSONAL PROPERTY TAXES 

12.1 Payment of Taxes by Sublessee.  Sublessee shall be liable for, and shall timely 
pay or cause to be paid throughout the Sublease Term, all license fees and all taxes payable for, 
or on account of, the Rental Car Concession and all taxes on the personal property of Sublessee 
located within or upon or used in connection with the Subleased Premises.  Further, Sublessee 
shall pay through its monthly payment of O&M Costs its Pro Rata Share of any and all taxes, 
charges and assessments levied on the land, the buildings, any improvements, fixtures and 
equipment and all other real or personal property constituting or located within or upon the 
CONRAC, and any assessments or charges levied in lieu of any such taxes, charges or 
assessments, and any taxes levied on the leasing of the Subleased Premises or any portion 
thereof, or measured by the rents or other charges collected hereunder, whether imposed on 
Master Lessee or Sublessee, except that Sublessee shall pay directly any taxes levied with 
respect to Sublessee’s personal property as provided below and no tax levied on RAC-owned 
personal property will be aggregated or allocated by Pro Rata Share.  Unless otherwise provided 
in the then-current Budget approved by Master Lessee and City, all such taxes, charges and 
assessments imposed on Master Lessee and for which Master Lessee is or will be entitled to 
reimbursement from Sublessee shall be payable by Sublessee to Master Lessee at least fifteen 
(15) days prior to the due dates of the respective amounts involved; provided, however, 
Sublessee shall be entitled to a minimum of thirty (30) days’ notice of the amounts payable by it. 

12.2 Sublessee’s Personal Property Taxes.  Sublessee shall pay or cause to be paid, 
prior to delinquency, any and all taxes, charges and assessments levied upon all trade fixtures, 
inventories and other real or personal property placed or installed in or upon the Subleased 
Premises by Sublessee.  If any such taxes, charges or assessments with respect to Sublessee’s 
personal property or trade fixtures are levied against Master Lessee or Master Lessee’s property, 
and if Master Lessee pays such taxes, charges or assessments (including to the extent based upon 
an increased assessment against Master Lessee or Master Lessee’s property), Sublessee shall, 
upon demand, reimburse to Master Lessee the amounts so paid by Master Lessee. 

12.3 Tax Contests.  Nothing in this Article 12 shall be construed to limit the right of 
Sublessee or Master Lessee to contest the imposition, assessment or amount of any tax, provided 
that Master Lessee or Sublessee, as applicable, give notice to City of its plans to contest such 
taxes, charges or fees and provide to City all related documentation and information requested by 
City.  If nonpayment of any such taxes, charges or fees may result in a Lien on the Joint Use 
Facility, the Airport or the Vested Property of City, Master Lessee or Sublessee, as applicable, 
shall timely pay or take such action as provided under Applicable Law to avoid or release any 
Lien that may otherwise attach due to contesting the same.  If Master Lessee or Sublessee 
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contests such taxes, charges or fees, they shall diligently pursue any such contest to conclusion 
or settlement. 

ARTICLE 13 
REPAIR AND MAINTENANCE 

13.1 Repair and Maintenance by Sublessee. 

13.1.1 Generally.  Commencing on the Date of Beneficial Occupancy and 
continuing thereafter during the Sublease Term, Sublessee shall (a) keep and maintain, at 
Sublessee’s sole cost and expense, Sublessee’s Initial Tenant Improvements, Alterations 
completed by Sublessee, and all of Sublessee’s equipment and installations therein and the 
appurtenances thereto, in good order, condition and repair; (b) subject to the performance of 
Major Maintenance and non-janitorial Routine Maintenance by the Facility Manager, keep and 
maintain the Exclusive Use Premises at all times in a neat, clean, safe and sanitary condition, 
free from infestation of pests and conditions which might result in harborage for, or infestation 
of, pests, provide complete and adequate arrangements for the sanitary handling of all trash, 
garbage and other refuse generated in connection with the use of the Exclusive Use Premises, 
and remove all water, snow and ice from the Exclusive Use Premises; (c) pay to Master Lessee 
or the Facility Manager as Sublessee Direct Costs, all costs of maintain and repairing all facilities 
and equipment within or directly and exclusively serving Sublessee’s Exclusive Use Premises as 
described in Section 13.3.1(a) and excepting only common CONRAC electrical, plumbing and 
HVAC systems; and (d) keep and maintain any RAC Property owned by Sublessee in the 
CONRAC in good order, condition and repair.  As used in this Section 13.1.1, the word “pests” 
shall include rodents, insects and birds in numbers to the extent that a nuisance or safety hazard 
is created. 

13.1.2 Master Lessee’s Right to Enter.  Notwithstanding the terms of Section 
13.1.1 hereof, in the event Sublessee fails (a) to commence, within ten (10) days after notice 
from Master Lessee (or the Facility Manager to the extent authorized under the Facility 
Management Agreement) or City, to do any maintenance or repair work required to be done by 
Sublessee under the provisions of this Sublease Agreement, (b) to diligently continue to 
completion any such work as required under this Sublease Agreement; then Master Lessee, City 
or the Facility Manager may, at its option, and in addition to any other remedies which may be 
available to it, enter the Exclusive Use Premises (without such entering causing or constituting a 
cancellation of this Sublease Agreement or an interference with the possession of the Subleased 
Premises), and repair, maintain, replace or rebuild all or any part of the Exclusive Use Premises 
and do all things reasonably necessary to accomplish the work required, and the cost and expense 
(specifically including an allocation of Master Lessee and/or the Facility Manager’s 
administrative costs) shall be payable by Sublessee to Master Lessee, City or the Facility 
Manager, as the case may be.  In the event that Master Lessee, City or the Facility Manager, or 
any of their respective officers, employees, agents or contractors, undertakes any work 
hereunder, Sublessee hereby waives any claim for damages, consequential or otherwise, as a 
result thereof.  The foregoing shall in no way affect or alter the primary obligations of Sublessee 
as set forth in this Sublease Agreement, and shall not impose or be construed to impose upon 
Master Lessee, City or the Facility Manager any obligation to maintain the Exclusive Use 
Premises other than as specifically provided in this Sublease Agreement. 
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13.1.3 Standards.  Sublessee shall perform all maintenance, repairs or 
replacements required hereunder (a) in compliance with all Legal Requirements, City Codes and 
Standards and the requirements of this Sublease Agreement; (b) using quality materials at least 
equal to the original, and if materially changed from the original, shall be subject to the prior 
approval of Master Lessee and City; (c) using only qualified personnel; and (d) in a good and 
workmanlike manner, adhering to the highest standards of quality. 

13.2 Insurance Proceeds.  To the extent that Master Lessee receives any insurance 
proceeds under the policy of property insurance paid for as part of the O&M Costs for damage to 
any element(s) on or about the CONRAC or CONRAC Site for which the obligation for the 
repair belongs to Sublessee under Section 13.2, Master Lessee agrees to apply such insurance 
proceeds to the costs of such repairs or replacement, or to make such insurance proceeds 
available to Sublessee; provided, however, in the event that Sublessee accepts such funds, 
Sublessee shall then be required to adhere to any Legal Requirements by which Master Lessee 
otherwise would have been bound if it had undertaken the repairs. 

13.3 Repair and Maintenance by Facility Manager.  Pursuant to the Master Lease, 
Master Lessee shall retain the Facility Manager and shall cause the Facility Manager to manage 
and to cause the performance of the Routine Maintenance and Major Maintenance, with the cost 
thereof included in the Budget. 

13.3.1 Routine Maintenance.  The cost of Routine Maintenance shall be paid 
for by the Sublessee and the other RACs on a Pro Rata Share basis as part of the monthly O&M 
payment.  Sublessee also shall pay within thirty (30) days after receipt of an invoice therefor 
from the Facility Manager or as otherwise determined under the Facility Management 
Agreement, together with interest on all such sums remaining unpaid after the date dues 
according to the terms of the Facility Management Agreement, the following costs (the 
“Sublessee Direct Costs”): 

(a) the cost of goods or services not part of O&M Costs provided by or 
through Facility Manager directly to Sublessee or its Exclusive Use Premises by or 
through the Facility Manger in support of Sublessee’s car rental operations (such as 
consumable and other group-purchased products and maintenance and repairs to RAC 
operational equipment such as car washes and vacuum equipment allocated exclusively, 
or on a specifically shared basis to Sublessee (as distinct from CONRAC system 
equipment); and 

(b) any maintenance, repair or replacement, whether Routine or Major 
required by reason of the neglect, carelessness or misuse of Sublessee or its employees, 
agents, invitees, licensees or contractors. 

13.3.2 Major Maintenance.  The cost of Major Maintenance shall be included 
in the Budget and if the Budget is approved by the City, funded from the Repair and 
Replacement Fund to the extent funds are available therein.  When Master Lessee undertakes 
such work, it shall so notify Sublessee and will proceed diligently to complete such work.  To the 
extent that the cost of any Major Maintenance planned for a Sublease Agreement Year is not 
funded through the Repair and Replacement Fund, the cost of such Major Maintenance 
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(including a reasonable charge for Master Lessee’s administrative cost) shall be included within 
the portion of the Budget to be paid by the RACs based on Pro Rata Share for such Sublease 
Agreement Year.   

13.3.3 Work Request by Sublessee.  If requested to do so in writing by 
Sublessee, the Facility Manager may agree to manage or perform any maintenance, repairs or 
restoration work that is Sublessee’s responsibility under Section 13.1 hereof; provided, however, 
in the event the Facility Manager manages or performs such work, Sublessee shall make 
arrangements acceptable to the Facility Manager for an advance deposit of working funds and 
payment of all costs and expenses of such work, including any applicable Facility Manager 
administrative fee, within thirty (30) days after invoice therefor by the Facility Manager. 

13.4 No Abatement From Repairs.  There shall be no abatement or reduction of any 
Pro Rata Share of Base Rent, O&M, or other obligation of Sublessee under this Sublease 
Agreement or the Concession Agreement by reason of the making of repairs, alterations and/or 
improvements to the CONRAC or the CONRAC Site by Master Lessee, City, Sublessee, the 
Facility Manager or otherwise. 

13.5 Quarterly Condition Surveys.  Master Lessee and the RACs, together with the 
Facility Manager, shall conduct an inspection of the CONRAC and CONRAC Site quarterly to 
observe and note the condition of, cleanliness of and existing damage to the CONRAC and 
CONRAC Site and to determine repairs and maintenance required to be performed.  Master 
Lessee shall give the City notice of the scheduled time for any such inspections, and the City 
shall have the right to participate in the inspections.  Any dispute regarding the repairs and 
maintenance required to be performed shall be put to an MII vote, but subject to a superseding 
determination by City that additional repairs and maintenance must be performed, in which case 
City’s decision shall be final. 

ARTICLE 14 
UTILITIES AND OTHER OPERATING COSTS 

14.1 Utilities Costs.  Sublessee shall pay, as part of the O&M Cost Budget, its Pro Rata 
Share of all Utilities Costs incurred for utilities used or consumed with respect to the CONRAC 
that are provided through meters and/or utility connections provided by City or Master Lessee 
and not separately metered to any RAC, plus any Utilities Costs separately metered for any 
portion of Sublessee’s Exclusive Use Premises.  O&M Costs shall include all Utilities Costs for 
the CONRAC, except for the Utilities Costs incurred with respect to any separately metered 
portion of RAC Exclusive Use Premises    Sublessee shall not install separate meters or other 
utility connections to be used or consumed within the CONRAC without the prior written 
approval by Master Lessee and City.  Sublessee covenants and agrees that, at all times, the use of 
electric current by Sublessee shall never exceed the capacity of existing feeders and wiring to the 
applicable portion of the Subleased Premises and that Sublessee shall make no alterations or 
additions to the electric equipment and/or appliances serving the Subleased Premises without the 
prior written consent of Master Lessee and City in each instance.  All telecommunications 
connections serving the Subleased Premises in the CONRAC and expenses therefor, both hard-
wired and wireless, are the responsibility of Sublessee and must be installed or completed 
through existing cables.  Unless otherwise agreed by Master Lessee and City, Sublessee shall 
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participate in City’s “Shared Tenant Services Program for Telecommunications” on City’s 
private phone system offered to all tenants of the CONRAC at rates established by City.  Access 
to City’s fiber optic backbone and/or neutral wireless system shall be available to Sublessee at 
rates established by City from time to time. 

14.2 Energy Conservation; Recycling.  Master Lessee and City shall have the right to 
institute such reasonable policies, programs and measures as may be necessary or desirable, in 
their discretion, for the conservation and/or preservation of energy, energy-related services or 
other resources, to promote considerations of sustainability, or to comply with any applicable 
codes, rules and regulations, whether mandatory or voluntary. 

14.3 Master Lessee and City Not Responsible.  Master Lessee and City shall not be 
liable in any way to Sublessee for any failure, defect, suitability or sufficiency in the supply or 
character of electrical energy, water, sewer or other utility service furnished to the Subleased 
Premises by reason of any requirement, act or omission of the public utility providing such 
service or for any other reason.  Master Lessee and City shall have the right to shut down 
electrical or other utility services to the Subleased Premises when necessitated by safety, repairs, 
alterations, connections, upgrades, relocations or reconnections or for any other reason with 
respect to any such utility system (singularly or collectively, the “Utility Work”), regardless of 
whether the need for such Utility Work arises with respect to the Subleased Premises, any other 
part of the CONRAC, the CONRAC Site or any other facility at the Airport.  Whenever possible, 
Master Lessee shall give Sublessee not less than two (2) days prior notice of any such utility 
shutdown.  Master Lessee and City shall not be liable to Sublessee for any losses, including loss 
of income or business interruption, resulting from any interruptions or failure in the supply of 
any utility to the Subleased Premises provided that the foregoing shall not absolve Master Lessee 
or City from responsibility for its own respective gross negligent, reckless or intentional tortious 
act or omission.  City shall a continual right of access to the Subleased Premises for purposes of 
access to all facilities including utility and informational technology cables or lines located 
beneath the surface of the Subleased Premises through manholes constructed by Master Lessee 
or otherwise. 

ARTICLE 15 
INDEMNITY AND INSURANCE 

15.1 Indemnity. 

15.1.1 No Liability of City.  Except to the extent any such injury or damage is 
caused by the gross negligence or willful misconduct of City, City shall not be liable for any 
injury (including death) to any persons or for damage to any property regardless of how such 
injury or damage is caused, sustained or alleged to have been sustained by Sublessee or by 
others, including all persons directly or indirectly employed by Sublessee, or any agents, 
contractors, subcontractors, subtenants, licensees or invitees of Sublessee, as a result of any 
condition (including existing or future defects in the Subleased Premises) or occurrence 
(including failure or interruption of utility service) whatsoever related in any way to Sublessee’s 
use or occupancy of the Subleased Premises or of areas adjacent thereto.  No elected or non-
elected official, employee or officer of City shall have any personal liability with respect to (a) 
any of the provisions of this Sublease Agreement; (b) any injury (including death) to any persons 
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or for damage to any property regardless of how such injury or damage is caused, sustained or 
alleged to have been sustained by Sublessee or by others, including all persons directly or 
indirectly employed by Sublessee, or any agents, contractors, subcontractors, subtenants, 
licensees or invitees of Sublessee, as a result of any condition (including existing or future 
defects in the Subleased Premises) or occurrence (including failure or interruption of utility 
service) whatsoever related in any way to Sublessee’s use or occupancy of the Subleased 
Premises or of areas adjacent thereto, except to the extent any such injury or damage is caused by 
the gross negligence or willful misconduct of such elected or non-elected official, employee or 
officer of City; or (c) a default by City hereunder or the exercise by City of any of its remedies 
hereunder upon the occurrence of an Event of Default. 

15.1.2 Indemnification of City by Sublessee.  SUBLESSEE SHALL DEFEND, 
INDEMNIFY AND HOLD HARMLESS CITY AND ITS ELECTED AND NON-ELECTED 
OFFICIALS, EMPLOYEES, AGENTS, REPRESENTATIVES, SUCCESSORS AND 
ASSIGNS (COLLECTIVELY, THE “INDEMNIFIED PARTIES”), FROM AND AGAINST 
ALL COSTS, EXPENSES (INCLUDING REASONABLE ATTORNEYS’ FEES, EXPENSES 
OF INVESTIGATION AND LITIGATION, AND COURT COSTS), LIABILITIES, 
DAMAGES, CLAIMS, SUITS, JUDGMENTS, ACTIONS, AND CAUSES OF ACTIONS 
WHATSOEVER (COLLECTIVELY, “CLAIMS”) RESULTING FROM OR CONCERNING 
THIS SUBLEASE AGREEMENT OR THE CONDUCT OF SUBLESSEE’S BUSINESS AT 
THE AIRPORT, TO THE EXTENT ARISING DIRECTLY OR INDIRECTLY, OUT OF (A) 
ANY BREACH OF THIS SUBLEASE AGREEMENT BY SUBLESSEE, ITS AGENTS, 
EMPLOYEES OR CONTRACTORS, (B) ANY FALSE REPRESENTATION OR 
WARRANTY MADE BY SUBLESSEE HEREUNDER, (C) ANY NEGLIGENT ACT OR 
OMISSION OR WILLFUL MISCONDUCT OF SUBLESSEE, OR ITS THEIR AGENTS, 
EMPLOYEES OR CONTRACTORS, AND (D) TO THE EXTENT COVERED BY 
INSURANCE REQUIRED TO BE MAINTAINED BY SUBLESSEE HEREUNDER, ANY 
ALLEGED, ESTABLISHED, OR ADMITTED ACT OR OMISSION OF THE INDEMNIFIED 
PARTIES, INCLUDING ALL CLAIMS CAUSED BY THE NEGLIGENCE OR STRICT 
LIABILITY OF THE INDEMNIFIED PARTIES, BUT, TO THE EXTENT ALLOWED BY 
TEXAS LAW, EXCLUDING CLAIMS TO THE EXTENT CAUSED BY THE GROSS 
NEGLIGENCE OR WILLFUL MISCONDUCT OF THE INDEMNIFIED PARTIES AS 
DETERMINED BY A COURT OF COMPETENT JURISDICTION, PROVIDED THAT THE 
EXECUTION OF THIS SUBLEASE AGREEMENT WILL NOT BE DEEMED A 
NEGLIGENT ACT.  SUBLESSEE SHALL ASSUME ON BEHALF OF THE INDEMNIFIED 
PARTIES AND CONDUCT WITH DUE DILIGENCE AND IN GOOD FAITH THE 
DEFENSE OF ALL CLAIMS AGAINST ANY OF THE INDEMNIFIED PARTIES.  
SUBLESSEE MAY CONTEST THE VALIDITY OF ANY SUCH CLAIMS, IN THE NAME 
OF SUBLESSEE OR THE INDEMNIFIED PARTIES, AS SUBLESSEE MAY IN GOOD 
FAITH DEEM APPROPRIATE, PROVIDED THAT THE EXPENSES THEREOF SHALL BE 
PAID BY SUBLESSEE.  THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE 
EXPIRATION OR EARLY TERMINATION OF THIS SUBLEASE AGREEMENT. 

15.1.3 Indemnification of Master Lessee by Sublessee. MASTER LESSEE 
AND ITS EMPLOYEES, AGENTS, REPRESENTATIVES, SUCCESSORS AND ASSIGNS 
ARE ALSO INCLUDED WITHIN THE DEFINITION OF “INDEMNIFIED PARTIES” 
UNDER THIS SECTION 15.1, provided that with respect to only each Indemnified Party that is 
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Master Lessee, or an employee, agent, representative, successor or assign of Master Lessee: (a) 
the phrase “TO THE EXTENT ARISING DIRECTLY OR INDIRECTLY, OUT OF” in Section 
15.1.2 is replaced by “TO THE EXTENT CAUSED BY”; and (b) the language of “(D)” of the 
first sentence of Section 15.1.2 does not apply.  In the event that this Sublease Agreement 
becomes, and for so long as it remains, a direct lease between City and Sublessee, this Section 
shall be null and void and not applicable as to City.   

15.1.4 Indemnification of Sublessee by Master Lessee. MASTER LESSEE 
SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS SUBLESSEE AND ITS 
EMPLOYEES, AGENTS, REPRESENTATIVES, SUCCESSORS AND ASSIGNS 
(COLLECTIVELY, THE “SUBLESSEE INDEMNIFIED PARTIES”), FROM AND 
AGAINST ALL CLAIMS RESULTING FROM OR CONCERNING THIS SUBLEASE 
AGREEMENT OR THE CONDUCT OF MASTER LESSEE’S BUSINESS AT THE 
AIRPORT, TO THE EXTENT CAUSED BY (A) ANY BREACH OF THIS SUBLEASE 
AGREEMENT BY MASTER LESSEE, ITS AGENTS, EMPLOYEES OR CONTRACTORS, 
(B) ANY FALSE REPRESENTATION OR WARRANTY MADE BY MASTER LESSEE 
HEREUNDER, AND (C) ANY NEGLIGENT ACT OR OMISSION OR WILLFUL 
MISCONDUCT OF MASTER LESSEE, OR ITS AGENTS, EMPLOYEES OR 
CONTRACTORS. MASTER LESSEE SHALL ASSUME ON BEHALF OF THE SUBLESSEE 
INDEMNIFIED PARTIES AND CONDUCT WITH DUE DILIGENCE AND IN GOOD 
FAITH THE DEFENSE OF ALL SUCH CLAIMS AGAINST ANY OF THE SUBLESSEE 
INDEMNIFIED PARTIES. MASTER LESSEE MAY CONTEST THE VALIDITY OF ANY 
SUCH CLAIMS, IN THE NAME OF MASTER LESSEE OR THE SUBLESSEE 
INDEMNIFIED PARTIES, AS MASTER LESSEE MAY IN GOOD FAITH DEEM 
APPROPRIATE, PROVIDED THAT THE EXPENSES THEREOF SHALL BE PAID BY 
MASTER LESSEE. THE PROVISIONS OF THIS SECTION 15.2 SHALL SURVIVE THE 
EXPIRATION OR EARLY TERMINATION OF THIS SUBLEASE AGREEMENT.  In the 
event that this Sublease Agreement becomes, and for so long as it remains, a direct lease between 
City and Sublessee, this Section shall be null and void and not applicable as to City. 

15.2 Release.  OTHER THAN TO THE EXTENT CAUSED BY THE GROSS 
NEGLIGENCE OR WILLFUL MISCONDUCT OF THE INDEMNIFIED PARTIES, 
SUBLESSEE HEREBY RELEASES THE INDEMNIFIED PARTIES WITH RESPECT TO 
ALL CLAIMS REGARDING ANY ALLEGED, ESTABLISHED OR ADMITTED 
NEGLIGENT OR WRONGFUL ACT OR OMISSION OF THE INDEMNIFIED PARTIES, 
INCLUDING ALL CLAIMS CAUSED BY THE NEGLIGENCE OR STRICT LIABILITY OF 
THE INDEMNIFIED PARTIES. 

15.3 Survival.  SUBLESSEE AND MASTER LESSEE AGREE AND 
ACKNOWLEDGE THAT Sections 15.1 through 15.3 ARE THE PRODUCT OF MUTUAL 
NEGOTIATION. Sublessee’s obligations under Section 15.1 through 15.3 shall survive the 
expiration or earlier termination of the Sublease Term. 

15.4 Insurance.  Sublessee shall obtain and keep in force, at its sole cost and expense, 
during the Sublease Term the following types of insurance, in the amounts specified and in the 
form hereinafter provided: 
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15.4.1 Workers’ Compensation and Employers Liability coverage with limits 
consistent with statutory benefits outlined in the Texas Workers’ Compensation Act (Texas 
Labor Code Title 5.) and minimum policy limits for employers liability of $1,000,000 bodily 
injury each accident, $1,000,000 bodily injury by disease policy limit and $1,000,000 bodily 
injury by disease each employee.  The following endorsements shall be added to the policy: 

15.4.1.1 A Waiver of Subrogation in favor of the City of Austin and 
Master Lessee, form WC 420304; and 

15.4.1.2 A 30 day Notice of Cancellation/Material Change in favor of 
the City of Austin and Master Lessee, form WC 420601. 

15.4.2 Commercial General Liability Insurance with a minimum bodily injury 
and property damage per occurrence limit of $1,000,000 for coverage A (Bodily Injury and 
Property Damage) and coverage B (Personal and Advertising Injury); and $1,000,000 
product/completed operations minimum limit of liability.  The policy shall contain the following 
provisions: 

15.4.2.1 Blanket contractual liability coverage; 

15.4.2.2 Medical expense coverage with a minimum limit of $5,000 any 
one person; 

15.4.2.3 Fire Legal Liability with a minimum limit of $50,000; 

15.4.2.4 Independent Contractors coverage; 

15.4.2.5 City of Austin and Master Lessee listed as additional insured; 
form CG 2010; 

15.4.2.6 Thirty-day Notice of Cancellation in favor of the City of Austin 
and Master Lessee, endorsement CG 0205; and 

15.4.2.7 Waiver of Transfer of Right of Recovery Against Others in 
favor of the City of Austin and Master Lessee, endorsement CG 2404. 

15.4.3 Business Automobile Liability Insurance for all owned, non-owned and 
hired vehicles with a minimum combined single limit of $1,000,000 for bodily injury and 
property damage.  The policy shall contain the following provisions: 

15.4.3.1 City of Austin and Master Lessee (and Bond Trustee if so 
directed by City) named as additional insured(s), form CA 2048; 

15.4.3.2 Thirty-day Notice of Cancellation in favor of the City and 
Master Lessee, form CA 0244; and 

15.4.3.3 Waiver of Subrogation endorsement CA 0444. 
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15.4.4 All Risk Property Insurance for all Initial Tenant Improvements, any 
Alterations constructed by Sublessee in the CONRAC and all of the RAC’s Property for 100% of 
the replacement cost value.  The Sublessee shall be named as loss payee on the policy and such 
policy shall contain a waiver of subrogation endorsement in favor of City and Master Lessee. 

15.5 General Requirements.  Sublessee and its contractors and subcontractors shall not 
commence operations under this Sublease Agreement until Sublessee and its contractors and 
subcontractors have obtained the required insurance and Certificates of Insurance are received 
and reviewed by City and Master Lessee indicating required coverage.  If coverage period ends 
during the Sublease Term of this Sublease Agreement, Sublessee and its contractors and 
subcontractors must, prior to the end of the coverage period, forward a new Certificate of 
Insurance to City and Master Lessee as verification of continuing coverage for the duration of 
this Sublease Agreement. 

15.5.1 Approval of insurance by City and Master Lessee and the required 
minimums shall not relieve or decrease the liability or responsibility of Sublessee hereunder and 
shall not be construed to be a limitation of liability on the part of Sublessee. 

15.5.2 Sublessee’s and all contractors’ and subcontractors’ insurance coverage 
shall be written by companies licensed to do business in the State of Texas at the time the policy 
is issued and shall be written by companies with an A.M. Best rating of B+VII or better.  
Companies with A.M. Best ratings of A- or better, if required, shall write hazardous materials 
insurance.  This section shall not be deemed to prohibit self-insurance, provided that self- 
insurance shall not be acceptable except to any extent that Sublessee provides to City 
documentation of any Sublessee self-insurance program that City, in its sole discretion, accepts 
as evidencing substantial equivalency to the insurance policies, terms and financial soundness 
described hereunder. 

15.5.3 Except as permitted by Section 16.18, Sublessee will not engage in 
operations or store any property in the facilities that will cause an increase in the premium rate 
paid by the Airport for fire and extended coverage insurance or that will cause an increase in the 
premiums paid for such insurance of other tenants or subtenants in the Airport, unless Sublessee 
pays the entire amount of such increase or increases.  Further, Sublessee will not engage in 
operations or store any property in the Subleased Premises which may make void or voidable 
any such insurance policies. 

All endorsements, waivers, and notices of cancellation endorsements, as well as Certificates of 
Insurance naming City (and Bond Trustee, if so directed by City) as additional insured(s) shall 
indicate: 

City of Austin/Department of Aviation 
Attn:  Airport Property Manager 
3600 Presidential Boulevard 
Austin, Texas  78719 

15.5.4 The “other” insurance clause shall not apply to City where City is shown 
as additional insured on any policy or to Master Lessee where Master Lessee is shown as 
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additional insured on any policy.  It is intended that policies required in this Sublease 
Agreement, covering City, Master Lessee and Sublessee, shall be considered primary coverage 
as applicable.  If insurance policies are not written for amounts specified below, Sublessee shall 
carry Umbrella or Excess Liability Insurance for any differences in amounts specified.  If Excess 
Liability Insurance is provided, it shall follow the form of the primary coverage. 

15.5.5 In order to ensure compliance with the provisions of this Article, City 
and Master Lessee shall be entitled, upon request and without expense, to inspect certified copies 
of Sublessee’s insurance policies and endorsements thereto at the Airport or other location in 
Austin, Texas reasonably designated by Sublessee. 

15.5.6 The Master Lessee reserves and City is hereby granted the right to 
review the insurance requirements set forth during the Term of this Sublease Agreement and to 
make commercially reasonable adjustments to insurance coverage, limits, and exclusions when 
deemed necessary and prudent by City or Master Lessee based upon changes in statutory law, 
court decisions, and the claims history of their industry or the financial condition of the insurance 
company as well as the Sublessee, provided that Master Lessee shall not lessen any limit 
requirement or coverage requirement under the Master Lease or allow any exclusions without 
express written consent by City. 

15.5.7 Sublessee shall not cause or permit any insurance to lapse or to be 
canceled during the Sublease Term unless replaced by other insurance that satisfies the 
requirements of this Article as of the time of lapse or cancellation. 

15.5.8 Sublessee shall pay all premiums, deductibles and self-insured 
retention’s, if any, stated in policies.  All deductibles or self-insured retention’s shall be 
disclosed on the Certificate of Insurance. 

15.6 Claims Against Sublessee.  If a claim, demand, suit, or other action is made or 
brought by any person against Sublessee arising out of or concerning this Sublease Agreement, 
Sublessee shall give written notice thereof, to City and Master Lessee within two (2) Business 
Days after being notified of such claim, demand, suit, or action.  Such notice shall enclose a true 
copy of all written claims.  If the claim is not written, or the information is not discernible from 
the written claim, Sublessee shall state the date of notification of any such claim, demand, suit, 
or other action, the names and addresses of the person asserting such claim or that instituted or 
threatened to institute any type of action or proceeding, the basis of such claim, action, or 
proceeding, and the name of any person against whom such claim is being made.  The notice 
shall be given to the Director as provided herein, and to the Austin City Attorney, City Hall, 301 
West 2nd Street, Austin, Texas 78701.  Notice under this Section to Master Lessee shall be given 
to the notice address provided under Section 26.9. 

15.7 Master Lessee’s Insurance.  Master Lessee shall maintain all insurance required of 
it under the Master Lease with coverage amounts not less than specified therein. Master Lessee’s 
Commercial General Liability Insurance, Business Automobile Liability Insurance, and any 
Pollution Liability Insurance and Umbrella policy, shall each name Sublessee as additional 
insured, and Master Lessee’s All Risk Property Insurance shall contain a waiver of subrogation 
endorsement in favor of Concessionaire. For any claim or demand triggering coverage under 
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both Master Lessee-maintained insurance and Sublessee-maintained insurance, Master Lessee's 
insurance shall be primary except as follows: The Sublessee-maintained insurance shall be 
primary if the claim or demand is alleged to have occurred within Sublessee's Exclusive Use 
Space and there are no allegations of active negligence or wrongdoing against Master Lessee or 
any of its employees, agents, vendors or invitees arising from Master Lessee's operations or 
Master Lessee's use of the Leased Premises.  In the event that this Sublease Agreement becomes, 
and for so long as it remains, a direct lease between City and Sublessee, this Section shall be null 
and void and not applicable as to City. 

ARTICLE 16 
COMPLIANCE WITH ENVIRONMENTAL LAWS 

16.1 Definitions in Article 16 and Article 17. 

“Environmental Laws” shall refer to and include, without limitation, all Federal, State, 
City, and local statutes, laws, ordinances, rules and regulations, now or hereafter in effect, and as 
amended from time to time, that are intended for the protection of the environment, or that 
govern, control, restrict, or regulate the use, handling, treatment, storage, discharge, disposal, or 
transportation of Hazardous Materials.  Environmental Laws specifically include but are not 
limited to, the National Environmental Policy Act, the Comprehensive Environmental Response, 
Compensation and Liability Act, the Resource Conservation and Recovery Act, the Hazardous 
Materials Act, the Toxic Substances Control Act, the Clean Water Act, the Clean Air Act, the 
Superfund Authorization and Recovery Act, the Occupational Safety and Health Administration 
Hazard Communication Standards, the Texas Hazardous Materials Act, and the Texas Water 
Quality Control Act. 

“Hazardous Materials” shall refer to, and include, without limitation, all substances 
whose use, handling, treatment, storage, disposal, discharge, or transportation is governed, 
controlled, restricted, or regulated by Environmental Laws, that have been defined, designated or 
listed by any responsible regulatory agency as being hazardous, toxic, radioactive, or that may 
present an actual or potential hazard to human health or the environment if improperly used, 
handled, treated, stored, disposed, discharged, generated or released.  Hazardous Materials 
specifically include, without limitation, asbestos and asbestos-containing-materials, petroleum 
products, solvents, and pesticides. 

“Environmental Claims” shall refer to, and include, without limitation, all claims, 
demands, suits, actions, judgments, and liability for: (i) removal, remediation, assessment, 
transportation, testing and disposal of Hazardous Materials as directed by any government 
agency, court order, or Environmental Law; (ii) bodily injury, or death; (iii) damage to or loss of 
use of property of any person; (iv) injury to natural resources; (v) fines, costs, fees, assessments, 
taxes, demands orders, directives or any other requirements imposed in any manner by any 
governmental agency under Environmental Laws; and (vi)  costs and expenses of cleanup, 
remediation, assessment testing, investigation, transportation and disposal of a Hazardous 
Material spill, release, or discharge. 

“City” shall include City’s elected and non-elected officials, officers, agents, employees, 
contractors, successors, and assigns. 
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“Sublessee” shall include Sublessee’s directors, officers, agents, employees, contractors, 
subtenants, customers, invitees, successors, and assigns. 

16.2 Compliance.  In its operations on the Subleased Premises and at the Airport, 
Sublessee shall strictly comply with all applicable Environmental Laws, the Airport 
Environmental Policies and Procedures (including without limitation, the Storm Water Pollution 
Prevention Plan (“SWPPP”) and Spill Response Plan), which are incorporated by reference, and 
as of the Effective Date of this Sublease Agreement are located on the Airport’s website  at:  
www.ci.austin.tx.us/austinairport/swppp.htm.  Without limiting the generality of the foregoing 
provision, Sublessee shall not use or store Hazardous Materials on or at the Subleased Premises 
or Airport except as reasonably necessary in the ordinary course of Sublessee’s permitted 
activities at the Subleased Premises and Airport, and then only if such Hazardous Materials are 
properly labeled and contained as required pursuant to Applicable Laws, and notice of and a 
copy of the current material safety data sheet is provided to the DOA for each such Hazardous 
Material.  Prior to commencing operations at the Subleased Premises or Airport, Sublessee will 
complete an Airport baseline environmental questionnaire. Sublessee shall not discharge, release, 
or dispose of any Hazardous Materials on the Subleased Premises or Airport or surrounding air, 
lands or waters in violation of Applicable Laws. Sublessee shall promptly notify City of any 
Hazardous Material spills, releases, or other discharges by Sublessee at the Airport in accordance 
with City’s Spill Response Plan and promptly abate, remediate, and remove any the same to the 
extent required under Applicable Laws.  Sublessee shall provide the City with copies of all 
reports, complaints, claims, citations, demands, inquiries, or notices relating to the environmental 
condition of the Airport, or any alleged material noncompliance with Environmental Laws by 
Sublessee at the Subleased Premises or Airport within ten (10) days after such documents are 
generated by or received by Sublessee.  If Sublessee uses, handles, treats, or stores Hazardous 
Materials at the Subleased Premises or Airport, and it is necessary for Sublessee to arrange for 
the disposal of the Hazardous Materials, Sublessee shall comply with any applicable requirement 
under Applicable Laws to have a contract in place with an EPA or TCEQ approved waste 
transport or disposal company, and to identify and retain spill response contractors to assist with 
spill response and facilitate waste characterization, transport, and disposal.  Complete records of 
all disposal manifests, receipts and other documentation required by Applicable Law shall be 
retained by the Sublessee and made available to City for review upon request. City shall have the 
right at any time to enter the Subleased Premises to inspect, take samples for testing, and 
otherwise investigate the Subleased Premises for the presence of Hazardous Materials.  In 
exercising its right of access, City shall endeavor to minimize disruption of or interfere with 
Sublessee’s operations or use of the Subleased Premises. 

16.3 Responsibility.  Sublessee’s Hazardous Materials shall be the responsibility of 
Sublessee.  Sublessee shall be liable for and responsible to pay all Environmental Claims that 
arise out of or are caused in whole or in part from Sublessee’s use, handling, treatment, storage, 
disposal, discharge, or transportation of Hazardous Materials on or at the Subleased Premises or 
Airport, the violation of any Environmental Law by Sublessee, or the failure of Sublessee to 
comply with the terms, conditions and covenants of this Article. If City or Master Lessee incurs 
any costs or expenses (including attorney, consultant and expert witness fees) arising from 
Sublessee’s use, handling, treatment, storage, discharge, disposal, or transportation of Hazardous 
Materials on the Subleased Premises or the Airport, Sublessee shall promptly reimburse City or 
Master Lessee, as applicable, for such costs upon demand. All reporting requirements under 
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Environmental Laws with respect to spills, releases, or discharges of Hazardous Materials by 
Sublessee at the Subleased Premises or Airport shall be the responsibility of Sublessee. 

16.4 Environmental Claims Indemnity.   

16.4.1 IN ADDITION TO ANY OTHER INDEMNITIES IN THIS 
SUBLEASE AGREEMENT, SUBLESSEE SHALL DEFEND, INDEMNIFY AND HOLD 
HARMLESS (A) CITY FROM ANY AND ALL ENVIRONMENTAL CLAIMS (INCLUDING 
REASONABLE ATTORNEY’S FEES, LITIGATION AND INVESTIGATION EXPENSES, 
AND COURT COSTS) ARISING OUT OF OR RESULTING IN WHOLE OR IN PART 
FROM SUBLESSEE’S USE, HANDLING, TREATMENT, STORAGE, DISPOSAL, 
DISCHARGE, OR TRANSPORTATION OF HAZARDOUS MATERIALS ON OR AT THE 
SUBLEASED PREMISES OR AIRPORT, THE VIOLATION OF ANY ENVIRONMENTAL 
LAW BY SUBLESSEE, OR THE FAILURE OF SUBLESSEE TO COMPLY WITH THE 
TERMS, CONDITIONS AND COVENANTS OF THIS ARTICLE AND (B) MASTER 
LESSEE FROM ANY AND ALL ENVIRONMENTAL CLAIMS (INCLUDING 
REASONABLE ATTORNEY’S FEES, LITIGATION AND INVESTIGATION EXPENSES, 
AND COURT COSTS) TO THE EXTENT ARISING OUT OF OR RESULTING FROM 
SUBLESSEE’S USE, HANDLING, TREATMENT, STORAGE, DISPOSAL, DISCHARGE, 
OR TRANSPORTATION OF HAZARDOUS MATERIALS ON OR AT THE SUBLEASED 
PREMISES OR AIRPORT, THE VIOLATION OF ANY ENVIRONMENTAL LAW BY 
SUBLESSEE, OR THE FAILURE OF SUBLESSEE TO COMPLY WITH THE TERMS, 
CONDITIONS AND COVENANTS OF THIS ARTICLE. 

16.4.2 By Master Lessee.  IN ADDITION TO ANY OTHER INDEMNITIES 
IN THIS SUBLEASE AGREEMENT, MASTER LESSEE SHALL DEFEND, INDEMNIFY 
AND HOLD HARMLESS SUBLESSEE FROM ANY AND ALL ENVIRONMENTAL 
CLAIMS (INCLUDING REASONABLE ATTORNEY’S FEES, LITIGATION AND 
INVESTIGATION EXPENSES, AND COURT COSTS) WITH RESPECT TO THE LEASED 
PREMISES (INCLUDING, WITHOUT LIMITATION, THE SUBLEASED PREMISES) TO 
THE EXTENT SUCH ENVIRONMENTAL CLAIMS ARISE OUT OF OR RESULT FROM 
MASTER LESSEE’S USE, HANDLING, TREATMENT, STORAGE, DISPOSAL, 
DISCHARGE, OR TRANSPORTATION OF HAZARDOUS MATERIALS ON OR AT THE 
LEASED PREMISES OR AIRPORT, THE VIOLATION OF ANY ENVIRONMENTAL LAW 
BY MASTER LESSEE, OR THE FAILURE OF MASTER LESSEE TO COMPLY WITH THE 
TERMS, CONDITIONS AND COVENANTS OF THIS ARTICLE.  In the event that this 
Sublease Agreement becomes, and for so long as it remains, a direct lease between City and 
Sublessee, this Section shall be null and void and not applicable as to City. 

16.5 Removal.  Prior to the expiration or earlier termination of this Sublease 
Agreement, Sublessee shall remove or remediate in accordance with applicable Environmental 
Laws and the Airport Environmental Rules and Policies, all of Sublessee’s Hazardous Materials 
from the Subleased Premises and, if Sublessee is ceasing to operate at Airport, then from Airport, 
and surrounding lands and waters. Unless instructed otherwise by City, Sublessee shall also, 
prior to vacating the Subleased Premises and Airport, remove all aboveground and underground 
storage tanks, piping and other equipment, if any, installed by or on behalf of Sublessee in the 
CONRAC which stored Hazardous Materials, or which are contaminated by Hazardous 
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Materials, provided that Sublessee shall not at any time install or have installed any such storage 
tanks, piping or other equipment without express prior written consent of both Master Lessee and 
City. 

16.6 Stormwater Requirements.  Sublessee acknowledges that the Airport is subject to 
the National Pollution Discharge Elimination System Program (“NPDES”) and Federal 
Stormwater Regulations (40 CFR Part 122) and the Texas Pollution Discharge Elimination 
System Program (“TPDES”).  In its operations at the Subleased Premises and Airport, Sublessee 
shall comply with Applicable Law, including NPDES, TPDES, Federal and State Stormwater 
Regulations, including any permits thereunder, and the SWPPP. 

16.7 Sustainability.  Sublessee shall comply with Applicable Laws pertaining to 
recycling, energy, and natural resource conservation and management.  Sublessee shall cooperate 
with City and Master Lessee in the implementation of energy conservation, water conservation, 
and waste minimization programs and policies the Master Lessee or City establishes from time to 
time. 

16.8 Survival.  The covenants, conditions, and indemnities in this Article shall survive 
the expiration or earlier termination of this Sublease Agreement. 

16.9 Pre-Lease Environmental Condition.  Sublessee acknowledges that City has or 
will conduct a full and complete Environmental Assessment (the “Pre-Lease Environmental 
Evaluation”) of the CONRAC Site prior to or during construction of the CONRAC to identify, 
to the extent practicable, the nature and extent of Hazardous Materials, if any, present on the 
CONRAC Site (the “Pre-Lease Environmental Condition”).  The costs associated with the 
Pre-Lease Environmental Evaluation and determination of the Pre-Lease Environmental 
Condition shall be Costs of the Project. 

16.10 Hazardous Materials.  Sublessee shall not allow the release, spill, discharge, leak, 
emission, injection, escape, migration or dumping in, on, about, from or adjacent to the 
Subleased Premises (including storm drains, sanitary sewer system, surface waters, soils, 
underground waters or air) of any Hazardous Material or other deleterious substance in any 
manner by any Sublessee Party that could be a detriment to the Subleased Premises or in 
violation of the Pollution Prevention Plan, the SPCC Plan, any City Codes and Standards, any 
City Environmental Permit or any of the Environmental Laws.  To the extent applicable, 
Sublessee shall make available to City and Master Lessee upon request copies of all material 
safety data sheets for all Hazardous Materials used or stored on the Subleased Premises by any 
Sublessee Party and Sublessee’s U.S. Environmental Protection Agency waste generator number 
and generator annual hazardous waste reports.  To the extent applicable, Sublessee shall provide 
City and Master Lessee with copies of any environmentally related regulatory permits or 
approvals (including revisions or renewals) and any material report or notice Sublessee receives 
from, or provides to, any Governmental Authority in connection with the handling of Hazardous 
Materials on the Subleased Premises by any Sublessee Party or the presence, or possible 
presence, of any Hazardous Material in, on, about, from or adjacent to the Subleased Premises.  
Sublessee is responsible to report to City and Master Lessee any spills or emissions of Hazardous 
Materials resulting from the acts or omissions of any Sublessee Party in accordance with the 
City’s Spill Response Plan and to report to the appropriate Governmental Authorities any spills 
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or emissions of Hazardous Materials by any Sublessee Party that are above reportable quantities 
as defined by applicable Environmental Laws. 

16.11 Pollution Prevention Plan.  Sublessee shall, through the Facility Manager, prepare 
and implement a Pollution Prevention Plan that addresses measures in effect by Sublessee to 
prevent pollution (specifically including storm water) through appropriate pollution prevention 
and good housekeeping practices and to control and perform immediate removal, investigation, 
remediation and restoration action in the event of a Release of a Hazardous Material or other 
deleterious material in connection with the operation of the Subleased Premises (including the 
Fuel Facilities) during the Sublease Term.  The Master Lessee shall cause the Facility Manager 
to provide the Pollution Prevention Plan to City and Master Lessee not more than thirty (30) days 
before the Date of Beneficial Occupancy, and Sublessee shall be responsible to cause it to be  
updated to address future changes in the Subleased Premises or activities, operations and 
practices of Sublessee upon the Subleased Premises. 

16.12 Spill Prevention Control and Countermeasure Plan.  Sublessee shall, through the 
Facility Manager, determine whether Section 112.7 of Title 40 of the Code of Federal 
Regulations is applicable to the Sublessee’s Exclusive Use Premises, its RAC Property and/or its 
operations, and whether Sublessee is required to prepare an SPCC Plan.  This determination must 
be submitted to City for approval, with a copy to Master Lessee.  Preparation of any Sublessee 
SPCC Plan shall be the responsibility of Sublessee, but may be accomplished by arrangements 
with the Facility Manager.  Any SPCC Plan must be certified by a licensed professional engineer 
in accordance with all applicable Legal Requirements (specifically including the Environmental 
Laws) and an up-to-date copy thereof shall be furnished at all times to the Facility Manager. 

16.13 Violation of Environmental Laws.  If Sublessee, or the Subleased Premises as a 
result of an act or omission of a Sublessee Party, is in violation of any Environmental Law 
concerning the presence or use of Hazardous Materials or the handling or storing of hazardous 
wastes, Sublessee shall promptly take such action as is necessary to mitigate and correct the 
violation.  If Sublessee does not act in such a manner, City and Master Lessee have the right, but 
not the obligation, to come onto the Subleased Premises, to act in place of Sublessee (and 
Sublessee hereby appoints each of City and Master Lessee as its agent for such purposes) and to 
take such action as City and Master Lessee deem necessary to ensure compliance or to mitigate 
the violation.  If City and Master Lessee has a reasonable belief that a Sublessee Party is in 
violation of any of the Environmental Laws, or that a Sublessee Party’s acts or omissions present 
a threat of violation or a threat of damage to the Subleased Premises, City and Master Lessee 
have the right to enter onto the Subleased Premises and take such corrective or mitigating action 
as it deems necessary.  All reasonable and necessary costs and expenses incurred by City and 
Master Lessee, respectively, in connection with any such actions shall become immediately due 
and payable by Sublessee upon presentation of an invoice therefor.  Interest shall accrue on all 
unpaid sums at the Default Rate. 

16.14 Inspection; Test Results.  City and Master Lessee shall each have access to the 
Subleased Premises to conduct (but shall have no obligation to conduct) environmental 
inspections, including an Environmental Audit, and Sublessee shall permit City and Master 
Lessee access to the Subleased Premises for the purpose of conducting environmental testing, 
whether in connection with City or Master Lessee action taken pursuant to Section 16.13 hereof 
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or for other City or Master Lessee purposes; provided, however, except in the event of any real 
or threatened emergency, (a) such environmental testing by City or Master Lessee shall occur 
only during normal business hours, or at such other times as Sublessee shall reasonably approve; 
(b) City or Master Lessee provides notice to Sublessee of its intention to conduct such tests at 
least five (5) Business Days prior to such date of testing; (c) such testing shall not unreasonably 
interfere with Sublessee’s normal business operations; and (d) any damages to the Subleased 
Premises caused by the environmental testing conducted by City shall be repaired by City at its 
sole cost and expense and any damages to the Subleased Premises caused by the environmental 
testing conducted by Master Lessee shall be repaired by Master Lessee, at no cost and expense to 
Sublessee (other than Sublessee’s Pro Rate Share of O&M Costs).  Sublessee shall not conduct 
or permit others to conduct environmental media testing on the Subleased Premises without first 
obtaining City’s and Master Lessee’s prior consent.  Sublessee shall promptly inform City and 
Master Lessee of the existence of any environmental study, evaluation, investigation or results of 
any environmental testing conducted on the Subleased Premises whenever the same becomes 
known to Sublessee, and Sublessee shall provide copies thereof to City and Master Lessee. 

16.15 Removal of Hazardous Materials.  Prior to its vacation of the Subleased Premises, 
and in addition to all other requirements under this Sublease Agreement, Sublessee shall remove 
and remediate any Hazardous Materials stored, released, spilled, discharged, leaked, emitted, 
injected, escaped or dumped in, on or about or adjacent to, or that has migrated from, the 
Subleased Premises during the Sublease Term or Sublessee’s possession of the Subleased 
Premises as a result of any act or omission of any Sublessee Party and shall demonstrate such 
removal to the reasonable satisfaction of City and Master Lessee.  City and Master Lessee shall 
specifically have the right to insist on appropriate subsurface environmental investigations as 
part of any such demonstration.  This removal and demonstration shall be a condition precedent 
to Master Lessee’s return of the Security to Sublessee upon the expiration or earlier termination 
of the Sublease Term.  With respect to the removal and remediation of any Hazardous Materials 
on the Subleased Premises, Master Lessee agrees that it will and City has committed that it will 
reasonably approve remediation criteria and investigation, monitoring and remediation activities 
which comply with Environmental Laws and are consistent with both current 
commercial/industrial uses at the Subleased Premises as well as City’s future development plans 
for the Subleased Premises.  To the extent that any remediation activities approved by City will 
occur after the expiration or termination of this Sublease Agreement, City or Master Lessee, as 
applicable, will grant to Sublessee a non-exclusive revocable license to access the Subleased 
Premises solely for the purpose of performing any such removals or investigations required by 
this Section. 

16.16 Remedies Not Exclusive.  No remedy provided herein shall be deemed exclusive.  
In addition to any remedy provided above, City and Master Lessee shall be entitled to full 
reimbursement from Sublessee whenever City or Master Lessee incurs any costs resulting from 
the use or management of Hazardous Materials on the Subleased Premises by a Sublessee Party, 
including costs of remedial activities, fines or penalties assessed directly against City or Master 
Lessee, injuries to third Persons or other properties, and loss of revenues resulting from an 
inability to re-lease or market property due to its environmental condition, even if such loss of 
revenue occurs after the expiration or earlier termination of the Sublease Term. 
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16.17 Environmental Indemnity.   

16.17.1 By Sublessee.  IN ADDITION TO ALL OTHER INDEMNITIES 
PROVIDED IN THIS SUBLEASE AGREEMENT, SUBLESSEE AGREES TO DEFEND, 
INDEMNIFY AND HOLD CITY AND ITS ELECTED OFFICIALS, MANAGERS, 
OFFICERS, AGENTS AND EMPLOYEES, AND MASTER LESSEE AND ITS MEMBERS, 
MANAGERS, OFFICERS, AGENTS AND EMPLOYEES, FREE AND HARMLESS FROM 
ANY AND ALL CLAIMS, CAUSES OF ACTION, REGULATORY DEMANDS, 
LIABILITIES, FINES, PENALTIES, LOSSES, AND EXPENSES, INCLUDING REMEDIAL 
COSTS (AND INCLUDING REASONABLE ATTORNEYS’ FEES, COSTS AND ALL 
OTHER REASONABLE LITIGATION EXPENSES WHEN INCURRED AND WHETHER 
INCURRED IN DEFENSE OF ACTUAL LITIGATION OR IN REASONABLE 
ANTICIPATION OF LITIGATION), ARISING FROM THE EXISTENCE OR DISCOVERY 
OF ANY HAZARDOUS MATERIAL ON THE SUBLEASED PREMISES, OR THE 
MIGRATION OF ANY HAZARDOUS MATERIAL FROM THE SUBLEASED PREMISES 
TO OTHER PROPERTIES OR INTO THE SURROUNDING ENVIRONMENT, ARISING OR 
RESULTING FROM ANY ACT OR OMISSION OF A SUBLESSEE PARTY, WHETHER (A) 
MADE, COMMENCED OR INCURRED DURING THE SUBLEASE TERM, OR (B) MADE, 
COMMENCED OR INCURRED AFTER THE EXPIRATION OR TERMINATION OF THE 
SUBLEASE TERM IF ARISING OUT OF EVENTS OCCURRING DURING THE 
SUBLEASE TERM; PROVIDED, HOWEVER, SUBLESSEE’S OBLIGATION TO 
INDEMNIFY CITY PURSUANT TO THIS SECTION SHALL NOT APPLY WITH RESPECT 
TO ANY RELEASE OF A HAZARDOUS MATERIAL CLEARLY ARISING OUT OF ANY 
CONSTRUCTION DEFECT IN THE FUEL FACILITIES, WHICH DEFECT IS 
DISCOVERED WITHIN ONE YEAR AFTER THE SUBSTANTIAL OCCUPANCY DATE.  
SUBLESSEE’S OBLIGATIONS UNDER THIS SECTION SHALL SURVIVE THE 
EXPIRATION OR EARLIER TERMINATION OF THE SUBLEASE TERM.  WITH 
RESPECT TO MASTER LESSEE ONLY, “ARISING FROM” IN THIS SECTION 16.17.1 
SHALL BE REPLACED BY “TO THE EXTENT ARISING FROM” AND “ARISING OR 
RESULTING FROM ANY ACT OR OMISSION” IN THIS SECTION 16.17.1 SHALL BE 
REPLACED BY “TO THE EXTENT ARISING OR RESULTING FROM ANY NEGLIGENT 
OR GROSSLY NEGLIGENT ACT OR OMISSION OR ANY WILLFUL MISCONDUCT.”  In 
the event that this Sublease Agreement becomes, and for so long as it remains, a direct lease 
between City and Sublessee, the last sentence of this Section shall be null and void and not 
applicable as to City. 

16.17.2 By Master Lessee. IN ADDITION TO ALL OTHER INDEMNITIES 
PROVIDED IN THIS SUBLEASE AGREEMENT, MASTER LESSEE AGREES TO 
DEFEND, INDEMNIFY AND HOLD SUBLESSEE AND ITS MANAGERS, OFFICERS, 
AGENTS AND EMPLOYEES, FREE AND HARMLESS FROM ANY AND ALL CLAIMS, 
CAUSES OF ACTION, REGULATORY DEMANDS, LIABILITIES, FINES, PENALTIES, 
LOSSES, AND EXPENSES, INCLUDING REMEDIAL COSTS (AND INCLUDING 
REASONABLE ATTORNEYS’ FEES, COSTS AND ALL OTHER REASONABLE 
LITIGATION EXPENSES WHEN INCURRED AND WHETHER INCURRED IN DEFENSE 
OF ACTUAL LITIGATION OR IN REASONABLE ANTICIPATION OF LITIGATION), TO 
THE EXTENT ARISING FROM THE EXISTENCE OR DISCOVERY OF ANY 
HAZARDOUS MATERIAL ON THE LEASED PREMISES, OR THE MIGRATION OF ANY 
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HAZARDOUS MATERIAL FROM THE LEASED PREMISES TO OTHER PROPERTIES OR 
INTO THE SURROUNDING ENVIRONMENT, TO THE EXTENT ARISING OR 
RESULTING FROM ANY ACT OR OMISSION OF A MASTER LESSEE PARTY, 
WHETHER (A) MADE, COMMENCED OR INCURRED PRIOR TO OR DURING THE 
SUBLEASE TERM, OR (B) MADE, COMMENCED OR INCURRED AFTER THE 
EXPIRATION OR TERMINATION OF THE SUBLEASE TERM IF ARISING OUT OF 
EVENTS OCCURRING DURING THE SUBLEASE TERM. MASTER LESSEE’S 
OBLIGATIONS UNDER THIS SECTION 16.18 SHALL SURVIVE THE EXPIRATION OR 
EARLIER TERMINATION OF THE SUBLEASE TERM.  In the event that this Sublease 
Agreement becomes, and for so long as it remains, a direct lease between City and Sublessee, 
this Section shall be null and void and not applicable as to City. 

16.18 Acknowledgement of Use of Certain Materials.  Notwithstanding any other 
provision of this Sublease Agreement, Sublessee, Master Lessee and City acknowledge and 
agree that fuel to be used at the fuel dispensers in the QTA Facility, windshield wiper fluids, 
similar light fluids and cleaning products to be used on or in Sublessee’s vehicles and cleaning 
products in de minimus quantities for use in the Subleased Premises may and will all be stored 
and used in the Subleased Premises in the ordinary course of the operation of Sublessee’s Rental 
Car Concession, subject to compliance with Environmental Laws and other Applicable Laws.   

ARTICLE 17 
FUEL FACILITIES AND MANAGEMENT 

17.1 Fuel Facilities.  Master Lessee, as part of the construction of the CONRAC, shall 
build, install and equip gasoline Fuel Facilities in the QTA Facility for the use and benefit of the 
CONRAC and the RACs.  The Fuel Facilities shall include aboveground and underground fuel 
tanks, piping, automated fuel leak sensors, dispensers and appropriate equipment to support the 
fueling of rental cars.  In accordance with the allocation plan and procedures depicted and 
described in Exhibit E, Sublessee shall be allocated one or more specific fuel dispensers to fuel 
its rental cars, preferably on the level of the QTA that corresponds to its ready/return spaces, but 
always on the same QTA level as its car wash(es).  Sublessee is hereby given a license to make 
beneficial use of the Fuel Facilities that support its allocated dispenser(s), provided that all 
portions of the Fuel Facilities other than the Sublessee’s specifically designated dispenser(s) 
shall at all times remain Reserved Area in the exclusive operational control of the Master Lessee 
through the Facility Manager. 

17.2 Fuel and Environmental Responsibilities.  Sublessee shall operate its allocated 
fuel dispenser(s) in accordance with Environmental Laws and in such a manner as to prevent and 
eliminate fuel spills or damage to the Fuel Facilities.  Sublessee shall be responsible (a) to train 
its employees who use its allocated fuel dispenser(s) in their proper use, care and maintenance, 
and (b) for any and all damage to the Fuel Facilities, the CONRAC or the environment arising 
from its employees’ acts or omissions relating to is allocated fuel dispenser(s). 

17.3 Fuel Facilities Management.  Master Lessee shall require the proposed Facility 
Manager to operate, maintain and repair the Fuel Facilities, under its contract with the Master 
Lessee.  The identity of the Facility Manager and the terms and conditions of any agreement or 
contract with the Facility Manager, including the Facility Management Agreement shall be 
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subject to City approval, which approval shall not be unreasonably withheld so long as the 
proposed Facility Manager has (a) significant experience in the management and operation of 
commercial fueling facilities similar in nature and scale to the Fuel Facilities in the CONRAC in 
a competent and professional manner in accordance with operating standards and policies 
standard in the industry and with a proven track record of successful, environmentally compliant 
operations, and (b) the financial strength and management competency, with personnel having 
appropriate experience, to operate, maintain, manage and repair the Fuel Facilities.  In 
accordance with Section 17.1 of the Master Lease, before any date on which Master Lessee 
intends to change the identity of, or the terms of the Facility Management Agreement as it relates 
to the Fuel Facilities, Master Lessee shall submit to City for its review and approval, such 
approval not to be unreasonably withheld. 

17.3.1 Any contract with the Facility Manager as it relates to the Fuel Facilities 
shall satisfy the following minimum parameters: 

(a) Be consistent with the Master Lease; 

(b) Not exceed the Lease Term; 

(c) Provide for the management and maintenance of Common Use Areas and 
Common Use Operational Areas in accordance with Master Lease and allocation of costs 
in accordance with the budgeting procedures described herein for each Sublease 
Agreement Year; 

(d) Require the Facility Manager to maintain a training program and conduct 
proper reporting, testing, and inspections of the Fuel Facilities; 

(e) Require the Facility Manager to abide by and follow City Codes and 
Standards, including rules relating to the Airport, all applicable Environmental Laws, 
laws and regulations relating to safety and security and all requirements of the Master 
Lease, Applicable Laws and any other Legal Requirements. 

(f) Require the Facility Manager to obtain and maintain insurance of like 
kind, amount, terms and conditions required of Master Lessee under the Master Lease 
and naming not only City, but also the Master Lessee and the RACs, and the respective 
officers, employees and agents of each, as additional insureds and loss payees under such 
policies on terms and conditions acceptable to City in its sole discretion; 

(g) Require the Facility Manager to indemnify and defend the City, Master 
Lessee and the RACs, on terms acceptable to the City in its sole discretion, from any 
damages, claims or the like resulting from its acts or omissions and from the operation, 
maintenance, and management of the Fuel Facilities; 

(h) Consistent with operating agreements customary in the fuel facilities 
management industry; 

(i) May not be cancelled or terminated without prior written notice to City 
and Master Lessee; 
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(j) May be assumed by City at its option in the event of a default by Master 
Lessee or any of the RACs thereunder which has not been cured within any applicable 
notice and cure period.; and 

(k) City shall be specifically named as a third-party beneficiary of the Facility 
Management Agreement. 

17.3.2 All insurance purchased shall provide that it cannot be cancelled or 
terminated without 30 days prior notice to Master Lessee and City, and all indemnities shall 
continue upon any termination of the Facility Management contract through the date ten (10) 
days after every similar indemnity in the Master Lease ceases to be enforceable. 

17.4 Fuel Supply.  The Master Lessee and/or the RACs shall also enter into a fuel 
supply agreement with the Facility Manager or a third-party fuel supplier to provide a continuous 
source of gasoline for the CONRAC and shall be specifically be subject to City’s approval, 
which shall not be unreasonably withheld.  Any resulting agreement shall be negotiated by and 
among the parties and the resulting fuel supply agreement shall have terms that provide for 
financial deposits, prompt payments, cross-defaults, and the authority and ability of the Facility 
Manager to turn off or otherwise disable any or all fuel dispenser(s) allocated to the Sublessee in 
the event that, and so long as, any payment from Sublessee for fuel is and remains unpaid more 
than ten (10) days after the date due. 

17.5 Financial Assurances.  Master Lessee shall be responsible to provide Financial 
Assurance to City as required under Master Lease Section 17.4, and Sublessee shall cooperate 
with Master Lessee’s and the Facility Manager’s obligations to meet the Financial Assurance 
requirements.  Sublessee shall be responsible for the cost of Master Lessee’s Financial Assurance 
through Pro Rata Share monthly O&M Cost payments and/or an additional deposit as determined 
by Master Lessee.  Sublessee shall also pay any advance payment or deposit and any other 
amounts that that Master Lessee or the Facility Manager deems necessary and prudent to ensure 
a reliable supply of fuel sufficient for all RACs in Good Standing at the CONRAC. 

17.6 Environmental Assessment.  Within forty-five (45) days after any change in the 
Facility Manager and/or the Master Lessee, Master Lessee, at the sole cost and expense of 
Master Lessee under the Facility Management Agreement with the in-coming or out-going 
Facility Manager and/or the Master Lessee, conduct an Environmental Assessment of the 
CONRAC Site and specifically the Fuel Facilities to identify, to the extent practicable, the nature 
and extent of any Hazardous Materials Release, if any, present on the CONRAC Site since the 
Pre-Lease Environmental Evaluation or any prior Environmental Assessment pursuant to this 
Section.  Prior to conducting the Environmental Assessment, Master Lessee shall consult with 
City in the preparation of an assessment plan.  The results of the plan will be compiled in a report 
and shall set forth any change in the environmental condition of the CONRAC Site since the Pre-
Lease Environmental Condition or any prior Environmental Assessment pursuant to this Section.  
Any contamination identified shall be subject to remediation as more particularly set forth in 
Article 16 hereof and this Article. 

17.7 Master Lessee’s Responsibilities.  Without limiting the responsibility of Sublessee 
for proper use of, for payment of or liability for improper use of, Sublessee Direct Costs relating 
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to its allocated fuel dispenser(s), Master Lessee through the Facility Manager shall otherwise be 
responsible for the proper operation, maintenance, repair and use of the Fuel Facilities and the 
payment of all costs and expenses incurred in connection with the operation, maintenance, repair 
and use of the Fuel Facilities as O&M Costs allocated to the RACs by Pro Rata Share, except for 
the cost of fuel allocated to the RACs according to consumption.  Also without limiting 
Sublessee’s responsibility for its own acts or omissions, Master Lessee, through the Facility 
Manager, also shall be entirely responsible for any spill response, the immediate or other 
removal, investigation, remediation, restoration and other corrective actions, or site closure 
associated with a Release of any Hazardous Material from the Fuel Facilities.  Immediately upon 
becoming aware that a Release of any Hazardous Material from the Fuel Facilities has occurred, 
Master Lessee shall advise the Facility Manager and City of such  Release in accordance with the 
City’s Spill Response Plan.  In addition, immediately upon becoming aware that a Release of any 
Hazardous Material from the Fuel Facilities has occurred, the Facility Manager shall advise 
Master Lessee and City of such Release in accordance with the City’s Spill Response Plan.  City 
shall have no liability for, or responsibility for the payment of, any costs, expenses or liabilities 
incurred in connection with the operation, maintenance, repair and use of the Fuel Facilities or 
any fees, costs, expenses or reimbursements due to the Facility Manager. 

17.7.1 In the event of any spill or Release involving any Hazardous Material 
upon the CONRAC Site and/or any event or mishap that directly threatens the spill or  Release of 
any Hazardous Material upon the CONRAC Site, the Facility Manager will immediately take all 
necessary action to address such event, spill,  Release or other mishap in accordance with the 
City’s Spill Response Plan and Applicable Laws. 

17.7.2 Sublessee shall conduct all of its activities on, or relating to, the Fuel 
Facilities: (a) in compliance with the Environmental Laws, the provisions of this Sublease 
Agreement, City Codes and Standards and any other Legal Requirements; (b) in cooperation 
with City in City’s efforts to comply with the Environmental Laws; (c) in adherence with Best 
Management Practices applicable to the RACs’ use of the CONRAC Site; and (d) the Fuel 
Facilities Operations Manual.  In the event of a conflict between any provisions of this Sublease 
Agreement and the Environmental Laws, the more stringent provisions shall govern and control. 

17.8 Necessary Permits.  Sublessee shall obtain and maintain any and all necessary 
permits or consents required by the Environmental Laws with respect to its use of the Fuel 
Facilities.  Sublessee shall promptly furnish Master Lessee and City with copies of these permits 
and consents as they may be issued or renewed from time to time and all material 
correspondence between Sublessee and any permitting agency. 

17.9 Environmental Audit.  Master Lessee shall, through the Facility Manager, hire an 
independent third party to conduct an Environmental Audit of the entire CONRAC Site 
(including the Fuel Facilities) and each RAC’s and the Facility Manager’s operations, 
equipment, facilities and fixtures on or about the CONRAC Site every third (3rd) Lease 
Agreement Year after the Opening Date.  The Environmental Audit shall be conducted on or 
about the commencement of each third (3rd) Sublease Agreement Year.  Master Lessee shall, 
through the Facility Manager, review with City, not later than thirty (30) days following the 
commencement of each such third (3rd) Lease Agreement Year, the results of such 
Environmental Audit together with a draft plan (including a performance schedule) to complete 
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all repairs, replacements and/or upgrades of the CONRAC Site (including the Fuel Facilities) and 
associated structures and/or facilities, and all modifications to the Fuel Facility Operations 
Manual or other operational plans and procedures associated with the Fuel Facilities, all as 
reasonably recommended by such Environmental Audit.  City shall have thirty (30) days within 
which to comment upon the draft plan, and Master Lessee shall, through the Facility Manager, 
promptly incorporate any comments of City into a final plan and complete all repairs, 
replacements and/or upgrades according to the final plan (and performance schedule).  Master 
Lessee shall, through the Facility Manager, also modify the Fuel Facility Operations Manual or 
other operational plans and procedures associated with the Fuel Facilities as reasonably 
recommended by such Environmental Audit.  Any Alteration on or about the Subleased Premises 
shall be accomplished in accordance with Article 2 hereof (except in regards to deadlines and 
reimbursement applicable only to Initial Tenant Improvements). 

17.10 Subsequent City Environmental Audit.  City shall have the right to conduct its 
own Environmental Audit of the CONRAC Site and the Facility Manager’s operations, 
equipment, facilities and fixtures on or about the CONRAC Site.  Master Lessee shall, through 
the Facility Manager, provide City with a draft plan (including a performance schedule) to 
complete all repairs, replacements and/or upgrades of the CONRAC Site and associated 
structures and/or facilities located on or about the CONRAC Site and all modifications to the 
Fuel Facility Operations Manual or other operational plans and procedures associated with the 
Fuel Facilities, all as reasonably recommended by any such Environmental Audit, not later than 
thirty (30) days following their receipt of the results thereof.  City shall have thirty (30) days 
within which to review and comment upon the draft plan.  Master Lessee shall, through the 
Facility Manager, promptly incorporate any City comments into a final plan and complete all 
repairs, replacements and/or upgrades according to the final plan (and performance schedule).  
Master Lessee shall, through the Facility Manager, also modify the Fuel Facility Operations 
Manual or other operational plans and procedures associated with the Fuel Facilities as 
reasonably recommended by any such Environmental Audit.  Any Alteration on or about the 
Subleased Premises shall be accomplished in accordance with Article 2 hereof.  In conducting 
any Environmental Audit, City shall not unreasonably interfere with the business operations of 
Master Lessee or the RACs and, if it shall damage or otherwise disturb the Subleased Premises 
during such Environmental Audit, City shall restore the Subleased Premises to the substantially 
the same condition as existed prior to the damage. 

17.11 General Standards.  In determining those recommendations incorporated into any 
Environmental Audit that are reasonable (and therefore to be implemented), all recommendations 
shall be presumed reasonable unless Master Lessee can demonstrate in a manner acceptable to 
City that a recommendation (a) is not required by Legal Requirements and (b) the cost of 
implementing such recommendation significantly outweighs the benefits thereof. 

17.12 Environmental Indemnity.   

17.12.1 By Sublessee.  SUBLESSEE SHALL DEFEND, INDEMNIFY AND 
HOLD MASTER LESSEE AND CITY AND ITS COUNCIL MEMBERS, MANAGERS, 
OFFICERS, AGENTS AND EMPLOYEES, HARMLESS FROM ANY DAMAGES, CLAIMS 
OR LIABILITY ARISING OUT OF ANY SUBLESSEE PARTY’S USE OF THE FUEL 
FACILITIES ON OR ABOUT THE CONRAC SITE OR OCCUPANCY OF THE FUEL 
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FACILITIES ON OR ABOUT THE SUBLEASED PREMISES, INCLUDING LIABILITY 
FOR INVESTIGATION AND REMEDIAL ACTION RELATED TO THE FOLLOWING OR 
SIMILAR ACTIVITIES OCCURRING DURING AND BY REASON OF ANY SUBLESSEE 
PARTY’S USE AND/OR OPERATION OF THE FUEL FACILITIES: (A) ANY RELEASES, 
SPILLS, DISCHARGES, LEAKS, EMISSIONS, INJECTIONS, ESCAPES, DUMPING, 
GENERATION, TRANSPORTATION, STORAGE, TREATMENT OR DISPOSAL OF 
HAZARDOUS MATERIALS; (B) ANY OTHER DISCHARGE TO SURFACE OR GROUND 
WATERS; (C) ANY AIR EMISSIONS; AND (D) ANY CONTAMINATION OF SOIL OR 
GROUND WATERS BENEATH OR ADJACENT TO THE CONRAC SITE, EXCEPT FOR 
SUCH DAMAGE, CLAIMS OR LIABILITY (I) CAUSED BY MASTER LESSEE, THE 
FACILITY MANAGER, CITY OR ITS OFFICERS, AGENTS OR EMPLOYEES, (II) 
ASSOCIATED WITH THE PRE-LEASE ENVIRONMENTAL CONDITION, (III) CLEARLY 
ARISING FROM ANY CONSTRUCTION DEFECT IN THE FUEL FACILITIES 
DISCOVERED WITHIN ONE (1) YEAR AFTER SUBSTANTIAL COMPLETION, OR (IV) 
ASSOCIATED WITH ANY HAZARDOUS MATERIAL CLEARLY MIGRATING ONTO 
THE CONRAC SITE FROM SOME OTHER LOCATION THROUGH NO ACT OR 
OMISSION OF SUBLESSEE.  WITH RESPECT TO CLEAN-UP OF ANY HAZARDOUS 
MATERIALS ON THE SUBLEASED PREMISES, CITY HAS AGREED THAT IT WILL 
REASONABLY APPROVE, AND MASTER LESSEE AGREES THAT IT WILL NOT 
OBJECT TO, REMEDIATION CRITERIA AND INVESTIGATION, MONITORING AND 
REMEDIATION ACTIVITIES THAT COMPLY WITH ENVIRONMENTAL LAWS AND 
ARE CONSISTENT WITH BOTH CURRENT COMMERCIAL/INDUSTRIAL USES AT THE 
CONRAC SITE, AS WELL AS THE FUTURE DEVELOPMENT PLANS OF MASTER 
LESSEE FOR THE CONRAC SITE.  WITH RESPECT TO MASTER LESSEE ONLY, 
“ARISING OUT OF” IN THIS SECTION 17.12.1 SHALL MEAN “TO THE EXTENT 
ARISING OUT OF.”  In the event that this Sublease Agreement becomes, and for so long as it 
remains, a direct lease between City and Sublessee, the last sentence of this Section 17.12.1 shall 
be null and void and not applicable as to City. 

17.12.2 By Master Lessee.  MASTER LESSEE SHALL DEFEND, 
INDEMNIFY AND HOLD SUBLESSEE ITS OFFICERS, AGENTS AND EMPLOYEES, 
HARMLESS FROM ANY DAMAGES, CLAIMS OR LIABILITY TO THE EXTENT 
ARISING OUT OF ANY MASTER LESSEE PARTY’S USE OR OCCUPANCY OF THE 
FUEL FACILITIES ON OR ABOUT THE CONRAC SITE, INCLUDING LIABILITY FOR 
INVESTIGATION AND REMEDIAL ACTION RELATED TO THE FOLLOWING OR 
SIMILAR ACTIVITIES OCCURRING DURING ANY MASTER LESSEE PARTY’S USE 
AND/OR OPERATION OF THE FUEL FACILITIES: (A) ANY RELEASES, SPILLS, 
DISCHARGES, LEAKS, EMISSIONS, INJECTIONS, ESCAPES, DUMPING, 
GENERATION, TRANSPORTATION, STORAGE, TREATMENT OR DISPOSAL OF 
HAZARDOUS MATERIALS; (B) ANY OTHER DISCHARGE TO SURFACE OR GROUND 
WATERS; (C) ANY AIR EMISSIONS; AND (D) ANY CONTAMINATION OF SOIL OR 
GROUND WATERS BENEATH OR ADJACENT TO THE CONRAC SITE, EXCEPT FOR 
SUCH DAMAGE, CLAIMS OR LIABILITY (I) CAUSED BY SUBLESSEE OR ITS 
OFFICERS, AGENTS OR EMPLOYEES, (II) ASSOCIATED WITH THE PRE-LEASE 
ENVIRONMENTAL CONDITION, OR (III) ASSOCIATED WITH ANY HAZARDOUS 
MATERIAL CLEARLY MIGRATING ONTO THE CONRAC SITE FROM SOME OTHER 
LOCATION THROUGH NO ACT OR OMISSION OF MASTER LESSEE.  In the event that 
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this Sublease Agreement becomes, and for so long as it remains, a direct lease between City and 
Sublessee, this Section shall be null and void and not applicable as to City. 

17.13 Environmental Certification.  Sublessee shall provide to Master Lessee at the 
commencement of each Sublease Agreement Year (other than the first) a written statement that 
Sublessee’s occupation and use of the CONRAC Site, complied with (a) the Pollution Prevention 
Plan, the SPCC Plan, the terms of all applicable permits, the Fuel Facilities Operations Manual 
and the Environmental Laws during the preceding Sublease Agreement Year, and (b) all 
directions and recommendations set forth in any previous Environmental Audit.  If Master 
Lessee is unable to provide such certification or documentation to City in accordance with 
Section 17.3 of the Master Lease, then the RACs shall, through the Facility Manager, provide 
City with a written statement of the steps that are being taken to enable them to provide City with 
a certification of compliance and all required documentation. 

ARTICLE 18 
DAMAGE OR DESTRUCTION; EMINENT DOMAIN 

18.1 Minor Damage.  In the event that the Subleased Premises or the portion of the 
CONRAC of which the Subleased Premises are a part are damaged by fire or other casualty, and 
if the damage can be repaired within thirty (30) days from the date of the occurrence (with repair 
work and the preparations therefor to be done during regular working hours on regular work 
days), the Subleased Premises (but excluding the Initial Tenant Improvements, Alterations by 
Sublessee, RAC Property and the furniture, fixtures and equipment owned by Sublessee pursuant 
to Section 11.3 hereof) shall be repaired with due diligence by Master Lessee in accordance with 
Master Lease Section 19.1.  While the repairs are being completed, Sublessee shall continue to 
pay its Pro Rata Share of Base Rent and O&M Costs and all other amounts owed to Master 
Lessee hereunder without abatement. 

18.2 Major Damage or Destruction.  In the event that the Subleased Premises or the 
portion of the CONRAC of which the Subleased Premises are a part are completely destroyed by 
fire or other casualty, or damaged to such an extent that the damage cannot be repaired within 
thirty (30) days of the occurrence, City has reserved the option to terminate the Master Lease, 
and thereby this Sublease Agreement, by notice to Master Lessee and Sublessee within thirty 
(30) days after the occurrence of any such damage, and such termination shall be effective as of 
any date not more than sixty (60) days after the occurrence.  If City elects to terminate the 
Master Lease, under Master Lease Section 19.2, all insurance proceeds in connection with the 
loss or damage either received by City or Master Lessee or due from policies for which City is 
named as the loss payee or an additional insured shall be and remain the sole property of City.  If 
City shall elect to continue the Master Lease and this Sublease Agreement in effect, Master 
Lessee shall commence and prosecute with due diligence any work necessary to restore or repair 
the Subleased Premises (but excluding the Initial Tenant Improvements, Alterations by 
Sublessee, RAC Property and the furniture, fixtures and equipment owned by Sublessee pursuant 
to Section 11.3 hereof), with the costs of the work to be provided by insurance proceeds received 
by either Master Lessee or City in connection with the loss or damage, together with funds in the 
Repair and Replacement Fund and the CFC Surplus Fund pursuant to Master Lease Section 19.2.  
If City fails to notify Sublessee of its election to terminate the Master Lease and this Sublease 
Agreement as provided in this Section 18.2, City shall be deemed to have elected to continue the 
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Master Lease and this Sublease Agreement.  For the period from the occurrence of any damage 
to the Subleased Premises to the date of substantial completion of the repairs to the Subleased 
Premises (or to the date of termination of the Master Lease and this Sublease Agreement if City 
elects not to continue the Master Lease and this Sublease Agreement), the Pro Rata Share of 
Base Rent shall be abated in the same proportion that any untenantable portion of the Sublessee’s 
Exclusive Use Premises bears to Sublessee’s entire Exclusive Use Premises.  Sublessee shall be 
responsible for a reasonable share of the Utilities Costs otherwise payable for the CONRAC to 
account for the amounts consumed in the completion of the repairs. 

18.3 Sublessee’s Improvements.  In the event that the Subleased Premises or the 
portion of the CONRAC of which the Subleased Premises are a part are damaged or destroyed 
by fire or other casualty, Sublessee shall, at is sole cost and expense, be responsible, without 
regard to the cause of loss, for the repair, restoration and replacement of the Initial Tenant 
Improvements, Alterations by Sublessee, RAC Property and the furniture, fixtures and 
equipment owned by Sublessee.  Sublessee shall complete the repair, restoration and replacement 
thereof within thirty (30) days in the case of minor damage and ninety (90) days in the case of 
major damage after such fire or other casualty in accordance with the requirements of this 
Sublease Agreement.  In the event a fire or casualty causes loss or damage to Sublessee’s Initial 
Tenant Improvements or Alterations, but does not materially affect the Common Use Areas, the 
CONRAC or the CONRAC Site, Sublessee shall continue to be responsible for the entire Pro 
Rata Share of Base Rent that is owed to Master Lessee hereunder without abatement.  A fire or 
casualty shall be deemed to materially affect the Common Use Areas, the CONRAC or the 
CONRAC Site when Sublessee is prohibited from operating or doing business with the public for 
a period of thirty (30) consecutive days. 

18.4 Contingent Business Interruption.  In the event that Sublessee’s access to or use of 
the Subleased Premises or the portion of the CONRAC of which the Subleased Premises are a 
part is materially impaired for a period exceeding forty-five (45) days under circumstances that 
give rise to rent abatement to Master Lessee under Section 19.4 of the Master Lease, Sublessee 
shall benefit on a Pro Rata Share basis in any rent abatement allowed by City under Section 19.4 
of the Master Lease, but otherwise shall not be abated. 

18.5 Condemnation. 

18.5.1 If at any time during the Sublease Term the entire Subleased Premises 
shall be taken for any public or quasi-public use under any statute or by right of eminent domain 
this Sublease Agreement shall terminate on the date of such taking.  If less than all of the 
Subleased Premises shall be so taken and in Master Lessee’s and Sublessee’s reasonable opinion 
the remaining portion of the Subleased Premises is insufficient for the conduct of Sublessee’s 
business, Master Lessee and Sublessee, with the prior written consent of City which consent may 
not be unreasonably withheld, may terminate this Sublease Agreement within sixty (60) days 
after the date Master Lessee received notice of the taking.  If Master Lessee and Sublessee 
exercise the option to terminate, with the prior written consent of City, this Sublease Agreement 
shall end on the date the Sublease Agreement is terminated, and the Sublessee’s Pro Rata Share 
of Base Rent shall be apportioned and paid to the date of such taking. 
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18.5.2 If less than all of the Subleased Premises shall be taken and, in Master 
Lessee’s and Sublessee’s reasonable opinion communicated by written notice to the City within 
sixty (60) days after the date Master Lessee received notice of the taking, Sublessee is able to 
gain access to and continue the conduct of its business in the remaining portion of the Subleased 
Premises, this Sublease Agreement shall remain unaffected, except that Sublessee shall be 
entitled to a pro rata abatement of its Pro Rata Share of Base Rent based on the proportion that 
the area of the Subleased Premises taken bears to the area of the Subleased Premises 
immediately prior to the taking. 

18.5.3 City shall be entitled to receive the entire award or awards in any 
condemnation proceeding for the CONRAC Site, the Joint Use Facility and the Vested 
Improvements, and Sublessee shall not be entitled to receive any part of such award or awards 
from the City or in the condemnation proceedings; provided however, Sublessee may pursue and 
shall be entitled to receive the entire aware or awards in any condemnation proceeding for 
Sublessee’s leasehold interest, if any, in the Subleased Premises.  Sublessee hereby assigns to 
City any and all of Sublessee’s right, title and interest, if any, in or to such award or awards or 
any part thereof for the CONRAC Site, the Joint Use Facility and the Vested Improvements and 
to any award or awards for the value of Sublessee’s leasehold interest in the Subleased Premises 
if Sublessee, or Master Lessee on behalf of Sublessee, declines or fails to pursue or make a claim 
for the same in any condemnation proceeding.  This Section 18.5.3 will survive the termination 
of this Sublease Agreement. 

18.5.4 Taking by condemnation or eminent domain hereunder shall include the 
exercise of any similar governmental power and any sale, transfer or other disposition of the 
Subleased Premises in lieu of or under threat of condemnation. 

ARTICLE 19 
SURRENDER AND HOLDING OVER 

19.1 Surrender.  Upon expiration or earlier termination of the Sublease Term, 
Sublessee shall promptly quit and surrender the Subleased Premises in good condition and repair, 
normal wear and tear excepted, and deliver to Master Lessee all keys that it may have to any part 
of the Subleased Premises.  Sublessee shall, at its sole cost and expense, remove its RAC 
Property including, without limitation, the following from the Subleased Premises: (a) all of 
Sublessee’s equipment and trade fixtures; (b) all of Sublessee’s signs, including company 
identifiers, operational signs, illuminated directional signs, rental/return signs and stall numbers, 
and back-wall displays; (c) all control booths, kiosks and security devices for the benefit of 
Sublessee, whether installed by Sublessee or Sublessee’s predecessors-in-interest; (d) 
Sublessee’s computer and other electrical equipment; (e) Sublessee’s telephone/data 
communication lines and associated equipment; (f) Sublessee’s vehicle cleaning equipment, if 
any, together with all structures, enclosures and piping associated with such systems; (g) any 
improvements, whether installed at the commencement of the Sublease Term or subsequently for 
which City’s consent was conditioned on Sublessee’s removal of such improvements at the 
expiration or earlier termination of the Sublease Term; and (h) unless instructed otherwise by 
City, remove any equipment which stored Hazardous Materials or which are contaminated by 
Hazardous Materials.  Unless otherwise specifically agreed by Master Lessee and City in 
writing, Sublessee shall diligently complete such removal within thirty (30) days after the 
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expiration or earlier termination of the Sublease Term.  Upon the removal of any such property, 
Sublessee shall promptly repair any and all damage to the Subleased Premises caused thereby 
and reimburse Master Lessee or City, as applicable, for their costs and expenses in removing any 
such property not removed by Sublessee and repairing any such damage not repaired by 
Sublessee. In the event that the Subleased Premises are not in the condition required by this 
Section at the expiration or earlier termination of the Sublease Term, Master Lessee shall have 
the right to draw against the Security for the funds necessary to restore the Subleased Premises to 
the required condition and/or for the funds necessary to dispose of Sublessee’s property 
described above. The terms of this Section 19.1 shall survive the expiration or earlier termination 
of the Sublease Term. 

19.2 Holding Over.  IF THE SUBLEASED PREMISES ARE NOT SURRENDERED 
AS PROVIDED IN THIS ARTICLE 19, SUBLESSEE SHALL INDEMNIFY AND HOLD 
MASTER LESSEE AND CITY HARMLESS AGAINST LOSS OR LIABILITY RESULTING 
FROM THE DELAY BY SUBLESSEE IN SO SURRENDERING THE SUBLEASED 
PREMISES, INCLUDING ANY CLAIMS MADE BY ANY SUCCEEDING OCCUPANT 
FOUNDED ON SUCH DELAY.  Any holding over with the consent of Master Lessee after 
expiration or earlier termination of the Sublease Term shall be construed to be a tenancy from 
month-to-month upon the same terms and conditions provided in this Sublease Agreement.  Any 
holding over without the consent of Master Lessee after expiration or earlier termination of the 
Sublease Term shall be construed to be tenancy at sufferance upon the same terms and 
conditions provided in this Sublease Agreement, except that the Pro Rata Share of Base Rent and 
of O&M Costs shall be due and payable to Master Lessee on the first (1st) day of each month 
that Sublessee holds over in the amount of one-twelfth (1/12th) of the Pro Rata Share of Base 
Rent and of O&M Costs due during the greater of the then-current Sublease Agreement Year or 
the Sublease Agreement Year immediately prior to the expiration, cancellation, or termination of 
the Sublease Term.  If Master Lessee does not consent to Sublessee holding over and remaining 
in possession of the Subleased Premises after the expiration, cancellation, or termination of this 
Sublease Agreement, the Pro Rata Share of Base Rent and of O&M Costs shall be due and 
payable to Master Lessee on the first (1st) day of each month that Sublessee holds over without 
Master Lessee’s consent in the amount of one-twelfth (1/12th) of two (2) times the Pro Rata 
Share of Base Rent and of O&M Costs due during the Sublease Agreement Year immediately 
prior to the expiration, cancellation or termination of the Sublease Term and Master Lessee shall 
retain any surplus Rent Reserve Requirement and O&M Reserve Requirement of Sublessee in 
Master Lessee’s Rent and Operation Reserve. 

19.3 Survival.  Sublessee’s obligations under this Article 19 shall survive the 
expiration or earlier termination of the Sublease Term.  No modification, termination or 
surrender to Master Lessee of this Sublease Agreement or surrender of the Subleased Premises or 
any part thereof, or of any interest therein by Sublessee, shall be valid or effective unless agreed 
to and accepted in writing by Master Lessee and City, and no act by any representative or agent 
of Master Lessee or City, other than such written agreement and acceptance, shall constitute an 
acceptance thereof. 
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ARTICLE 20 
IMPAIRMENT OF TITLE 

20.1 Liens.  Sublessee will not directly or indirectly create, or permit to be created or 
exist, any Lien upon the Subleased Premises or any portion thereof or upon any Initial Tenant 
Improvements or Alterations.  In the event any such Lien is created by or permitted by Sublessee 
in violation of this Section 20.1,  Sublessee shall immediately: (a) give notice to Master Lessee 
and City of such Lien and provide to Master Lessee and City all related documentation and 
information requested by Master Lessee or City; (b) discharge such Lien of record, by payment, 
bond or as otherwise allowed by Applicable Laws; and (c) provide to Master Lessee and City a 
copy of the recorded release or discharge of such Lien and all related documentation and 
information requested by Master Lessee or City.  SUBLESSEE SHALL ALSO DEFEND (WITH 
COUNSEL APPROVED BY MASTER LESSEE AND CITY), FULLY INDEMNIFY AND HOLD 
ENTIRELY FREE AND HARMLESS MASTER LESSEE AND CITY FROM ANY ACTION, 
SUIT OR PROCEEDING THAT MAY BE BROUGHT ON OR FOR THE ENFORCEMENT OF 
ANY SUCH LIEN. Nothing in this Section 20.1 shall, however, be interpreted as a limitation on 
Sublessee’s ability to lease and/or finance its vehicle fleet and pledge, encumber or otherwise 
hypothecate title to its vehicles for such purpose; and Master Lessee expressly hereby 
subordinates, in favor of any such vehicle lessor or lender, any interest it may have in such 
vehicles, whether arising under this Sublease Agreement or as a matter of law. 

ARTICLE 21 
DEFAULT 

21.1 Events of Default.  The term “Event of Default” shall mean: 

(a) the occurrence of an event described in Section 21.1.8; 

(b) the occurrence of any event described in Section 21.1.1, 21.1.2, 21.1.3, 
21.1.4 or Section 21.1.5 that continues for a period of ten (10) days after a Notice of 
Default is deemed received by Sublessee in accordance with Section 26.9 hereof; or 

(c) the occurrence of any event described in Section 21.1.6, 21.1.7, 21.1.9, 
21.1.10, or 21.1.11 that continues for a period of thirty (30) days after a Notice of Default 
is deemed received by Sublessee in accordance with Section 26.9 hereof or if such failure 
cannot reasonably be cured within such thirty (30) day period, Sublessee fails to 
commence to cure such failure within such thirty (30) day period and/or thereafter fails to 
prosecute such cure diligently and continuously to completion within sixty (60) days the 
Notice of Default is deemed to be received by Sublessee in accordance with Section 26.9 
hereof; provided however, if Sublessee’s failure to comply with such Sections creates a 
hazardous condition, the failure must be cured immediately on Sublessee’s receipt of the 
Notice of Default; or 

(d) if Master Lessee delivers a Notice of Default to Sublessee in accordance 
with Section 26.9 regarding the occurrence of an event described in any of Sections 
21.1.1 through 21.1.11 (except Section 21.1.8) on more than two (2) occasions during 
any Sublease Agreement Year, the subsequent breach of the same term, provision or 
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covenant may, at the Master Lessee’s option with the approval of City, be an incurable 
Event of Default.  The occurrence of an event described in Section 21.1.8 shall, at Master 
Lessee’s option with the approval of City, be an incurable Event of Default for which no 
Notice of Default or opportunity to cure will be given.  Any subsequent Notice of Default 
for the breach of the same term, provision or covenant described in a prior Notice of 
Default shall not be given until the applicable cure period for the breach described in the 
prior Notice of Default has lapsed. 

21.1.1 Vacating or Abandonment.  The vacating or abandonment of the 
Subleased Premises for a period of forty-eight (48) consecutive hours; 

21.1.2 Failure to Enter Concession Agreement.  The failure by Sublessee to 
enter into or maintain a valid and binding Concession Agreement with City pursuant to rules, 
regulations, procedures and requirements established by City; 

21.1.3 Failure to Perform Under Concession Agreement.  The occurrence of an 
“Event of Default” as such term is defined in the Concession Agreement or the failure by 
Sublessee to otherwise observe and perform the covenants, conditions and agreements to be 
observed or performed by Sublessee under the Concession Agreement or any other agreement 
between Sublessee and City. 

21.1.4 Failure to Make Payments.  The failure by Sublessee to make any 
payment when due of its Pro Rata Share of Base Rent, its Pro Rata Share of O&M Costs or any 
other amount Sublessee is obligated to pay under this Sublease Agreement; 

21.1.5 Failure to Perform under Article 15.  The failure by Sublessee to observe 
or perform the covenants, conditions and agreements to be observed or performed by Sublessee 
in Article 15; 

21.1.6 Failure to Perform under Article 16 and Article 17.  The failure by 
Sublessee to observe or perform the covenants, conditions and agreements to be observed or 
performed by Sublessee in Article 16 and Article 17 hereof; 

21.1.7 Failure to Perform Other Covenants, etc.  The failure by Sublessee to 
observe or perform any covenant, condition or agreement required to be observed or performed 
by Sublessee under this Sublease Agreement; 

21.1.8 False Financial or Background Statement.  The discovery by Master 
Lessee or City that any financial or background statement provided to Master Lessee or City by 
Sublessee or any successor, grantee or assign of Sublessee was either knowingly materially false 
or unknowingly materially false and the correct information would have affected the eligibility 
of the Sublessee or a successor, grantee or assign of Sublessee for a Sublease Agreement; 

21.1.9 Bankruptcy, etc.  The filing by or against Sublessee of a petition in 
bankruptcy, Sublessee’s being adjudged bankrupt or insolvent by any court, a receiver of the 
property of Sublessee being appointed in any proceeding brought by or against Sublessee, 
Sublessee’s making an assignment for the benefit of creditors or any proceeding being 
commenced to foreclose any mortgage or other lien on Sublessee’s interest in the Subleased 
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Premises or on any personal property kept or maintained on the Subleased Premises by 
Sublessee; 

21.1.10 Failure to Abide by all Applicable Laws.  The failure by Sublessee to 
abide by all Applicable Laws; and 

21.1.11 Failure to File Annual Audited Statement.  The failure of Sublessee to 
submit its annual audited statement within ninety (90) days after the end of the Concession 
Agreement Year shall be a material event of default. 

21.2 Remedies.  In addition to, and not in lieu or to the exclusion of, any other 
remedies provided in this Sublease Agreement or to any other remedies available to Master 
Lessee at law or in equity, Master Lessee shall have the remedies specified in this Article upon 
the occurrence of an Event of Default hereunder provided that Master Lessee first provides City 
ten (10) day prior written notice to pursue any such remedies.  Additionally, Sublessee 
acknowledges that Master Lessee shall be entitled to pursue any remedies to which the City is 
legally entitled and directs Master Lessee in writing to pursue upon the occurrence of an Event of 
Default. 

21.2.1 Right to Terminate.  Whenever any Event of Default is continuing 
hereunder, Master Lessee, with the prior written consent of City, shall have the right to terminate 
this Sublease Agreement and all of Sublessee’s rights hereunder upon ten (10) days written 
notice to Sublessee.  Upon termination, Master Lessee may re-enter the Subleased Premises 
using such force as may be necessary and remove all persons and property of Sublessee from the 
Subleased Premises.  Master Lessee will be entitled to recover from Sublessee all unpaid Pro 
Rata Share of Base Rent and any other amount otherwise payable by Sublessee, or any other 
payments and damages incurred because of Sublessee’s default including the reasonable and 
necessary costs of re-letting (including any tenant improvements reasonably required, 
renovations or repairs reasonably required, any advertising reasonably required, and attorneys’ 
fees and costs reasonably required) (collectively, the “Termination Damages”), together with 
interest on all Termination Damages at the Default Rate, from the date such Termination 
Damages are incurred by Master Lessee until paid by Sublessee. 

21.2.2 Sublessee Retains Liability.  In addition to Termination Damages, and 
notwithstanding termination and re-entry, Sublessee’s liability for all of the Pro Rata Share of 
Base Rent and O&M Costs and all other amounts otherwise payable by Sublessee hereunder, or 
other charges which, but for termination of this Sublease Agreement, would have become due 
over the remainder of the Sublease Term (collectively, the “Future Charges”), will not be 
extinguished and Sublessee agrees that Master Lessee will be entitled, upon termination for 
default, to collect as additional damages the following (the “Deficiency”): 

21.2.2.1 An amount equal to the Future Charges, less the amount of 
actual fees, if any, which Master Lessee receives during the remainder of the Sublease Term 
from others to whom the Subleased Premises may be leased (but without reduction for amounts 
collected through Pro Rata Shares of other RACs that do not lease or occupy the Subleased 
Premises), in which case such Deficiency will be computed and payable at Master Lessee’s 
option either in an accelerated lump-sum payment discounted to net present value, or in monthly 
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installments, in advance, on the first day of each calendar month following termination of this 
Sublease Agreement and continuing until the date on which the Sublease Term would have 
expired but for such termination.  Any suit or action brought to collect any portion of Deficiency 
attributable to any particular month or months shall not in any manner prejudice Master Lessee’s 
right to collect any portion of the Deficiency by a similar proceeding.  For purposes of this 
Section, “net present value” is computed by applying a discount rate equal to one percentage 
point above the discount rate then in effect at the Federal Reserve Bank for the region that 
includes Austin, Texas. 

21.2.3 Re-Letting of Subleased Premises.  In the event this Sublease Agreement 
is terminated as a result of an Event of Default, Master Lessee shall have an obligation to offer 
the Subleased Premises for re-let or re-allocation in accordance with the terms of Exhibit I, to 
the Master Lease. 

21.2.4 Personal Property of Sublessee.  If upon any re-entry permitted under 
this Sublease Agreement, there remains any personal property of Sublessee upon the Subleased 
Premises, all such personal property will be considered permanently abandoned and subject to 
immediate sale or disposal as provided below with no obligation for holding first or opportunity 
for redemption.  Nevertheless, Master Lessee may, in its sole discretion, remove and store such 
personal property for the account of, at the sole risk of, and at the expense of Sublessee.  If 
Master Lessee so elects, Sublessee shall reimburse Master Lessee for all expenses incurred in 
connection with removal and storage as a condition of regaining possession of the personal 
property.  Master Lessee has the right to sell any personal property, which has been stored for a 
period of thirty (30) days or more, unless Sublessee has tendered reimbursement to Master 
Lessee for all expenses incurred in such removal and storage and any and all outstanding 
obligations of Sublessee to Master Lessee.  The proceeds of sale will be applied first to the costs 
of sale (including reasonable attorneys’ fees), second to the payment of removal and storage 
charges, and third to the payment of any other amounts which may then be due and owing from 
Sublessee to Master Lessee.  The balance of sale proceeds, if any, will then be paid to Sublessee.  
Sublessee agrees that the foregoing provisions and timeframes are reasonable and in compliance 
with any applicable provisions of the Uniform Commercial Code. 

21.3 Remedies Cumulative.  All rights, options and remedies of Master Lessee 
contained in this Sublease Agreement shall be construed and held to be distinct, separate and 
cumulative, and no one of them shall be exclusive of the other, and Master Lessee shall have the 
right to pursue any one or all of such remedies or any other remedy or relief which may be 
provided by law or in equity, whether or not stated in this Sublease Agreement. 

ARTICLE 22 
TERMINATION 

22.1 Termination.  This Sublease Agreement may be terminated prior to the 
Termination Date by Master Lessee on written direction of City or with the City’s prior written 
consent or directly by City on the termination of the Master Lease as follows: 

22.1.1 Default.  Master Lessee may terminate this Sublease Agreement upon 
the occurrence of an Event of Default as provided in Sections 21.1 and 21.2 hereof. 
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22.1.2 Termination of Master Lease.  Master Lessee on written direction of 
City or City, as applicable, may terminate this Sublease Agreement on the termination of the 
Master Lease as provided in Sections 21.2.5 and/or Section 22.3 of the Master Lease and as 
further provided in Section 27.3 below. 

22.1.3 Court Decree.  In the event that any court having jurisdiction in the 
matter shall render a decision which has become final and which will prevent the performance by 
Master Lessee of any of its material obligations under this Sublease Agreement, then either party 
hereto after obtaining City’s prior written consent, may terminate this Sublease Agreement by 
written notice, and all rights and obligations hereunder (with the exception of any undischarged 
rights and obligations that accrued prior to the effective date of termination) shall thereupon 
terminate.  If Sublessee is not in default under any of the provisions of this Sublease Agreement 
on the effective date of such termination, any Pro Rata Share of Base Rent or other payments 
prepaid by Sublessee shall, to the extent allocable to any period subsequent to the effective date 
of the termination, be promptly refunded to Sublessee. 

22.1.4 Major Damage or Condemnation.  This Sublease Agreement shall 
terminate:  (a) upon City’s exercise of its termination option pursuant to Section 19.2 of the 
Master Lease in the event the Leased Premises and Subleased Premises are damaged or 
destroyed by fire or other casualty; (b) if the entire Subleased Premises are taken by right of 
eminent domain as provided in Section 18.5.1; or (c) upon Master Lessee’s exercise of its 
termination option pursuant to Section 19.5.1 of Master Lease if less than all of the Leased 
Premises are taken by right of eminent domain and the remaining portion of the Leased Premises 
is insufficient for the conduct of Master Lessee’s business. 

22.1.5 Master Lessee’s Other Rights or Obligations to Terminate.  On written 
direction of City, Master Lessee shall terminate this Sublease Agreement pursuant to Sections 
26.1 or 26.4.5 or pursuant to the exercise of any other termination option expressly provided for 
in this Sublease Agreement or the Master Lease, but not specifically described in Sections 21.1.1 
– 22.1.5 of this Sublease Agreement. 

22.2 Survival of Sublessee’s Obligations.  Notwithstanding the termination of this 
Sublease Agreement prior to the expiration of the Sublease Term, Sublessee’s indemnity, 
removal and remediation obligations and liabilities among other obligations and liabilities 
pursuant to Article 15, Article 16 and Article 17, and any other provision that corresponds or 
relates to a provision of the Master Lease or obligation or liability of Master Lessee that survives 
termination of the Master Lease, shall survive; provided, however, Sublessee’s obligations to 
maintain insurance during the Sublease Term pursuant to Article 15 shall not survive termination 
of this Sublease Agreement. 

22.3 Improvements and Equipment.  Upon the expiration or termination of this 
Sublease Agreement title to all Vested Improvements shall be and remain vested in City and the 
exclusive property of City, and no Vested Improvements may be removed from the CONRAC 
Site by the Sublessee except as provided in this Section.  To the extent City notifies Sublessee 
prior to or while the Initial Tenant Improvements are being constructed or equipment is being 
installed that City will not accept any such improvements or equipment, the City may direct 
Sublessee to remove the same upon expiration or termination of this Sublease Agreement. 
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22.4 Affirmation of Sublease Agreement.  Pursuant to Sections 21.2.5, 22.1.11, 22.3 
and/or 22.4 of the Master Lease, on the termination of the Master Lease this Sublease Agreement 
may be terminated, affirmed as a direct lease between City and Sublessee or be assigned to a 
Substitute Master Lessee provided that Sublessee is then in Good Standing and that other 
conditions of the referenced Sections are met.   

22.4.1 If this Sublease Agreement is affirmed by City as a direct lease between 
City and Sublessee, in no event shall City be liable or responsible for any obligations of Master 
Lessee accruing or arising prior to the date of such affirmation of this Sublease Agreement, 
except that to the extent that Master Lessee transfers over to City moneys received from 
Sublessee under this Sublease Agreement not yet expended and net of any fees duly payable to 
Master Lessee, then City shall be responsible for accrued Master Lessee obligations to the 
limited extent of such moneys received by City.  In addition, upon the termination of the Master 
Lease and affirmation of this Sublease Agreement by City as a direct lease between City and 
Sublessee, any portion of the Master Lessee’s Rent and Operation Reserve, and Sublessee’s 
Security transferred to City and held with respect to Sublessee, net of any amount required to 
satisfy outstanding liabilities of Sublessee, shall be released to Sublessee upon Sublessee’s 
establishment of replacement Security in favor of City.   

22.4.2 If this Sublease Agreement is assigned to a Substitute Master Lessee, in 
no event shall Substitute Master Lessee be liable or responsible for any obligations of Master 
Lessee accruing or arising prior to the date of such affirmation or assignment of this Sublease 
Agreement, except that Master Lessee shall transfer to any Substitute Master Lessee, in addition 
to the Master Lessee’s Rent and Operation Reserve as provided under Section 5.4, the Security 
and all other all monies received from the Sublessee under this Sublease Agreement and not yet 
expended, net of any fees duly payable to Master Lessee, and the Substitute Master Lessee shall 
be responsible for accrued Master Lessee obligations to the limited extent of such monies 
received. 

22.4.3 Sublessee acknowledges and agrees that: (a) Master Lessee has no 
obligations to Sublessee with respect to the preconditions for the City’s affirmation or 
assignment of this Sublease Agreement pursuant to Section 21.2.5, 22.3 or 22.4 of the Master 
Lease; (b) any affirmation by City of a direct lease relationship with Sublessee or assignment to a 
Substitute Master Lessee shall not be relieve Sublessee of any responsibility or obligation, but 
every such responsibility and obligation shall be owed directly to City or to the Substitute Master 
Lessee, as applicable, by Sublessee’s attornment; and (c) Sublessee shall execute any writing 
City reasonably requests to document Sublessee’s attornment to City or to a Substitute Master 
Lessee as further provided in Section 27.3 below. 

ARTICLE 23 
NO WAIVER; MASTER LESSEE’S RIGHT TO PERFORM 

23.1 Receipt of Monies Following Termination.  No receipt of monies by Master 
Lessee from Sublessee after the termination or cancellation of this Sublease Agreement in any 
lawful manner shall (a) reinstate, continue or extend the Sublease Term; (b) affect any notice 
theretofore given to Sublessee; (c) operate as a waiver of the rights of Master Lessee to enforce 
the payment of any Pro Rata Share of Base Rent, O&M Costs or other amount otherwise payable 
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by Sublessee then due or thereafter falling due; or (d) operate as a waiver of the right of Master 
Lessee to recover possession of the Subleased Premises by suit, action, proceeding or remedy.  
Sublessee agrees that, after the service of notice to terminate or cancel this Sublease Agreement, 
or after the commencement of suit, action or summary proceedings or any other remedy, or after 
a final order or judgment for the possession of the Subleased Premises, Master Lessee may 
demand, receive and collect any monies due, or thereafter falling due, without in any manner 
affecting such notice, proceeding, suit, action, remedy, order or judgment; and any and all such 
monies collected shall be deemed to be payments on account of the use and occupation by 
Sublessee and/or Sublessee’s liability hereunder. 

23.2 No Waiver of Breach.  The failure of Master Lessee to insist, in any one or more 
instances, upon a strict performance of any of the covenants of this Sublease Agreement or to 
exercise any option herein contained, shall not be construed as a waiver or relinquishment of the 
future performance of such covenant, or the right to exercise such option, but the same shall 
continue and remain in full force and effect.  The receipt by Master Lessee of the Pro Rata Share 
of Base Rent, O&M Costs or other amount otherwise payable by Sublessee hereunder with 
knowledge of the breach of any covenant hereof, shall not be deemed a waiver of such breach, 
and no waiver by Master Lessee of any provision hereof shall be deemed to have been made 
unless expressed in writing and signed by Master Lessee.  The consent or approval of Master 
Lessee or City to or of any act by Sublessee requiring City’s consent or approval shall not be 
deemed to waive or render unnecessary Master Lessee’s or City’s consent to or approval of any 
subsequent similar acts by Sublessee. 

23.3 No Waiver.  The receipt by Master Lessee of any installment of Pro Rata Share of 
Base Rent, O&M Costs or other amount otherwise payable by Sublessee shall not be a waiver of 
any Pro Rata Share of Base Rent, O&M Costs or other amount otherwise payable by Sublessee 
hereunder. 

23.4 Application of Payments.  Master Lessee shall have the right to apply any 
payments made by Sublessee to the satisfaction of any debt or obligation of Sublessee to Master 
Lessee, in Master Lessee’s sole discretion, regardless of the instructions of Sublessee as to the 
application of any such sum (whether such instructions are endorsed upon Sublessee’s check or 
otherwise), unless otherwise agreed by both parties in writing.  The acceptance by Master Lessee 
of a check or checks drawn by a Person other than Sublessee shall in no way affect Sublessee’s 
liability hereunder nor shall it be deemed an approval of any assignment of this Sublease 
Agreement or subletting by Sublessee. 

23.5 Master Lessee’s Right to Perform.  Upon Sublessee’s failure to perform any 
obligation or make any payment required of Sublessee hereunder, Master Lessee shall have the 
right (but not the obligation) to perform such obligation of Sublessee on behalf of Sublessee 
and/or to make payment on behalf of Sublessee.  Sublessee shall reimburse Master Lessee the 
reasonable cost of Master Lessee’s performing such obligation on Sublessee’s behalf, including 
reimbursement of any amounts that may be expended by Master Lessee, plus interest at the 
Default Rate, within thirty (30) days of receipt of notice of such action by Master Lessee. 
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ARTICLE 24 
ASSIGNMENT OR SUBLEASE 

24.1 Prohibition.  Sublessee shall not, without the prior consent of Master Lessee and 
City, assign or transfer this Sublease Agreement or any interest herein or sublet the whole or any 
portion of the Subleased Premises, other than to any extent allowed in and under the terms of 
Exhibit E, nor shall this Sublease Agreement or any interest hereunder be assignable or 
transferable by operation of law or by any process or proceeding of any court or otherwise, 
without the prior consent of Master Lessee and City.  If Sublessee is anything other than an 
individual, Sublessee further agrees that if, at any time during the Sublease Term, more than one-
half (1/2) of the outstanding voting equity interests of Sublessee shall belong to any Persons 
other than those which own more than one-half (1/2) of those outstanding voting equity interests 
at the time of the execution of this Sublease Agreement or members of their immediate families 
(i.e., a person’s spouse, children, grandchildren or siblings or any of the spouses of such person’s 
children, grandchildren or siblings), such change in the ownership of Sublessee shall be deemed 
an assignment of this Sublease Agreement within the meaning of this Article; provided, 
however, this sentence shall not apply if and to the extent that Sublessee is a corporation, the 
outstanding voting stock of which is publicly traded on a recognized security exchange.  
Sublessee’s entering into any operating agreement, license or other agreement under which a 
third party is given rights or privileges to enjoy a portion of or to utilize a portion of the 
Subleased Premises shall be deemed to constitute a subletting, assignment or transfer within the 
meaning of this Article. 

24.2 Assignment or Sublease.  This Sublease Agreement is assignable only to an 
assignee of Sublessee’s Concession Agreement with the approval of City under Article 16 of the 
Concession Agreement, and any request for assignment of the Concession Agreement shall be 
deemed a request for assignment also of this Sublease Agreement.  

24.2.1 Deliveries to Master Lessee and City.  If Sublessee shall, at any time 
during the Sublease Term, desires to sell, assign or otherwise transfer this Sublease Agreement in 
whole or in part, or any right or leasehold interest granted to it by this Sublease Agreement, 
Sublessee shall, at the time Sublessee requests the consent of Master Lessee and City, deliver to  
Master Lessee and City such information in writing as Master Lessee and City may reasonably 
require with respect to the proposed subtenant, assignee or transferee, including the name, 
address, nature of business, ownership, financial responsibility and standing of such proposed 
subtenant, assignee or transferee, together with the proposed form of sublease, assignment or 
other transfer.  Within thirty (30) days after receipt of the information specified above, Master 
Lessee and City shall notify Sublessee of their respective elections either (a) to consent to the 
sublease, assignment or transfer or (b) to disapprove the sublease, assignment or transfer.  If 
either the Master Lessee or the City disapproves the sublease, assignment or transfer, Sublessee 
shall not proceed with the sublease, assignment or transfer. 

24.2.2 Additional Conditions.  As a condition for Master Lessee’s consent to 
any sublease, assignment or other transfer hereunder, Master Lessee may require that the 
subtenant, assignee or transferee remit directly to Master Lessee, on a monthly basis, all monies 
due to Sublessee by such subtenant, assignee or transferee.  In addition, a condition to Master 
Lessee’s and City’s consent to any sublease, assignment or other transfer of this Sublease 
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Agreement or the Subleased Premises shall be the delivery to Master Lessee and City of a true 
copy of the fully executed instrument of sublease, assignment or transfer and an agreement 
executed by the subtenant, assignee or transferee in form and substance satisfactory to  Master 
Lessee and City and expressly enforceable by Master Lessee and/or City, by which the 
subtenant, assignee or transferee assumes and agrees to be bound by the terms and provisions of 
this Sublease Agreement and to perform all the obligations of Sublessee hereunder.  Further 
conditions to City’s consent to any sublease, assignment or other transfer of this Sublease 
Agreement or the Subleased Premises shall be the execution by any such subtenant, assignee or 
transferee of a Concession Agreement and the inclusion third-party beneficiary provisions 
comparable to those in Section 27.5 herein. 

24.2.3 Right to Deal with Assignee or Transferee.  In the event of any 
assignment or other transfer of this Sublease Agreement, Sublessee and each respective assignor 
or transferor waive notice of default by the assignee or transferee in possession of the Subleased 
Premises in the payment of Pro Rata Share of Base Rent, O&M Costs or other amounts due 
hereunder and in the performance of the covenants and conditions of this Sublease Agreement 
and agree that Master Lessee may in each and every instance deal with such assignee or 
transferee in possession, grant extensions of time, waive performance of any of the terms, 
covenants and conditions of this Sublease Agreement or modify the same, and in general deal 
with such assignee or transferee in possession without notice to or consent of any assignor or 
transferor, including Sublessee; and any and all extensions of time, indulgences, dealings, 
modifications or waivers shall be deemed to be made with the consent of Sublessee and of each 
respective assignor and transferor. 

24.2.4 Attornment.  Sublessee agrees that any sublease will contain a provision 
to the effect that if there is any termination whatsoever of this Sublease Agreement or the Master 
Lease, then the subtenant, at the request of City, will attorn to City and the subtenancy, if City so 
requests, shall continue in effect with City.  Nothing herein shall be deemed to require City to 
accept such attornment, except as may be expressly stated. 

24.2.5 Sublessee’s Liability.  No assignment or other transfer by Sublessee of 
this Sublease Agreement in whole or in part, or any right or leasehold interest granted to it by 
this Sublease Agreement, and no subletting of the Subleased Premises or any portion thereof, 
shall relieve Sublessee of any obligation under this Sublease Agreement, including Sublessee’s 
obligation to pay all Pro Rata Share of Base Rent and O&M Costs and other amounts due 
hereunder.  Any purported sublease, assignment or other transfer contrary to the provisions 
hereof without the consent of Master Lessee and City shall be void.  The consent by Master 
Lessee or City to any subletting, assignment or other transfer hereunder shall not constitute a 
waiver of the necessity for such consent to any subsequent subletting, assignment or other 
transfer. 

24.2.6 Reimbursement to City.  Sublessee shall reimburse Master Lessee and 
City any reasonable professionals’ fees and expenses incurred by Master Lessee and City in 
connection with any request by Sublessee for consent to any such sublease, assignment or other 
transfer hereunder. 
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24.3 Assignment to Successor or Affiliate.  Subject to the requirements of Section 24.4 
hereof, Master Lessee and City agree that neither will not unreasonably condition or withhold its 
consent to an assignment or other transfer of this Sublease Agreement to: (a) any corporation or 
other legal entity which at the time of such assignment or other transfer is the parent or a wholly-
owned subsidiary of Sublessee; (b) any corporation or other legal entity with which Sublessee 
may merge or into which it may consolidate; or (c) any Person that may acquire all or 
substantially all of Sublessee’s rental car business or assets; provided, however, in each instance 
the surviving, resulting or transferee Person expressly assumes in writing all the obligations of 
Sublessee contained in this Sublease Agreement and the surviving, resulting or transferee Person 
has a consolidated net worth (after giving effect to such consolidation, merger or transfer) at least 
equal to the greater of (i) the net worth of Sublessee as of the Effective Date of this Sublease 
Agreement or (ii) the net worth of Sublessee immediately prior to such consolidation, merger or 
transfer.  The term “net worth” as used in this Section 24.3 means the difference obtained by 
subtracting total liabilities from total assets of Sublessee and all of its subsidiaries in accordance 
with generally accepted accounting principles. 

24.4 Lease in CONRAC Required.  Notwithstanding any other terms or provisions of 
this Article 24, no proposed subtenant of Sublessee shall be permitted to use or occupy any 
portion of the Subleased Premises under a sublease unless such proposed subtenant, executes and 
delivers to Master Lessee and City a Sublease Agreement for space within the CONRAC on 
substantially the same terms as contained this Sublease Agreement or otherwise obtains rights 
under a Sublease Agreement pursuant to rules, regulations, procedures and requirements 
established by City.  Without limitation of the foregoing, each subtenant of all or any portion of 
the Subleased Premises must enter into and agree to collect the Customer Facility Charge in 
accordance with a Concession Agreement. 

24.5 Leasehold Mortgages Not Permitted.  Sublessee shall have no right (a) to convey, 
pledge or encumber, by deed of trust, mortgage or similar instrument, its leasehold interest in and 
to the Subleased Premises or any Initial Tenant Improvements, Alterations or other 
improvements or equipment constructed, placed or installed by Sublessee on the Subleased 
Premises, or (b) to assign this Sublease Agreement as collateral security for any indebtedness of 
Sublessee. 

ARTICLE 25 
AIRPORT CONCESSION 

DISADVANTAGED BUSINESS ENTERPRISES AND M/WBE PROGRAM 

25.1 ACDBE Program Compliance.  Sublessee shall comply with all requirements of 
the City’s ACDBE Program strictly in accordance with the terms of Sections 17.1-17.3 of the 
Concession Agreement. 

25.2 M/WBE Compliance Plan.  Sublessee shall comply with the requirements of the 
City’s M/WBE Procurement Program as set forth in Section 17.4 of the Concession Agreement. 
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ARTICLE 26 
GENERAL PROVISIONS 

26.1 Gratuities.  Master Lessee may, by written notice to Sublessee at the written 
direction of City, terminate this Sublease Agreement without liability if it is determined by City 
that gratuities were offered or given by the Sublessee or any agent or representative of Sublessee 
to any officer or employee of City with a view toward securing this Sublease Agreement or 
securing favorable treatment with respect to the awarding or amending or the making of any 
determinations with respect to the performance of this Sublease Agreement.  In the event this 
Sublease Agreement is terminated pursuant to this provision, the City shall be entitled, in 
addition to any other rights or remedies, to recover or withhold from the Sublessee the amount of 
the cost incurred by the Sublessee in providing such gratuities 

26.2 Prohibition Against Personal Interest in Contracts.  No officer, employee, 
contractor, or elected official of City who is involved in the development, evaluation, or 
decision-making process of the performance of any solicitation shall have a financial interest, 
direct or indirect, in this Sublease Agreement resulting from that solicitation.  Any willful 
violation of this provision shall constitute impropriety of office, and any officer or employee 
guilty thereof shall be subject to disciplinary action up to and including dismissal.  Any violation 
of this provision, with the knowledge, express or implied, of the Sublessee shall render this 
Sublease Agreement voidable by Master Lessee at the written direction of City. 

26.3 Affirmative Action.  Sublessee shall undertake, to the extent applicable, an 
affirmative action program as required by 14 C.F.R. Part 152, Subpart E, as amended or 
modified from time to time, to ensure that no person shall, on the grounds of race, creed, color, 
national origin or sex, be excluded from participating in any employment, contracting or leasing 
activities covered in 14 C.F.R. Part 152, Subpart E, as amended or modified from time to time.  
Sublessee further assures that (a) no person shall be excluded, on these grounds, from 
participating in or receiving the services or benefits of any program or activity covered by 14 
C.F.R. Part 152, Subpart E, as amended or modified from time to time, and (b) it will require that 
its covered organizations under 14 C.F.R. Part 152, Subpart E, as amended or modified from 
time to time, provide assurances to Sublessee that they similarly will undertake affirmative 
action programs and that they will require assurances from their suborganizations, as required by 
14 C.F.R. Part 152, Subpart E, as amended or modified from time to time, to the same effect.  
Sublessee agrees to comply with any affirmative action plan or steps for equal employment 
opportunity required by 14 C.F.R. Part 152, Subpart E, as amended or modified from time to 
time, as part of the affirmative action program, and by any federal, state or local agency or court, 
including those resulting from a conciliation agreement, a consent decree, court order or similar 
mechanism.  Sublessee agrees that state or local affirmative action plans will be used in lieu of 
any affirmative action plan or steps required by 14 C.F.R. Part 152, Subpart E, as amended or 
modified from time to time, only when they fully meet the standards set forth in 14 C.F.R. 
152.409, as amended or modified from time to time.  Sublessee agrees to obtain a similar 
assurance from its covered organizations and to cause them to require a similar assurance from 
their covered suborganizations, as required by 14 C.F.R. Part 152, Subpart E, as amended or 
modified from time to time. 

26.4 No Discrimination.  Sublessee hereby agrees as follows: 
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26.4.1 Non-discrimination.  As part of the consideration for this Sublease 
Agreement, Sublessee covenants and agrees that no person on the grounds of race, color, 
religion, sex, national origin or ancestry, age, sexual orientation, or gender identity, shall be 
excluded from participation in, denied the benefits of, or otherwise subjected to discrimination in 
Sublessee’s operations of the Subleased Premises at the Airport.  Additionally, Sublessee shall 
use all Airport facilities in compliance with all other requirements imposed by, or pursuant to, 49 
C.F.R. Part 21, as amended or modified from time to time.  Sublessee covenants and agrees that 
this provision shall be binding on any successors and assigns of Sublessee as permitted 
hereunder. 

26.4.2 Employment Decisions.  Sublessee shall comply with Chapters 5-3 and 
5-4 of the Austin City Code and will not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, national origin, or ancestry, age, sexual 
orientation, gender identity, or disability, and Sublessee will take affirmative action to ensure 
that applicants are employed, and that employees are treated during employment, without regard 
to their race, color, religion, sex, or ancestry, sexual orientation, gender identity, or disability, 
handicap or creed, including action relating to employment; upgrading, demotion or transfer; 
recruitment or recruitment advertising; lay-off or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeships. 

26.4.3 Posting of Notices.  Sublessee will post in conspicuous places, available 
to employees and applicants for employment, notices to be provided setting forth the provisions 
of this Section. 

26.4.4 Solicitations and Advertisements for Employment.  Sublessee will, in all 
solicitations or advertisements for employees placed by or on behalf of Sublessee, state that all 
qualified applicants will receive consideration for employment without regard to race, color, 
religion, sex, national origin or ancestry, sexual orientation, gender identity, or disability. 

26.4.5 Noncompliance.  In the event of Sublessee’s noncompliance with the 
nondiscrimination requirements of this Sublease Agreement, this Sublease Agreement may be 
immediately canceled, terminated or suspended, in whole or in part, by Master Lessee at the 
written direction of City by providing notice of termination to Sublessee, and Sublessee may be 
declared ineligible for further government contracts or federally assisted construction contracts 
and such other sanctions may be imposed and remedies may be invoked in accordance with 
Applicable Laws. 

26.4.6 Inclusion of Provisions in Sublessee’s Subleases, Contracts and 
Purchase Orders.  Sublessee will include the provisions of this Section 26.4 in each of its 
subleases, vendor contracts or purchase orders unless exempted by rules, regulations or orders of 
the United States Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of 
September 24, 1965, so that such provisions will be binding upon each subtenant, contractor or 
vendor.  Sublessee will take such action with respect to any sublease, contract or purchase order 
as the administering agency may direct as a means of enforcing such provisions, including 
sanctions for noncompliance; provided, however, in the event Sublessee becomes involved in or 
is threatened with litigation by a contractor or vendor as a result of such direction by the 
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administering agency, Sublessee may request the United States to enter into such litigation to 
protect the interests of the United States. 

26.5 No Exclusive Right.  Nothing herein contained shall be deemed to grant 
Sublessee any exclusive right or privilege within the Federal Aviation Act, or the conduct of any 
activity at the Airport, except that, subject to the terms and provisions hereof, Sublessee shall 
have the right to use the Subleased Premises under the provisions of this Sublease Agreement. 

26.6 Subordination to Other Agreements.  This Sublease Agreement is subject and 
subordinate to the provisions of any agreement heretofore or hereafter made between City and 
any other Governmental Authority relative to the operation or maintenance of the Airport, the 
execution of which has been required as a condition precedent to the transfer of federal rights or 
property to City for Airport purposes, or the expenditure of federal funds for the improvement or 
development of the Airport, including the expenditure of federal funds for the development of 
the Airport in accordance with the provisions of the Federal Aviation Act or the FAA’s Airport 
Improvement Program or in order to impose and use passenger facilities charges under 49 U.S.C. 
Section 40117 or any successor thereto. 

26.7 Subordination to City Encumbrances.  This Sublease Agreement and all rights of 
Sublessee hereunder shall be subject and subordinate to any deed of trust or mortgage lien or 
security interest encumbering City’s interest in the Subleased Premises and to any renewal, 
extension, modification or consolidation of such deed of trust or mortgage or security agreement 
granting such security interest.  Sublessee agrees, at any time, and from time to time, upon not 
less than twenty (20) days prior notice by Master Lessee or City, to execute, acknowledge and 
deliver to Master Lessee or City, as applicable, a statement in writing certifying that this 
Sublease Agreement is unmodified and in full force and effect (or if there have been 
modifications, that the same is in full force and effect as modified and stating the modifications), 
and the dates to which the Pro Rata Share of Base Rent and O&M Costs and other charges have 
been paid, and stating whether, to the best knowledge of Sublessee, Master Lessee is in default in 
the performance of any covenant, agreement, provision or condition contained in this Sublease 
Agreement and, if so, specifying each such default of which Sublessee may have knowledge.  
Master Lessee and Sublessee intend, and acknowledge that City intends, that any such statement 
delivered pursuant hereto may be relied upon by any prospective mortgagee of City, lender to or 
assignee of Master Lessee, any purchaser or tenant of the Subleased Premises, and such 
purchaser’s or tenant’s mortgagee or prospective mortgagee, and by any prospective assignee 
and its mortgagee or prospective mortgagee.  Sublessee also agrees to execute and deliver from 
time to time, upon not less than twenty (20) days prior notice by Master Lessee or City, such 
similar estoppel certificates as a lender to Master Lessee or City may require with respect to this 
Sublease Agreement.  If Sublessee fails or refuses to furnish such certificate within the time 
provided, it will be conclusively presumed that this Sublease Agreement is in full force and 
effect in accordance with its terms and Master Lessee is not in default hereunder. 

26.8 No Waiver.  No waiver of default by either party of any of the terms, covenants or 
conditions herein to be performed, kept and observed by the other party shall be construed as, or 
shall operate as, a waiver of any subsequent default of any of the terms, covenants or conditions 
herein contained to be performed, kept and observed by the other party. 
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26.9 Notices, Approvals, Consents, etc.  Except for the provisions of this Sublease 
Agreement which expressly state that a notice, approval, consent, demand, request or other 
communication may be communicated verbally, all notices, approvals, consents, demands, 
requests and other communications required or permitted by this Sublease Agreement must be in 
writing to be effective and sent by certified United States Mail, first-class postage prepaid, or by 
a recognized delivery service that provides registered and verifiable shipment or airbill tracking 
and delivery record, with costs prepaid, to the addresses set forth below: 

To Master Lessee: Austin CONRAC, LLC 
   c/o UNISON-CRS, INC. 
   12130 Colwick 
   San Antonio, TX  78216 
   Attn: Marshall A. Fein, President 
 

To City:  Director of Aviation 
THE CITY OF AUSTIN 
Austin - Bergstrom International Airport 
3600 Presidential Boulevard, Suite 411 
Austin, Texas 78719 

With a copy to: 

The Airport Properties Manager 
Department of Aviation 
THE CITY OF AUSTIN 
Austin - Bergstrom International Airport 
3600 Presidential Boulevard, Suite 411 
Austin, Texas 78719 

To Sublessee:       
        
        
   Attn:      
 
 

With a copy to: 
      
      
      
      

The person and place to which notices, approvals, consents, demands, requests and other 
communications are to be sent may be changed by a party hereto upon written notice to the other. 
A written notice, approval, consent, demand, request or other communication required or 
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permitted hereunder shall be deemed received and effective (i) on the date that is three days after 
the date on which it is deposited in the United States Mail if sent by certified mail, or (ii) on the 
date on which the signature receipt is recorded by the recognized delivery service if it is sent by a 
recognized delivery service. 

26.10 Consents and Approvals of City.  Whenever any provision of this Sublease 
Agreement requires the consent or approval of City or provides to City the right to make a 
determination or judgment, City shall have the absolute and unconditional right to withhold its 
consent or approval, in its sole discretion, and to make such determination or judgment in its sole 
discretion on the basis of such factors and considerations as it shall deem relevant (including 
self-interest), except for those circumstances, if any, where this Sublease Agreement expressly 
provides that such consent or approval will not be unreasonably withheld or City will make such 
determination or judgment reasonably. 

26.11 Agents for Service of Process.  The parties hereto hereby designate the following 
as their agents for service of process and will waive any objection to service of process if served 
upon its agent as set forth below: 

To City:  City of Austin 
City Clerk 
301 W. Second St. 
Austin, TX  78701 

To Master Lessee: Austin CONRAC, LLC 
   c/o UNISON-CRS, INC. 
   12130 Colwick 
   San Antonio, TX  78216 
   Attn: Marshall A. Fein, President 

 
To Sublessee:        

      
      

26.12 Severability.  If one or more clauses, sections or provisions of this Sublease 
Agreement shall be held to be unlawful, invalid or unenforceable, the parties hereto agree that 
the material rights of either party hereto shall not be affected thereby except to the extent of such 
holding, and this Sublease Agreement shall be construed in all respects as if such invalid or 
unenforceable provision were omitted herefrom. 

26.13 Waiver of Anticipated Profits.  Sublessee hereby waives any claim against City 
and its elected and non-elected officials, officers, employees, agents, servants, representatives, 
contractors, subcontractors, affiliates, successors and assigns for loss of anticipated profits 
caused by any suit or proceedings directly or indirectly attacking the validity of this Sublease 
Agreement or any part hereof, or by any judgment or award in any suit or proceeding declaring 
this Sublease Agreement null, void or voidable or delaying the exercise of any rights under this 
Sublease Agreement. 
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26.14 Right of City to Develop Airport.  The parties hereto further covenant and agree 
that City has the right to further develop or improve the Airport as City may see fit, regardless of 
the desires or views of Sublessee and without interference or hindrance.  It is understood that 
City may from time to time elect to alter, improve or remodel portions of the Airport and/or 
Airport.  Sublessee agrees that any temporary inconvenience resulting from any such work by 
City or its contractors and agents shall not be grounds for reduction of any amount otherwise 
payable by Sublessee hereunder. 

26.15 Incorporation of Legally Required Provisions.  The parties incorporate herein by 
reference all provisions legally required to be contained herein by any Governmental Authority. 

26.16 Limitation of City’s Liability.  No elected and non-elected official, employee, 
officer or agent of City shall have (a) any personal liability with respect to any of the provisions 
of this Sublease Agreement, or (b) any liability for any consequential damages resulting from a 
default by City hereunder or from the exercise by City of any of its remedies hereunder upon the 
occurrence of an Event of Default.  City shall not have any liability for any consequential 
damages resulting from a default by City hereunder or from the exercise by City of any of its 
remedies hereunder upon the occurrence of an Event of Default.  Sublessee further agrees not to 
initiate or participate in any involuntary bankruptcy, reorganization, receivership or insolvency 
proceeding against City. 

26.17 Successors and Assigns.  This Sublease Agreement shall be binding upon and 
inure to the benefit of the successors and permitted assigns of the parties hereto. 

26.18 Required Modifications.  In the event that a Governmental Authority (other than 
City) requires modifications or changes to this Sublease Agreement as a condition precedent to 
the granting of federal funds for the improvement of the Airport, or otherwise, Sublessee shall 
make or agree to such amendments, modifications, revisions, supplements or deletions of any of 
the terms, conditions, or requirements of this Sublease Agreement as may be reasonably 
required. 

26.19 Time is of the Essence.  Time is of the essence in the performance of the terms 
and conditions of this Sublease Agreement. 

26.20 Understanding of Agreement.  The parties hereto acknowledge that they 
thoroughly read this Sublease Agreement, including any exhibits or attachments hereto, and have 
sought and received such competent advice and counsel as was necessary for them to form a full 
and complete understanding of all rights and obligations herein. 

26.21 Legal Interest and Other Charges.  Any payment of Pro Rata Share of Base Rent, 
O&M Costs or any other amount due and payable hereunder that is not paid on the date it is due 
be thereby be increased by an administrative fee of twenty-five dollars ($25) per day after the 
date due and shall bear interest until paid at the Default Rate. Notwithstanding any provision of 
this Sublease Agreement to the contrary, it is the intent of Master Lessee and Sublessee that 
Master Lessee shall not be entitled to receive, collect, reserve or apply, as interest, any amount in 
excess of the maximum amount of interest permitted to be charged by Applicable Laws.  In the 
event this Sublease Agreement requires a payment of interest that exceeds the maximum amount 
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of interest permitted under Applicable Laws, such interest shall not be received, collected, 
charged or reserved until such time as that interest, together with all other interest then payable, 
falls within the maximum amount of interest permitted to be charged under Applicable Laws.  In 
the event Master Lessee receives any such interest in excess of the maximum amount of interest 
permitted to be charged under Applicable Laws, the amount that would be excessive interest 
shall be deemed a partial prepayment of Pro Rata Share of Base Rent or O&M Costs and treated 
under this Sublease Agreement as such, or, if this Sublease Agreement has expired or terminated, 
any remaining excess funds shall immediately be paid to Sublessee. 

26.22 Governing Law; Choice of Venue; Waiver of Jury Trial.  This Sublease 
Agreement shall be governed by and construed in accordance with the laws of the State of Texas.  
Jurisdiction and venue for any action on or related to the terms of this Sublease Agreement shall 
be exclusively in Travis County, Texas, and the parties irrevocably consent to the personal 
jurisdiction of such courts over themselves for purposes of determining such action and waive 
any right to assert a claim of inconvenient forum. 

26.23 Dispute Resolution.  If a dispute arises out of or relates to this Sublease 
Agreement, or the breach thereof, the parties agree to negotiate prior to prosecuting a suit for 
damages.  However, this Section does not prohibit the filing of a lawsuit to toll the running of a 
statute of limitations or to seek injunctive relief.  A party may make a written request for a 
meeting between representatives of each other party within fourteen (14) calendar days after 
receipt of the request or such later period as agreed by the parties.  Each party shall include, at a 
minimum, one (1) senior level individual with decision-making Sublessee regarding the dispute.  
The purpose of this and any subsequent meeting is to attempt in good faith to negotiate a 
resolution of the dispute.  If, within thirty (30) calendar days after such meeting, the parties have 
not succeeded in negotiating a resolution of the dispute, they will proceed directly to mediation 
as described below. 

26.23.1 Negotiation may be waived by a written agreement signed by both 
parties, in which event the parties may proceed directly to mediation as described below. If the 
efforts to resolve the dispute through negotiation fail, or the parties waive the negotiation 
process, the parties may select, within thirty (30) calendar days, a mediator trained in mediation 
skills to assist with resolution of the dispute.  Should they choose this option, the parties agree to 
act in good faith in the selection of the mediator and to give consideration to qualified 
individuals nominated to act as mediator.  Nothing in this Sublease Agreement prevents the 
parties from relying on the skills of a person who is trained in the subject matter of the dispute or 
a contract interpretation expert.  If the parties fail to agree on a mediator within thirty (30) 
calendar days of initiation of the mediation process, the mediator shall be selected by the Travis 
County Dispute Resolution Center.  The parties agree to participate in mediation in good faith for 
up to thirty (30) calendar days from the date of the first mediation session.  The parties will share 
the costs of the mediator equally. 

26.23.2 Sublessee agrees as a condition of this Sublease Agreement that 
notwithstanding the existence of any dispute between the parties, insofar as is possible under the 
terms of the Concession Agreement, each party shall continue to perform the obligations 
required of it during the continuation of any such dispute, unless enjoined or prohibited by a 
Texas court of competent jurisdiction. 
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26.24 Avigation Easement.  In the Master Lease, City reserved from the Subleased 
Premises, for the use and benefit of itself and its successors and assigns, and the operators, 
owners and users of Aircraft of all types and for the public in general, a perpetual easement and 
right-of-way for the free and unobstructed flight and passage of Aircraft by whomsoever owned 
or operated, in and through the airspace above, over and across the surface of the Subleased 
Premises, together with the right to cause in such airspace such noise, vibration, odors, vapors, 
particulates, smoke, dust and other effects as may be inherent in the operation of Aircraft for 
navigation of or flight or passage in and through such airspace, and for the use of such airspace 
by Aircraft for approaching, landing upon, taking off from, maneuvering about or operating at 
the Airport.  This easement was reserved upon and subject to the following terms and conditions: 
(a) Sublessee shall not hereafter use, cause or permit to be used, or suffer use of, the Subleased 
Premises so as: (i) to cause electrical, electronic or other interference with radio, radar, 
microwave or other similar means of communications between the Airport and any Aircraft; (ii) 
to adversely affect or impair the ability of operators of Aircraft to distinguish between regularly 
installed air navigation lights and visual aids and other lights serving the Airport; or (iii) to cause 
glare in the eyes of operators of Aircraft approaching or departing the Airport, or to impair 
visibility in the vicinity of the Airport, or to otherwise endanger the approaching, landing upon, 
taking off from, maneuvering about or operating of Aircraft on, above and about the Airport; 
provided, however, that, notwithstanding any contrary provision contained above, Sublessee 
shall be permitted to construct and maintain such improvements and to utilize all lighting, 
finishes and building materials as shall have been submitted to and approved by City; and (b) 
Sublessee, for itself and the other Releasing Parties, hereby expressly releases and forever 
discharges City and its elected and non-elected officials, legal representatives, officers, assigns, 
associates, employees, agents and all others acting in concert with City, from any and all claims, 
debts, liabilities, obligations, costs, expenses, actions or demands, vested or contingent, known 
or unknown, whether in tort, contract or otherwise, that the Releasing Parties may now own or 
hold, or have any time heretofore owned or held, or may at any other time own or hold, by 
reason of noises, vibration, odors, vapors, particulates, smoke, dust or other effects as may be 
inherent in the operation of Aircraft and caused or created by the flight or passage of Aircraft in 
or through the airspace subject to the easement and right-of-way herein reserved. 

26.25 Waiver of Attorneys’ Fees.  Each Party shall be entitled to seek and recover 
attorneys’ fees from the other Party in any civil or administrative litigation or dispute resolution 
proceeding for the breach of this Sublease Agreement or to enforce any provision of this 
Sublease Agreement.  In the event that the Master Lease is terminated and this Sublease 
Agreement is affirmed by City as a direct lease, effective as of that date City and Sublessee each 
waive any and all rights under law or in equity to seek or recover attorneys’ fees from the other 
party in any civil or administrative litigation or dispute resolution proceeding for the breach of 
this Sublease Agreement or to enforce any provision of this Sublease Agreement. 

26.26 Update of Terms.  Master Lessee shall, at the direction of City and without the 
necessity of an amendment to this Sublease Agreement, have the right to periodically update the 
requirements set forth in Article 15 hereto to reflect changes in practices for similar properties or 
operations either at the Airport or at other comparable airports.  Master Lessee shall, at the 
direction of City likewise have the right, without the necessity of an amendment to this Sublease 
Agreement, to make adjustments to this Article 26 to account for changes in Legal Requirements 
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applicable to the Subleased Premises, the CONRAC or CONRAC Site or the operation of a 
Rental Car Concession.   

26.27 Brokers.  Sublessee warrants that it knows of no broker or agent that is or may be 
entitled to any commission or finder’s fee in connection with this Sublease Agreement.  
SUBLESSEE SHALL INDEMNIFY AND HOLD CITY HARMLESS FROM AND AGAINST 
ANY AND ALL CLAIMS, DEMANDS, LOSSES, LIABILITIES, LAWSUITS, JUDGMENTS, 
COSTS AND EXPENSES (INCLUDING ATTORNEYS’ FEES AND COSTS) WITH 
RESPECT TO ANY LEASING COMMISSION OR EQUIVALENT COMPENSATION 
ALLEGED TO BE OWING ON ACCOUNT OF SUBLESSEE’S DISCUSSIONS, 
NEGOTIATIONS AND/OR DEALINGS WITH ANY BROKER OR AGENT.  This Section is 
not intended to benefit any third parties and shall not be deemed to give any rights to brokers or 
finders. 

26.28 Survival of Indemnities and Other Provisions.  All indemnities provided in this 
Sublease Agreement shall survive the expiration or any earlier termination of the Sublease Term.  
Additionally, all provisions which are expressly stated to survive or require or contemplate 
performance after the expiration or any earlier termination of the Sublease Term shall survive the 
expiration or earlier termination of the Sublease Term.  In any litigation or proceeding within the 
scope of any indemnity provided to City in this Sublease Agreement, Sublessee shall, at City’s 
option, defend City at Sublessee’s expense by counsel satisfactory to City.  In any litigation or 
proceeding within the scope of any indemnity provided to Master Lessee in this Sublease 
Agreement, Sublessee shall, at Master Lessee’s option, defend Master Lessee at Sublessee’s 
expense by counsel satisfactory to Master Lessee. 

26.29 Submission of Agreement.  The submission of this Sublease Agreement for 
examination and negotiation does not constitute an offer to lease or a reservation of or option to 
lease the Subleased Premises.  This Sublease Agreement shall become effective and binding only 
upon execution and delivery hereof by Master Lessee, City and Sublessee.  No act or omission of 
any officer, employee or agent of Master Lessee, City or Sublessee shall alter, change or modify 
any of the provisions hereof. 

26.30 Entire Agreement; Modification.  This Sublease Agreement sets forth all 
covenants, promises, agreements, conditions and understandings between Master Lessee and 
Sublessee concerning the Subleased Premises, and there are no covenants, promises, agreements, 
conditions or understandings, either oral or written, between Master Lessee and Sublessee as to 
the Subleased Premises other than as herein set forth.  No subsequent alteration, amendment, 
change or addition to this Sublease Agreement shall be binding upon Master Lessee or Sublessee 
unless reduced to writing and signed by Master Lessee and Sublessee and shall be consented to 
in writing by City. 

26.31 Relationship of City and Sublessee.  Nothing contained herein shall be deemed or 
construed as creating the relationship of principal and agent, partners or joint venture partners, 
and no provision contained in this Sublease Agreement nor any acts of Sublessee or Master 
Lessee shall be deemed to create any relationship between them other than as provided in this 
Sublease Agreement. 
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26.32 Exhibits.  Attachment 1 and Exhibits A, B, C-1, C-2, D and E are attached to 
this Sublease Agreement after the signatures and by this reference are incorporated herein. 

26.33 Lawful Currency of United States.  Any payments made or to be made by 
Sublessee under this Sublease Agreement shall be made in the lawful currency of the United 
States of America. 

ARTICLE 27 
MASTER LEASE AND CITY AS THIRD PARTY BENEFICIARY 

27.1 Master Lease Incorporation.  The terms and conditions of the Master Lease are 
incorporated into this Sublease Agreement by reference for all purposes, and this Sublease 
Agreement is subject to all of the terms and conditions of the Master Lease with the same force 
and effect as if fully set forth herein at length.  Sublessee, by Sublessee’s execution of this 
Sublease Agreement, acknowledges that: (a) Master Lessee has furnished Sublessee with a fully 
executed copy of the Master Lease; (b)  Sublessee has examined the Master Lease and is familiar 
with its terms; (c) Sublessee hereby agrees to assume, perform and comply in all respects with 
the terms and conditions of the Master Lease insofar as the same are applicable to the Subleased 
Premises; and (d) Sublessee shall not commit any act or omission that will violate any of the 
provisions of the Master Lease.  Master Lessee likewise agrees to abide by and to fully perform 
each of Master Lessee’s obligations under the Master Lease.  

27.2 Master Lease Rights and Remedies.  As between Master Lessee and Sublessee, 
Master Lessee shall be entitled to all of the rights and remedies reserved by and granted to the 
landlord in the Master Lease as if Master Lessee was the “landlord” under the Master Lease and 
Sublessee was the “tenant” under the Master Lease. Such rights and remedies are incorporated 
into this Sublease Agreement by reference for all purposes. 

27.3 Termination of Master Lease.  This Sublease Agreement is subject and 
subordinate to all of the terms, covenants and conditions of the Master Lease and to all of the 
rights of City under the Master Lease.  Notwithstanding any other provision of this Sublease 
Agreement to the contrary, as between City and Sublessee, upon termination of the Master Lease 
for any reason whatsoever, the Sublease Agreement shall, as provided in Sections 21.2.5, 22.3 
and/or 22.4 of the Master Lease, as applicable, and as further provided in Sections 4.1.4 and 
22.1.2 hereof, either (i) be terminated; (ii) become a sublease under a master lease to a Substitute 
Master Lessee in which event Sublessee shall attorn to the Substitute Master Lessee as the 
Master Lessee under this Sublease Agreement, except that the Substitute Master Lessee shall 
have no liability for acts, omissions or defaults by Sublessee or the original Master Lessee prior 
to such attornment; or (iii) become a direct lease between City and Sublessee, in which event 
Sublessee shall attorn to City as the “sublessor” or Master Lessee under this Sublease 
Agreement, except that City shall have no liability for acts, omissions or defaults by Sublessee or 
Master Lessee prior to such attornment.  If City elects to or is required to proceed pursuant to 
clause (iii) of the preceding sentence, then Sublessee shall attorn to City as the “sublessor” or 
Master Lessee under this Sublease Agreement, except that City will not be (a) liable for any Pro 
Rata Share of Base Rent, O&M Costs or other sums paid by Sublessee to Master Lessee more 
than one month in advance, any Rent Reserve Requirements or O&M Reserve Requirements 
paid to Master Lessee or any Security paid or provided by Sublessee to Master Lessee, with 
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respect to which Sublessee shall look solely to Master Lessee for refund or reimbursement unless 
same has been transferred to City by Master Lessee; (b) liable for any acts or omissions of 
Master Lessee or for any defaults by Master Lessee under the Sublease Agreement or any other 
written agreement by and between Master Lessee and Sublessee; (c) subject to any 
counterclaims, defenses or offsets that Sublessee may have against Master Lessee; (d) bound by 
any changes or modifications made to the Sublease Agreement without the prior written consent 
of City, which consent City may withhold in its sole and absolute discretion; (e) obligated in any 
manner with respect to the transfer, delivery, use or condition of any furniture, equipment or 
personal property in the Subleased Premises which Master Lessee agreed would be transferred to 
Sublessee or which Master Lessee agreed could be used by Sublessee during the Sublease Term; 
(f) liable for the payment of any improvement allowance, or any other payment, credit, offset or 
amount due from Master Lessee to Sublessee under the Sublease Agreement or any other written 
agreement by and between Master Lessee and Sublessee; (g) be obligated to perform any work in 
the Subleased Premises or to prepare it for occupancy; and (h) be bound by any provision of the 
Sublease Agreement that increases City’s duties, obligations or liabilities to Sublessee beyond 
those owed by City to Master Lessee under the Master Lease, expressly including insurance, 
indemnity and any other obligation stated in Sections 15.1.3, 15.1.4, 15.7, 16.4.2, 16.17.2 and 
17.12.2, the language following “AND (B)” in Section 16.4.1, and the last sentence of each of 
Sections 16.17.1 and 17.12.1.  The provisions of this Section 27.3 shall be self-operative, and no 
further instrument shall be required to give effect to this Section; provided, however, Sublessee 
shall execute and deliver to City any instruments City may reasonably request to evidence and 
confirm an attornment by Sublessee. 

27.4 Limitation of Liability.  Notwithstanding any provision of the Master Lease or 
this Sublease Agreement to the contrary, City shall not be liable to Sublessee, or any of its 
agents, employees, servants or invitees, for any damage to persons or property due to the 
condition or design or any defect in the Subleased Premises, the CONRAC or its mechanical 
systems which may exist or subsequently occur. Sublessee with respect to itself and its agents, 
employees, servants and invitees, expressly assumes all risks and damage to persons and 
property, either proximate or remote, by the reason of the present or future condition of the 
Subleased Premises or the CONRAC. 

27.5 City as Third Party Beneficiary.  By execution of this Sublease Agreement, 
Master Lessee and Sublessee acknowledge and agree that City is a third party beneficiary of this 
Sublease Agreement for all intents and purposes. Master Lessee and Sublessee further 
acknowledge and agree that this Sublease Agreement shall not be amended, modified, extended 
or terminated without the prior written consent of City.  In its capacity as a third party 
beneficiary, City shall have the right to receive all notices and communications which Master 
Lessee is entitled to receive under this Sublease Agreement and the full right, power and 
authority to enforce any or all provisions of this Sublease Agreement for its own benefit as 
though City were Master Lessee under this Sublease Agreement, subject first to reasonable good 
faith efforts to coordinate enforcement through any non-breaching primary party.  City is joining 
in the execution of this Sublease Agreement to evidence its consent to the same in its capacity as 
the landlord under the Master Lease and in its capacity as the third-party beneficiary of this 
Sublease Agreement.  
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27.6 Sublessee Employees.  Any and all references herein to “employees” of Sublessee 
shall extend to and include all personnel engaged to participate in Sublessee operations at the 
Airport on a contract basis. 

[SIGNATURES ON NEXT PAGE] 
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SIGNATURES 

IN WITNESS WHEREOF, the parties have executed this Sublease Agreement as of the 
date first above written. 

 MASTER LESSEE 
 

AUSTIN CONRAC, LLC 
 
 
By:______________________________, 
 Its Sole Member/Manager 

        
By:       

 Name:       
       Title:       
         

       SUBLESSEE 

              

       By:       
       Name:       
       Title:       

       CITY 

       CITY OF AUSTIN, TEXAS 

APPROVED AS TO FORM:    By:       
Name:       

       Title:       

[ACKNOWLEDGEMENTS ON NEXT PAGE] 
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STATE OF TEXAS 

COUNTY OF TRAVIS 
 

Before me, the undersigned a Notary Public on this ______day of ______________, 
2012 personally appeared ____________________________________________________, the 
_______________________________ of ______________________________which is the sole 
member/manager of AUSTIN CONRAC, LLC, a Texas limited liability company, on behalf of 
said entity. 

Witness my hand and seal, at office in Austin, Texas, this _____ day of 
_________________, 2012. 

       
NOTARY PUBLIC 
My Commission Expires:    

[SEAL] 

STATE OF TEXAS 

COUNTY OF TRAVIS 
 

Before me, the undersigned a Notary Public on this ______day of ______________, 
2012 personally appeared ____________________________________________________, the 
_____________________ of _______________________ which is the sole member/manager of 
________________________, a ___________________, on behalf of said entity. 

Witness my hand and seal, at office in Austin, Texas, this _____ day of 
______________, 2012. 

       
NOTARY PUBLIC 
My Commission Expires:    

[SEAL] 
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EXHIBIT E 
 

SPACE LOCATION, ALLOCATION AND 
REALLOCATION METHODOLOGY 

 
 

This Exhibit E is attached to and made a part of the Master Lease and shall be an attachment 
to each Sublease Agreement with each RAC to identify the location and size of the RACs’ initial 
Exclusive Use Premises in the CONRAC and to bind each RAC to the terms of this Exhibit E.  All 
terms in this Exhibit E not otherwise defined herein shall have the meanings set forth in the Master 
Glossary attached to the Master Lease and each Sublease Agreement as Attachment 1. 

1. Initial Space Location and Allocation.  As of the Effective Date, the Parties to the Master 
Lease and to all Sublease Agreements to be executed more or less contemporaneously with 
the Master Lease agree that the initial location and allocations of space in the CONRAC have 
been determined by negotiation among all the parties and that each RAC is leasing space 
generally proportionate to its Market Share, with accepted variations based on practical 
considerations relating to layout of the CONRAC and the number and size of various units of 
allocation (e.g. Ready/Return Space, CONRAC Counter Space, Storage Space, QTA Space 
and Fuel Facilities).  The initial location of the Subleased Premises where each initial RAC 
shall operate its Rental Car Concession is shown on the attached color copies of Exhibits “E-
1,” “E-2,” “E-3,” and “E-4” attached hereto and made a part hereof, and will be revised on or 
before May 31, 2013 and incorporated into each Sublease Agreement by amendment, subject 
to approval by City. 

1.1. On Exhibit H to the Master Lease, a portion of the CONRAC is specifically 
designated to provide lease space for up to two (2) New Entrants (“New Entrant 
Areas”).  The New Entrant Area for the first ten (10) years after the Opening Date 
consists of one shared Ready/Return bay, one shared car wash bay and shared use of 
two designated fueling positions/nozzles and vacuums in the QTA Facility, twelve 
(12) linear feet of shared counter space and corresponding office space in the 
Customer Service Building (“CSB”) and any storage space on the 5th floor of the 
CONRAC (“Level 5”) necessary to bring total New Entrant stalls to that percentage 
of the stalls in the CONRAC proportionate to the New Entrant’s (or Entrants’) 
Market Share, and Master Lessee shall reserve or arrange for comparable New 
Entrant Areas for up to two (2) additional New Entrants during the second ten (10) 
years of the Lease Term  City shall have the right to award up to two (2) Rental Car 
Concessions to New Entrants during the first ten (10) years of the Lease Term and up 
to two (2) additional New Entrants during the second ten (10) years of the Lease 
Term.  Any and all New Entrants added during a particular ten (10) year Lease Term 
shall share the New Entrant space through the end of that ten (10) year Lease Term, 
regardless of the number of years remaining in that that period of Lease Term.  

2. The Exclusive Use Areas depicted as to their initial location and the allocation in the 
Attachments, shall be reallocated on the following frequencies: 
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Exhibit Type of Space/ Area Allocation or 
Location 

 

Annually Every 
Five 
Years 

Every 
Ten 
Years 

E-1 Customer Service Building 
CONRAC Counter Space 

Allocation   X 

Location   X 

Customer Service Building 
Office Space  

Allocation   X 

Location   X 

E-2 Ready/Return Areas Allocation  X X 

Location   X 

E-3 QTA Space Allocation  X X 

Location   X 

E-4 Level 5 Storage Areas Allocation X X X 

Location  X X 

 

2.1 Certain principles have been agreed to and shall be taken into consideration in the 
initial allocation and future reallocations of subleased space within the CONRAC 
including, without limitation, the following: 

2.1.1 Space shall be reallocated generally along Market Share lines based on each 
RAC’s payment of Concession Fees to City as a percentage of all RAC 
Concession Fees paid to City for the twelve (12) consecutive calendar months 
ending sixty (60) days before the scheduled date of reallocation according to 
the frequencies above. 

2.1.2 The frequency for all reallocations and relocations shall run on a Concession 
Agreement Year basis, starting on the Opening Date. 

2.1.3 Whenever there is a requirement to make a new allocation determination and 
to provide an opportunity to the RACs to select additional or different space, 
the order of selection shall be by a Market Share with the RAC/Sublessee 
with the largest Market Share having the first choice, the second largest 
Market Share having the second choice, etc.  The RAC with the smallest 
Market Share shall choose last.  All RAC selections must be guided by the 
principles and limitations stated in this Exhibit E and are subject to review 
and adjustment by Master Lessee to better satisfy these principles which 
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assumes one RAC for each existing Concession Agreement and subject to re-
evaluation otherwise. 

2.1.4 No RAC may build any Initial Tenant Improvements or any other 
improvements that Master Lessee and City have not approved in writing or 
that is likely to cause unnecessary expense to another company when required 
to move during a reallocation of space. 

2.1.5 No RAC may build any tenant improvement that Master Lessee determines 
would prohibit or unreasonably impair the visibility of a neighboring RAC’s 
directional signage or kiosks or build on common walkways available to all 
customers of the facility. 

2.1.6 Each RAC shall occupy its initially allocated Exclusive Use Premises until 
reallocation, and reallocated space thereafter until each subsequent 
reallocation. 

2.1.7 Except as approved by Master Lessee, which approval shall not be 
unreasonably withheld or delayed, no RAC shall have Ready/Return Space on 
more than one (1) floor plate nor have direct customer access from the 
elevator banks on more than one (1) floor plate.  Unless otherwise agreed by 
the affected RACs, each RAC’s Exclusive Use Premises, other than the initial 
New Entrant Areas, shall have 

(a) At least twelve (12) linear feet of frontage counter space; 

(b) Not less than one (1) Ready/Return bay and no partial Ready/Return 
bays or Ready/Return bays separated from each other; 

(c) Ready/Return Space reasonably close to an elevator/escalator core; 

(d) At least one (1) car wash, except that a RAC with less than five 
percent (5%) Market Share (a “Small Market Share RAC”) may be 
required to share a car wash with one or more other Small Market 
Share RAC; and 

(e) At least two (2) fueling positions/nozzles. 

2.1.8 Nothing in this Exhibit E shall prevent two (2) or more RACs from adjusting 
Ready/Return Space or Storage Space by mutual agreement as long as the 
adjustment does not adversely affect traffic on a floor plate, overload the 
QTA Space, or adversely affect customer flow or operation of the CONRAC, 
is approved in advance by Master Lessee, and all costs are fully paid for by 
the RACs that are party to the mutual agreement.  Master Lessee shall 
provide written notice to City no later than ten (10) days of Master Lessee’s 
approval of such adjustment. 
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2.1.9 Customer access to Level 5 is limited and customer presence is prohibited.  
Retail operations shall not occur on Level 5 unless, and until, City, Master 
Lessee and all RACs agree in writing to an amendment to this provision. 

2.1.10 Each RAC shall be responsible, at no cost to City or the Master Lessee, for 
the installation or removal of all RAC Property, including antennas, kiosks, 
security equipment and signage, during any reallocation event. 

2.1.11 Reallocation shall not require replacement of the attached initial allocation 
and location Exhibits E-1 – E-4, but shall be documented by Master Lessee’s 
issuance to the RACs of up-dated City-approved allocation/location drawings 
by an addendum.  Such addendum shall be effective as of a stated date in 
such addendum that is not less than fifteen (15) nor more than thirty (30) days 
from the date of its distribution to the RACs in the case of annual 
reallocations and not less than thirty (30) nor more than sixty (60) days from 
the date of its distribution to the RACs in the case of five- (5) and ten (10) 
year reallocations and relocations, if any.  RACs shall each work to reduce 
customer disruption during reallocation events 

3. Reallocation of Space:  Reallocation of space shall be generally proportionate to Market 
Share of the RACs as described above.  Reallocation of space shall be administered by 
Master Lessee with the approval and consent of City, which shall not be unreasonably denied 
or delayed. Confirm standard is acceptable to City. 

3.1 In the event that Master Lessee and the RACs are unable to arrive at a mutually 
acceptable allocation or reallocation of space in any area of the CONRAC by the 
deadline in Section 2.1.11 above.  Master Lessee shall present a final proposal to City 
for approval.  If Master Lessee’s final proposal is approved by City, such decision 
shall be final and binding on Master Lessee and RACs and not subject to further 
appeal.  If Master Lessee’s final proposal is not approved by City, Master Lessee 
shall modify it and resubmit the proposal for approval by City. 

3.2 During the tenth (10th) Lease Agreement Year and twentieth (20th) Lease Agreement 
Year, all spaces in the CONRAC are subject to reallocation and relocation.  Any New 
Entrants added during either the first or second ten (10) year term of the Master Lease 
shall be included in the reallocation of all spaces.   

3.3 Ready/Return Space (Exhibit E-2).  To avoid the cost of more frequent reallocation of 
Ready/Return Space, annual increases or decreases in the allocation of Storage Areas 
on Level 5, which is shared by all RACs, shall be used to maintain aggregate 
proportionality of parking spaces. 

3.3.1 Beginning on day one (1) of the second Concession Agreement Year, and 
each year thereafter, deviations in the Market Share proportionality of 
Ready/Return Space allocations, shall be corrected by increases or decreases 
in allocated Level 5 Storage Spaces such that the combined total of 
Ready/Return Spaces and Storage Spaces of each RAC are as proportionate to 
Market Share as possible. 
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3.3.2 At five (5) year intervals from the Opening Date, Ready/Return Space shall 
be reallocated to generally meet Market Share percentages as reasonably 
practical without relocating any RAC to a different floor plate, or otherwise 
violating the principles stated in this Exhibit E. 

3.3.3 General proportionality of space to Market Share is the goal of allocations of 
Levels 2, 3 and 4, but is not the goal on Level 5, except to the extent Levels 2, 
3, and 4 Ready/Return Space proportionality is achieved every fifth (5th) year 
without need to use Level 5 Storage Space to correct for deviations. 
Allocation of all floors will be by full bays and lanes, rather than by dividing 
bays or lanes among RACs except within the initial New Entrant Areas. 

3.4 Customer Service Building (Exhibit E-1).  Market Share percentages shall be used to 
determine the relative percentage of counter space available to each RAC, however, 
no company (other than those in the New Entrant Areas) shall have less than twelve 
(12) linear feet of counter space and no incremental change in length of counter shall 
occur in increments of less than four (4) linear feet.  Back office space shall roughly 
match, to the degree available, the proportion of linear counter space allocated to 
each RAC. 

3.5 QTA Space (Exhibit E-3).  Market Share percentages shall be the guideline for 
allocating QTA Space and facilities, keeping in mind there is a finite and reduced 
number of units of each type of space available for use in the QTA Facility.  Except 
for initial New Entrants or as otherwise agreed, each RAC shall, to the extent 
possible, have and use fueling, and car wash allotments as stated in Section 2.1.7 (d) 
and (e).  To the extent possible, RACs shall have designated car washes and fueling 
positions for security and direct control.  As feasible, fuel dispensers and car washes 
shall be designated for use by specific companies during each QTA Space 
reallocation process.  Small Market Share RACs and any New Entrants may be 
required to share car wash facilities and may be limited to a single fueling 
position/nozzle. 

3.6 Storage Space on Level 5 (Exhibit E-4).  Level 5 is for storage of ready/return 
vehicles and may not be used for employee-owned vehicles or any use incompatible 
with the Joint Use Facility. 

4. New Entrants.  New Entrants shall initially occupy, upon execution of a Concession 
Agreement and a Sublease Agreement, a shared area of space set aside as a New Entrant 
Area for operations within the CONRAC.  If there are two (2) New Entrants, they shall share 
the space.  If there is only one New Entrant, it shall be able to occupy one half of the New 
Entrant space until another new entrant qualifies to operate in the CONRAC.   

 4.1 At the end of the tenth 10th Lease Agreement Year, when all space within the 
CONRAC is reallocated and RACs can chose (or be required by an election of a larger 
Market Share RAC) to relocate, New Entrants shall fully participate in accordance with their 
Market Share pursuant to Section 2.1.3 herein. 
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5. Vacant Space:  RACs who no longer have a Concession Agreement (whether by expiration, 
voluntary termination or termination by default or cross-default with another agreement) 
shall vacate the CONRAC immediately, and/or shall be evicted and removed, if necessary, in 
accordance with applicable Sublease Agreements.  Vacant space shall be reallocated within 
thirty (30) days based upon the principles stated in this Exhibit E.   

5.1 Master Lessee shall reallocate vacant Ready/Return Space, whether vacant due to 
departure of a RAC or due to the absence of one or more New Entrants, to the first 
RAC in Good Standing that agrees to sublease the space upon sequential offering of 
the space in the following priority order (1) to the RAC occupying a portion of the 
same floor plate and having the lowest ratio of Ready/Return Spaces to Storage 
Spaces of all RACs occupying that floor plate, (2) to each other RAC occupying a 
portion of that floor plate in the order of next lowest to highest ratio of Ready/Return 
Spaces to Storage Spaces, and (3) to each other subleasing RAC, regardless of the 
location of its subleased premises, in order of Market Share, from highest to lowest, 
all subject to the approval of City which shall not be unreasonably withheld, delayed 
or denied.  If an RAC accepts vacant Ready/Return Space, its Pro Rata Share shall be 
recalculated based on its new total Exclusive Use Space, and its allocation of Storage 
Space on Level 5 shall thereby be reduced by one stall for each additional 
Ready/Return Space it receives, and Level 5 shall be reallocated. 

5.2 Master Lessee shall endeavor to reallocate the vacated space within thirty (30) days.  
Master Lessee shall recalculate Pro Rata Shares for Rent and O&M Costs as 
necessary to account for the assumption of space. 

5.3 If any vacated space is not reallocated within thirty (30) days of the date the same is 
vacated, City shall have the right to solicit an additional New Entrant to occupy the 
vacated space. 

5.4 To collect sufficient funds to pay City all Rent and to cover all O&M Costs as 
required by the Master Lease, for any period of time during which any space is vacant 
that would otherwise be designated for Exclusive Use Premises, Master Lessee shall 
recalculate and increase proportionately the Pro Rata Share of Rent and O&M Costs 
due under the Sublease Agreements to account for and include the Pro Rata Share of 
Rent and O&M Costs attributable to the vacant space to the end that all Rent and 
O&M Costs obligations of Master Lessee under the Master Lease shall be 
apportioned to Exclusive Use Premises then covered by Sublease Agreements.   

6. Rent and Costs of Reallocations 

6.1 Rent.  The Master Lessee is obligated to pay Rent in accordance with the terms of the 
Master Lease.  Each RAC shall be responsible and pay Master Lessee for its Pro Rata 
Share of Rent, which rent may change from time to time and is subject to adjustment 
as provided in Section 5.2 or 5.4.   

6.2 Costs of Reallocations.  During any reallocation event described above, the following 
distribution of costs shall occur.  To the extent that such costs are eligible for 
reimbursement from the CFC Surplus Fund, Master Lessee shall submit a written 
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request to City for reimbursement of such costs from the CFC Surplus Fund pursuant 
to Section 13.8 of the Master Lease.  In the event the costs associated with the 
reallocations are not eligible for reimbursement from the CFC Surplus Fund or if 
there are insufficient funds in the CFC Surplus Fund to reimburse such costs, then 

6.2.1 At each reallocation period for Ready/Return Areas and Level 5 Storage 
Areas, the Sublessees shall each pay for their own costs of reallocation. 

6.2.2 Upon the reallocation of space for the CSB and the QTA Facility, as well as 
any floor plate changes hereunder, subject to eligibility and availability of 
funds in the Repair and Replacement Fund to pay for the space changes, any 
unfunded costs shall be the expense of the relocating RACs which shall bear 
their own costs of relocation so that no non-moving RAC will be required to 
pay the costs of moving another RAC. 

6.2.3 Two (2) or more RACs may agree to exchange space, spaces or locations 
during the Sublease Term.  In any such event, the individual costs of such 
changes shall be borne by the RACs incurring the costs.  Prior approval by 
the Master Lessee is required. 

6.2.4 If in the tenth (10th) Sublease Agreement Year of the Sublease Agreements, a 
floor plate relocation is required to meet the Market Share formula for 
distribution of space, if eligible for reimbursement from the Repair and 
Replacement Fund, the Master Lessee shall submit a written request to City 
for reimbursement of such costs from the Repair and Replacement Fund 
pursuant to Section 12.7 of the Master Lease.  In the event such costs are not 
eligible for reimbursement from the Repair and Replacement Fund or if there 
are insufficient funds in the Repair and Replacement Fund to reimburse such 
costs, then the costs shall be borne by the affected RACs. 

6.2.5 In adding New Entrants to operate within the CONRAC after the tenth (10th) 
Lease Agreement Year, if there is insufficient room due to the car rental 
market growth, Master Lessee may request that City approve discretionary 
disbursement from either from the CFC Surplus Fund or the Repair and 
Replacement Fund or approve the sale of Additional Bonds or use of other 
funding available to City, sufficient to make infrastructure changes for, or the 
creation of, additional space in the CONRAC to accommodate New Entrants 
without diminishing the operating space of the then existing incumbent RACs 
and to effect the reallocation and relocation of RACs for the subsequent ten 
(10) year period.  If City determines that such costs are not eligible for 
reimbursement from the Repair and Replacement Fund or the CFC Surplus 
Fund or if eligible, but sufficient funds are not available in the Repair and 
Replacement Fund or the CFC Surplus Fund or not available through the 
issuance of Additional Bonds, then Master Lessee shall be not be responsible 
for such costs. 



 
 
 
 
 

EXHIBIT E-1 





 
 
 
 
 

EXHIBIT E-2 









 
 
 
 
 

EXHIBIT E-3 









 
 
 
 
 

EXHIBIT E-4 





 

Exhibit H-1 
#3996683.10 

EXHIBIT H 

DEPICTION OF DESIGNATED AREAS AND SPACES IN JOINT USE FACILITY 
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EXHIBIT I 

SPACE LOCATION, ALLOCATION AND 
REALLOCATION METHODOLOGY 

 
 

This Exhibit I is attached to and made a part of the Master Lease and shall be an 
attachment to each Sublease Agreement with each RAC to identify the location and size of the 
RACs’ initial Exclusive Use Premises in the CONRAC and to bind each RAC to the terms of 
this Exhibit I.  All terms in this Exhibit I not otherwise defined herein shall have the meanings 
set forth in the Master Glossary attached to the Master Lease and each Sublease Agreement as 
Attachment 1. 

1. Initial Space Location and Allocation.  As of the Effective Date, the Parties to the Master 
Lease and to all Sublease Agreements to be executed more or less contemporaneously 
with the Master Lease agree that the initial location and allocations of space in the 
CONRAC have been determined by negotiation among all the parties and that each RAC 
is leasing space generally proportionate to its Market Share, with accepted variations 
based on practical considerations relating to layout of the CONRAC and the number and 
size of various units of allocation (e.g. Ready/Return Space, CONRAC Counter Space, 
Storage Space, QTA Space and Fuel Facilities).  The initial location of the Subleased 
Premises where each initial RAC shall operate its Rental Car Concession is shown on the 
attached color copies of Exhibits “I-1,” “I-2,” “I-3,” and “I-4” attached hereto and made a 
part hereof, and will be revised on or before May 31, 2013 and incorporated into each 
Sublease Agreement by amendment, subject to approval by City. 

1.1. On Exhibit H to the Master Lease, a portion of the CONRAC is specifically 
designated to provide lease space for up to two (2) New Entrants (“New Entrant 
Areas”).  The New Entrant Area for the first ten (10) years after the Opening Date 
consists of one shared Ready/Return bay, one shared car wash bay and shared use 
of two designated fueling positions/nozzles and vacuums in the QTA Facility, 
twelve (12) linear feet of shared counter space and corresponding office space in 
the Customer Service Building (“CSB”) and any storage space on the 5th floor of 
the CONRAC (“Level 5”) necessary to bring total New Entrant stalls to that 
percentage of the stalls in the CONRAC proportionate to the New Entrant’s (or 
Entrants’) Market Share, and Master Lessee shall reserve or arrange for 
comparable New Entrant Areas for up to two (2) additional New Entrants during 
the second ten (10) years of the Lease Term  City shall have the right to award up 
to two (2) Rental Car Concessions to New Entrants during the first ten (10) years 
of the Lease Term and up to two (2) additional New Entrants during the second 
ten (10) years of the Lease Term.  Any and all New Entrants added during a 
particular ten (10) year Lease Term shall share the New Entrant space through the 
end of that ten (10) year Lease Term, regardless of the number of years remaining 
in that that period of Lease Term.  

2. The Exclusive Use Areas depicted as to their initial location and the allocation in the 
Attachments, shall be reallocated on the following frequencies: 
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Exhibit Type of Space/ Area 
Allocation or 

Location Annually

Every 
Five 

Years 

Every 
Ten 

Years 

I-1 Customer Service Building     
CONRAC Counter Space 

Allocation   X 

Location   X 

Customer Service Building     
Office Space  

Allocation   X 

Location   X 

I-2 Ready/Return Areas Allocation  X X 

Location   X 

I-3 QTA Space Allocation  X X 

Location   X 

I-4 Level 5 Storage Areas Allocation X X X 

Location  X X 

 

2.1 Certain principles have been agreed to and shall be taken into consideration in the 
initial allocation and future reallocations of subleased space within the CONRAC 
including, without limitation, the following: 

2.1.1 Space shall be reallocated generally along Market Share lines based on 
each RAC’s payment of Concession Fees to City as a percentage of all 
RAC Concession Fees paid to City for the twelve (12) consecutive 
calendar months ending sixty (60) days before the scheduled date of 
reallocation according to the frequencies above. 

2.1.2 The frequency for all reallocations and relocations shall run on a 
Concession Agreement Year basis, starting on the Opening Date. 

2.1.3 Whenever there is a requirement to make a new allocation determination 
and to provide an opportunity to the RACs to select additional or different 
space, the order of selection shall be by a Market Share with the 
RAC/Concessionaire with the largest Market Share having the first choice, 
the second largest Market Share having the second choice, etc.  The RAC 
with the smallest Market Share shall choose last.  All RAC selections must 
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be guided by the principles and limitations stated in this Exhibit I and are 
subject to review and adjustment by Master Lessee to better satisfy these 
principles which assumes one RAC for each existing Concession 
Agreement and subject to re-evaluation otherwise. 

2.1.4 No RAC may build any Initial Tenant Improvements or any other 
improvements that Master Lessee and City have not approved in writing 
or that is likely to cause unnecessary expense to another company when 
required to move during a reallocation of space. 

2.1.5 No RAC may build any tenant improvement that Master Lessee 
determines would prohibit or unreasonably impair the visibility of a 
neighboring RAC’s directional signage or kiosks or build on common 
walkways available to all customers of the facility. 

2.1.6 Each RAC shall occupy its initially allocated Exclusive Use Premises until 
reallocation, and reallocated space thereafter until each subsequent 
reallocation. 

2.1.7 Except as approved by Master Lessee, which approval shall not be 
unreasonably withheld or delayed, no RAC shall have Ready/Return 
Space on more than one (1) floor plate nor have direct customer access 
from the elevator banks on more than one (1) floor plate.  Unless 
otherwise agreed by the affected RACs, each RAC’s Exclusive Use 
Premises, other than the initial New Entrant Areas, shall have 

(a) At least twelve (12) linear feet of frontage counter space; 

(b) Not less than one (1) Ready/Return bay and no partial 
Ready/Return bays or Ready/Return bays separated from each 
other; 

(c) Ready/Return Space reasonably close to an elevator/escalator core; 

(d) At least one (1) car wash, except that a RAC with less than five 
percent (5%) Market Share (a “Small Market Share RAC”) may be 
required to share a car wash with one or more other Small Market 
Share RAC; and 

(e) At least two (2) fueling positions/nozzles. 

2.1.8 Nothing in this Exhibit I shall prevent two (2) or more RACs from 
adjusting Ready/Return Space or Storage Space by mutual agreement as 
long as the adjustment does not adversely affect traffic on a floor plate, 
overload the QTA Space, or adversely affect customer flow or operation 
of the CONRAC, is approved in advance by Master Lessee, and all costs 
are fully paid for by the RACs that are party to the mutual agreement.  
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Master Lessee shall provide written notice to City no later than ten (10) 
days of Master Lessee’s approval of such adjustment. 

2.1.9 Customer access to Level 5 is limited and customer presence is prohibited.  
Retail operations shall not occur on Level 5 unless, and until, City, Master 
Lessee and all RACs agree in writing to an amendment to this provision. 

2.1.10 Each RAC shall be responsible, at no cost to City or the Master Lessee, for 
the installation or removal of all RAC Property, including antennas, 
kiosks, security equipment and signage, during any reallocation event. 

2.1.11 Reallocation shall not require replacement of the attached initial allocation 
and location Exhibits I-1 – I-4, but shall be documented by Master 
Lessee’s issuance to the RACs of up-dated City-approved 
allocation/location drawings by an addendum.  Such addendum shall be 
effective as of a stated date in such addendum that is not less than fifteen 
(15) nor more than thirty (30) days from the date of its distribution to the 
RACs in the case of annual reallocations and not less than thirty (30) nor 
more than sixty (60) days from the date of its distribution to the RACs in 
the case of five (5) and ten (10) year reallocations and relocations, if any.  
RACs shall each work to reduce customer disruption during reallocation 
events 

3. Reallocation of Space:  Reallocation of space shall be generally proportionate to Market 
Share of the RACs as described above.  Reallocation of space shall be administered by 
Master Lessee with the approval and consent of City, which shall not be unreasonably 
denied or delayed. Confirm standard is acceptable to City. 

3.1 In the event that Master Lessee and the RACs are unable to arrive at a mutually 
acceptable allocation or reallocation of space in any area of the CONRAC by the 
deadline in Section 2.1.11 above.  Master Lessee shall present a final proposal to 
City for approval.  If Master Lessee’s final proposal is approved by City, such 
decision shall be final and binding on Master Lessee and RACs and not subject to 
further appeal.  If Master Lessee’s final proposal is not approved by City, Master 
Lessee shall modify it and resubmit the proposal for approval by City. 

3.2 During the tenth (10th) Lease Agreement Year and twentieth (20th) Lease 
Agreement Year, all spaces in the CONRAC are subject to reallocation and 
relocation.  Any New Entrants added during either the first or second ten (10) 
year term of the Master Lease shall be included in the reallocation of all spaces.   

3.3 Ready/Return Space (Exhibit I-2).  To avoid the cost of more frequent 
reallocation of Ready/Return Space, annual increases or decreases in the 
allocation of Storage Areas on Level 5, which is shared by all RACs, shall be 
used to maintain aggregate proportionality of parking spaces. 



 

 
Exhibit I-5 

#3996683.10 

3.3.1 Beginning on day one (1) of the second Concession Agreement Year, and 
each year thereafter, deviations in the Market Share proportionality of 
Ready/Return Space allocations, shall be corrected by increases or 
decreases in allocated Level 5 Storage Spaces such that the combined total 
of Ready/Return Spaces and Storage Spaces of each RAC are as 
proportionate to Market Share as possible. 

3.3.2 At five (5) year intervals from the Opening Date, Ready/Return Space 
shall be reallocated to generally meet Market Share percentages as 
reasonably practical without relocating any RAC to a different floor plate, 
or otherwise violating the principles stated in this Exhibit I. 

3.3.3 General proportionality of space to Market Share is the goal of allocations 
of Levels 2, 3 and 4, but is not the goal on Level 5, except to the extent 
Levels 2, 3, and 4 Ready/Return Space proportionality is achieved every 
fifth (5th) year without need to use Level 5 Storage Space to correct for 
deviations. Allocation of all floors will be by full bays and lanes, rather 
than by dividing bays or lanes among RACs except within the initial New 
Entrant Areas. 

3.4 Customer Service Building (Exhibit I-1).  Market Share percentages shall be used 
to determine the relative percentage of counter space available to each RAC, 
however, no company (other than those in the New Entrant Areas) shall have less 
than twelve (12) linear feet of counter space and no incremental change in length 
of counter shall occur in increments of less than four (4) linear feet.  Back office 
space shall roughly match, to the degree available, the proportion of linear counter 
space allocated to each RAC. 

3.5 QTA Space (Exhibit I-3).  Market Share percentages shall be the guideline for 
allocating QTA Space and facilities, keeping in mind there is a finite and reduced 
number of units of each type of space available for use in the QTA Facility.  
Except for initial New Entrants or as otherwise agreed, each RAC shall, to the 
extent possible, have and use fueling, and car wash allotments as stated in Section 
2.1.7 (d) and (e).  To the extent possible, RACs shall have designated car washes 
and fueling positions for security and direct control.  As feasible, fuel dispensers 
and car washes shall be designated for use by specific companies during each 
QTA Space reallocation process.  Small Market Share RACs and any New 
Entrants may be required to share car wash facilities and may be limited to a 
single fueling position/nozzle. 

3.6 Storage Space on Level 5 (Exhibit I-4).  Level 5 is for storage of ready/return 
vehicles and may not be used for employee-owned vehicles or any use 
incompatible with the Joint Use Facility 

4. New Entrants.  New Entrants shall initially occupy, upon execution of a Concession 
Agreement and a Sublease Agreement, a shared area of space set aside as a New Entrant 
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Area for operations within the CONRAC.  If there are two (2) New Entrants, they shall 
share the space.  If there is only one New Entrant, it shall be able to occupy one half of 
the New Entrant space until another new entrant qualifies to operate in the CONRAC.   

 4.1 At the end of the tenth 10th Lease Agreement Year, when all space within the 
CONRAC is reallocated and RACs can chose (or be required by an election of a larger 
Market Share RAC) to relocate, New Entrants shall fully participate in accordance with 
their Market Share pursuant to Section 2.1.3 herein. 

5. Vacant Space:  RACs who no longer have a Concession Agreement (whether by 
expiration, voluntary termination or termination by default or cross-default with another 
agreement) shall vacate the CONRAC immediately, and/or shall be evicted and removed, 
if necessary, in accordance with applicable Sublease Agreements.  Vacant space shall be 
reallocated within thirty (30) days based upon the principles stated in this Exhibit I.   

5.1 Master Lessee shall reallocate vacant Ready/Return Space, whether vacant due to 
departure of a RAC or due to the absence of one or more New Entrants, to the 
first RAC in Good Standing that agrees to sublease the space upon sequential 
offering of the space in the following priority order (1) to the RAC occupying a 
portion of the same floor plate and having the lowest ratio of Ready/Return 
Spaces to Storage Spaces of all RACs occupying that floor plate, (2) to each other 
RAC occupying a portion of that floor plate in the order of next lowest to highest 
ratio of Ready/Return Spaces to Storage Spaces, and (3) to each other subleasing 
RAC, regardless of the location of its subleased premises, in order of Market 
Share, from highest to lowest, all subject to the approval of City which shall not 
be unreasonably withheld, delayed or denied.  If an RAC accepts vacant 
Ready/Return Space, its Pro Rata Share shall be recalculated based on its new 
total Exclusive Use Space, and its allocation of Storage Space on Level 5 shall 
thereby be reduced by one stall for each additional Ready/Return Space it 
receives, and Level 5 shall be reallocated. 

5.2 Master Lessee shall endeavor to reallocate the vacated space within thirty (30) 
days.  Master Lessee shall recalculate Pro Rata Shares for Rent and O&M Costs 
as necessary to account for the assumption of space.    

5.3 If any vacated space is not reallocated within thirty (30) days of the date the same 
is vacated, City shall have the right to solicit an additional New Entrant to occupy 
the vacated space. 

5.4 To collect sufficient funds to pay City all Rent and to cover all O&M Costs as 
required by the Master Lease, for any period of time during which any space is 
vacant that would otherwise be designated for Exclusive Use Premises, Master 
Lessee shall recalculate and increase proportionately the Pro Rata Share of Rent 
and O&M Costs due under the Sublease Agreements to account for and include 
the Pro Rata Share of Rent and O&M Costs attributable to the vacant space to the 
end that all Rent and O&M Costs obligations of Master Lessee under the Master 
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Lease shall be apportioned to Exclusive Use Premises then covered by Sublease 
Agreements.   

6. Rent and Costs of Reallocations 

6.1 Rent.  The Master Lessee is obligated to pay Rent in accordance with the terms of 
the Master Lease.  Each RAC shall be responsible and pay Master Lessee for its 
Pro Rata Share of Rent, which rent may change from time to time and is subject 
to adjustment as provided in Section 5.2 or 5.4.   

6.2 Costs of Reallocations.  During any reallocation event described above, the 
following distribution of costs shall occur.  To the extent that such costs are 
eligible for reimbursement from the CFC Surplus Fund, Master Lessee shall 
submit a written request to City for reimbursement of such costs from the CFC 
Surplus Fund pursuant to Section 13.8 of the Master Lease.  In the event the costs 
associated with the reallocations are not eligible for reimbursement from the CFC 
Surplus Fund or if there are insufficient funds in the CFC Surplus Fund to 
reimburse such costs, then 

6.2.1 At each reallocation period for Ready/Return Areas and Level 5 Storage 
Areas, the Concessionaires shall each pay for their own costs of 
reallocation. 

6.2.2 Upon the reallocation of space for the CSB and the QTA Facility, as well 
as any floor plate changes hereunder, subject to eligibility and availability 
of funds in the Repair and Replacement Fund to pay for the space changes, 
any unfunded costs shall be the expense of the relocating RACs which 
shall bear their own costs of relocation so that no non-moving RAC will 
be required to pay the costs of moving another RAC. 

6.2.3 Two (2) or more RACs may agree to exchange space, spaces or locations 
during the Sublease Term.  In any such event, the individual costs of such 
changes shall be borne by the RACs incurring the costs.  Prior approval by 
the Master Lessee is required. 

6.2.4 If in the tenth (10th) Sublease Agreement Year of the Sublease 
Agreements, a floor plate relocation is required to meet the Market Share 
formula for distribution of space, if eligible for reimbursement from the 
Repair and Replacement Fund, the Master Lessee shall submit a written 
request to City for reimbursement of such costs from the Repair and 
Replacement Fund pursuant to Section 12.7 of the Master Lease.  In the 
event such costs are not eligible for reimbursement from the Repair and 
Replacement Fund or if there are insufficient funds in the Repair and 
Replacement Fund to reimburse such costs, then the costs shall be borne 
by the affected RACs. 
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6.2.5 In adding New Entrants to operate within the CONRAC after the tenth 
(10th) Lease Agreement Year, if there is insufficient room due to the car 
rental market growth, Master Lessee may request that City approve 
discretionary disbursement from either from the CFC Surplus Fund or the 
Repair and Replacement Fund or approve the sale of Additional Bonds or 
use of other funding available to City, sufficient to make infrastructure 
changes for, or the creation of, additional space in the CONRAC to 
accommodate for New Entrants without diminishing the operating space 
of the then existing incumbent RACs and to effect the reallocation and 
relocation of RACs for the subsequent ten (10) year period.  If City 
determines that such costs are not eligible for reimbursement from the 
Repair and Replacement Fund or the CFC Surplus Fund or if eligible, but 
sufficient funds are not available in the Repair and Replacement Fund or 
the CFC Surplus Fund or not available through the issuance of Additional 
Bonds, then Master Lessee shall be not be responsible for such costs.   
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