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Recommendation for Council Action

Austin Gity Council Item ID 22519 Agenda Number , 18,

Meeting Date:
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Language;

Prior Council

Action:

For More

| Information:

Boards and

Commission

Action:

MBE / WBE:

Greg Guernsey, 974-2387,

Related Items:

Additional Bae kup Information

Texas Attorney General issued an opinion conchuding that City Code Chapter 25-1,
Article 12 (Project Duration) violates the state vested rights lawcodiﬁec_iat Chapter 245 of the Local Government

Code. The city adopted the Project Duration ordinance in 1997, a two-year period when state vested rj
islation was no longer in effect The ordinance established a set of rules and ines for development projects to
retzin vested rights to earlier regulations

This ordinance would repeal Project Duration. The ordinance would also amend the City’s rules for “Dormant
Projects,” codified at Section 25-1-552 (Expimtion of Permiits and Projeds), to better align with the current state lawon
dormancy. Project dormancy is a tool authorized under Chapter 245 that allows municipalities to terminate vested
rights for projects that have failed to make progress towards completion as defined under the statute.
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initiate a larger review of existing procedures and authorizes the City Manager to develop a separate proposed
ordinance regarding the Chapter 245 process, As part of this effort, the City Manager is directed to consider the
ordinances and procedures used by other cities.

Finally, this ordinance waives commission review under Chapter 25-1-502 (A mendiment; Renier) and provides for
emergency passage in order to make the amendments effective i ‘

.
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ORDINANCE NO. /\5

AN ORDINANCE AMENDING CITY CODE CHAPTER 25-1 RELATING TO
PROJECT DURATION AND PROJECT DORMANCY; INITIATING CODE
AMENDMENTS TO CHAPTER 25-1 RELATING TO VESTED RIGHTS
APPLICATIONS; AND DECLARING AN EMERGENCY.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. City Code Chapter 25-1 (General Requirements and Procedures) is amended
to repeal Article 12 (Project Duration).

PART 2. City Code Section 25-1-552 (Expiration of Permits and Projects) is amended
to read:

§ 25-1-552 EXPIRATION OF PERMITS AND PROJECTS.
(A) A permit expires on May 11, 2004 if the director determines that:
(1)  the permit did not have an expiration date; and
(2)  no progress had been made towards completion of the project.

(B) A project expires if no progress towards completion has been made within five
years of the date that the first permit application for the project was submitted.

(C)  Progress towards completion of the project shall include [ineludes] any one [er
meore] of the following;:

(1)  an application for a final plat or plan is submitted to a regulatory agency;

(2) a good-faith attempt is made to file with a regulatory agency an
application for a permit necessary to begin or continue towards completion of
the project;

(3) costs have been incurred for developing the project including, without
limitation, costs associated with roadway, utility, and other infrastructure
facilities designed to serve, in whole or in part, the project (but exclusive of
land acquisition) in the aggregate amount of five percent of the most recent
appraised market value of the real property on which the project is located;

(4) fiscal security is posted with a regulatory agency to ensure performance
of an obligation required by the regulatory agency; or
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(5) utility connection fees or impact fees for the project have been paid to a
regulatory agency.

E)—tF it pemits for - project expirerthe projectexpires] c}q
PART 3. The city council initiates amendments to Title 25 (Land Development) of the
City Code to clarify and improve the review procedures and criteria for applications

asserting vested rights under Chapter 245 of the Local Government Code. In preparing a
proposed ordinance for consideration by council, the city manager should consider the
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ordinances and procedures used by other cities.

PART 4. The city council finds that clarifying the requirements for vested rights

applications under Chapter 245 of the Local Government Code con

stitutes an emergency.

Because of this emergency, this ordinance takes effect immediately upon its passage for
the immediate preservation of the public peace, public health, and safety,

PASSED AND APPROVED

, 2013

APPROVED:

Karen Kennard
City Attorney
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ATTEST:

Lee Leffingwell
Mayor

Jannette S. Goodall
City Clerk

COA Law Deparunent
Responsible Att'y BDIL
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Late Backup CJ’
February 28, 2013 5

Hon. Lee Leffingwell, Mayor,

Hon. Shery! Cole, Mayor Pro Tem, and

Members of the City Council

City of Austin

Austin, Texas Via E-mail and Hand Delivery

RE:  Request 1o postpone or vote “no” on Agenda Item No. 18, a proposed ordinance
amending the City’s project duration ordinance and “declaring an emergency”

Dear Mayor Leffingwell, Mayor Pro Tem Cole and Members of Council:

Please postpone any action on your Agenda ltem 18, a proposed ordinance amending
the cily’s project duration ordinance and "declaring an emergency."”

In the alternative, we ask that you vote “no™ on the proposed ordinance unitil there s
sufficient time for the community and, at minimum, the City’s Planning Commission, to review
and comment on the proposal before a decision is made.

The proposed amendment, if approved, would have far reaching effects on the City’s
ability to manage growth and (o protect water quality, public health, safety and the environment.
Such a giant leap should not be made without careful deliberation and the consideration of both
lhe consequences of such an action and polcntial alternatives to the proposed action.

We are aware that in a recent Opinion the Attomey General has staled, with regard to the
City's current expirations, that "A court would likely conclude that the Ordinance provisions
about which you ask are void because they conflict with chapter 245 of the Local Governmenl
Code." The opinion was based on a general hypothetical question without regard to such facts as
whether a particular expiration was in effect prior to the first application pertaining to a
particular projecl. The opinion is the sort of advisory opinion in the absence of any facls or
dispute thal our courts are forbidden to consider. No rash aclion based on the opinion is

Justified.

We are not aware of any emergency that would warran( bypassing the normal Cj Ly
ordinance adoption process and declaring an “emergency.” Neither the ordinance nor the back-
up have provided evidence of any such emcrgeney. We sec no significant harm that would flow
from a postponement of a few weeks; conversely, the consequences of acting hastily could be
severe and far reaching in both time and harm done to Austin’s public health, safety and
welfare.. The actual results of the proposed action have not, as far as we know, been evaluated
by staff or interested stakcholders.

Finally, we note that as project sponsors claim “grandfathering” for decades on end, the
legal arguments against what is, in effect, perpetual grandfathering, grow stronger, This js
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especially true as our water resources are increasingly threatened with pollution and b
unsustainable uses.

As attorneys with extensive legal experience with Chapter 245 or environmental issues,
we ask that you postpone action for at least a few weeks. We are committed to providing you
with further input and alternatives for your consideration if the opportunity is pravided. .

Thank you for your consideration,

Isf
Marisa Perales
fs/
Brad Rockwell
is/
Doug Young
i
Bill Bunch

P.S.  Sarah Baker Faust joins us in requesting a postponement; however, she was out of reach
of computer resources and thus unable to participate in drafting this letter.



GREG ABBOTT

December 10, 2012

The Honorable René O. Oliveira Opinion No. GA-0980
Chair, Committee on Land and Resource

Management Re: Whether a “project duration ordinance” adopted
Texas House of Representatives by the City of Austin contravenes section 245,005 of
Post Office Box 2910 the Local Government Code (RQ-1070-GA)

Austin, Texas 78768-2910

Dear Representative Oliveira:

You inguire about a potential conflict between the City of Austin’s Project Duration
Ordinance (“Ordinance™) and chapter 245 of the Local Government Code.! You contend that the
Ordinance violates chapter 245 by establishing expiration criteria for building projects that differ
from the expiration criteria specified in chapter 245, Request Letter at 3-4, The Ordinance
provisions about which you ask are contained in the Austin City Code as sections 25-1-533(B),
25-1-535(B)(4), and 25-1-535(C)(3).2 See Request Letter at 3. Section 25-1-533(B) provides that;

{i)f a building permit for a building shown on a site plan or a notice
of construction expires before construction begins, the project,
including the preliminary subdivision plan, expires. If all building
permits are not obtained or a notice of construction is not filed within
the time periods contained in . . . [section] 25-1-535 . . ., the project,
including the preliminary subdivision, expires.

AUSTIN CrTY CODE § 25-1-533(B). Section 25-1-535(B)(4) applies in the City’s “Drinking Water
Protection Zone" and provides that:

'See Letter from Honorable René Oliveira, Chair, House Comm, on Land & Res. Mgmt., to Honorable Greg
Abbott, Tex. Att’y Gen. at 1 (Junc 22, 2012), hitp://www.lexasattorneygencral.gov/opin (“Request Lelter™).

*The City of Austin informs us thal it does not enforce certain provisions of the Ordinance. See Brief from Brent
D. Lioyd, Assistant City Alt'y, City of Austin Law Dep't at 2 (July 30, 2012) (atiaching affidavit of Greg Guemnscy, Dir.
of Planning & Dev. Review, which identifics provisions no longer enforced) (“City of Austin Brief”). The provisions
the City asserts it still enforces are the same provisions that you specifically cite to in your request letter. Thus, we
assume that you are concerned about only sections 25-1-533(B), 25-1-535(B)4), and 25-1-535(C)(3) of the Austin City
Code. See AUSTIN, TEX., AUSTIN Crry CODE ch. 25-1, arl, 12, §§ 25-1-533(B), 25-1-535(B)(4), (C)3) (2012).
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[a]n application for a project for which the first application was filed %
on or after September 6, 1997, may comply with original regulations

if all building permits are approved and a notice of construction is
filed within three years of the date the first application is filed.

Id. § 25-1-535(B)(4). Section 25-1-535(C)(3) applies in the City’s “Desired Development Zone”
and provides that:

[aln application for a project for which the first application is filed on
or after September 6, 1997, may comply with original regulations if
all building permits are approved and a notice of construction is filed
within five years of the date the first application is filed.

See id. § 25-1-535(C)(3).”

Home-rule cities, snch as Austin, derive their powers from the Texas Constitution. TEX.
CONST. art. X1, § 5; TEX. Loc. GOV'T CODE ANN. § 51.072 (West 2008). They possess “the full
power of self government and look to the Legislature not for grants of power, but only for limitations
on their power.” Dallas Merchant's & Concessionaire's Ass’n v. City of Dallas, 852 S.W.2d 489,

490-91 (Tex. 1993).

The Texas Constitution prohibits a city ordinance from containing “any provision
inconsistent with . . . the general laws enacted by the Legislature of this State.” TEX. CONST. art. XI,
§ 5(a); see also City of Fort Worth v. Atlas Enters., 311 S.W.2d 922, 924 (Tex. Civ. App.—Fort
Worth 1958, writ ref’d n.r.e.) (discussing severability of municipal ordinances and stating that “[a]
municipal ordinance may be void as to some of its provisions and valid as to others”). A court
would not invalidate an ordinance as inconsistent with a statute unless the court can reach no
reasonable construction that leaves both the ordinance and the statute in effect. In re Sanchez, 81
S.W.3d 794, 796 (Tex. 2002). Nevertheless, “an ordinance which conflicts or is inconsistent with
state legislation is impermissible.” City of Brookside Vill. v. Comeau, 633 S.W.2d 790, 796 (Tex.),
cert, denied, 459 U.S. 1087 (1982).

Chapter 245 of the Local Government Code is a legislative limit on cities’ home-rule power
to regulate construction and development within their jurisdiction. The statute “prohibit{s] land-use
regulators from changing the rules goveming development projects ‘in the middle of the game,’
thereby insulating already underway development and related investment from the vicissitudes
and uncertainties of regulatory decision making and all that may influence it.”- Harper Park Two,
LP v. City of Austin, 359 S§.W.3d 247, 250 (Tex. App.—Austin 2011, pet. denijed). Subsection
245.002(b) provides that “[i]f a series of permits is required for a project, the orders, regulations,

*The Municipal Code defines “Drinking Water Prolcction Zone™ as “the areas within the Barton Springs Zone,
the Barton Creek watershed, all water supply rural watersheds, and all water supply suburban watersheds . . . that are in
the plenning jurisdiction.” Id. § 25-1-21(30). The “Desired Development Zone means the area not within the drinking
waler protection zone.” [d. § 25-1-2t(26).
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4
ordinances, rules, expiration dates, or other properly adopted requirements in effect at the time the
ariginal application for the first permit in that series is filed shall be the sole basis for consideration

of all subsequent permits required for the completion of the project.” TEx. Loc. GOV'T CODE ANN.

§ 245.002(b) (West 2005). The effect of the statute is that “once an application for the first permit
required to complete a property-development ‘project’ is filed with the municipality or other agency
that regulates such use of the property, the agency’s regulations applicable to the ‘project’ are
effectively ‘frozen’ in their then-current state and the agency is prohibited from enforcing subsequent
regulatory changes to further restrict the property’s use.” Harper Park Two, LP, 359 S.W.3d at
248-49.

Section 245.005, entitled “Dormant Projects,” anthorizes cities to enact ordinances that
expire projects when “no progress has been made towards completion of the project.” TEX. Loc.
GOV'T CODE ANN. § 245.005(b) (West 2005); see id. § 245.005(c) (providing a list of factors used
to determine whether progress is being made toward the completion of a project). A project’s
“expiration” necessarily results in the project losing the “frozen” rights granted by chapter 245,
Although the Legislature has permitted cities to expire projects that meet the statutory criteria for
dormancy, it has not provided any further authority under which cities may cause a project to lose
the rights granted by chapter 245, As aresult, any project expiration ordinance that does not comport
with section 245.005’s dormancy criteria conflicts with chapter 245,

Section 245.005 provides:

Notwithstanding any other provision of this chapter, any ordinance,
rule, or regulation enacted pursuant to this section shall place an
expiration date on a project of no earlier than the fifth anniversary of
the date the first permit application was filed for the project if no
progress has been made towards completion of the project.

Id. § 245.005(b). Under the Ordinance, a project’s expiration date could be sooner than five years
after the filing of the first permit application. AUSTIN CITY CODE § 25-1-533(B). Under the statute,
however, a project’s expiration date must be no earlier than five years after the filing of the first
permit application. TEX.LOC. GOV'T CODE ANN. § 245.005(b) (West 2005). Thus, the Ordinance’s
expiration periods conflict with those of the statute. Similarly, under the Ordinance, a project would
expire if “all building permits are not obtained or a notice of construction is not filed within the time
periods” established by the city. AUSTIN CITY CODE § 25-1-533(B). However, under the statutc, a
project may not expire unless it meets the dormancy criteria contained in section 245.005, TEX.Loc.
Gov'T CODE ANN. § 245.005(c)(2) (West 2005). The failure to obtain all building permits or file
a notice of construction within a time period set by the city is not one of the criteria set forth in
section 245.005. Thus, the Ordinance’s criteria for expiring a project conflicts with that of the
statute. See In re Sanchez, 81 S.W.3d at 796.4

‘Briefing we received in conneclion with your request argues that subsection 245.002(a)’s reference to
“expiration dates” implicitly authorizes a regulatory agency to impose cxpiration dates on permits. See City of Austin
{continued...)
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Accordingly, a court would likely conclude that the Ordinance is void to the extent it causes
a project to expire sooner than it would under the provisions of section 245.005 of the Local
Government Code. Likewise, a court would likely conclude that the Ordinance is void to the extent
it causes a project to expire regardless of whether the project meets the section 245.005 criteria for
progress towards completion of the project.’

4(...continued) _
Brief at 3; Brief from Scolt N. Houston, General Counsel, Texas Municipal League at 2 (Aug.9,2012). No Texas court
has addressed his issue, and we need not address it here. The argument is unavailing to our consideration because the
Ordinance results in the expiration of projects, not permits. The rights guaranteed to projects by chapter 245 continue
to apply regardiess of the expiration of individual permils within a project.

*It has been suggested in briefing submilied to this office that, because the Ordinance became effective on
September 6, 1997, it is in violation of sections 2 and 3(a) of House Bill 1704 enacted in 1999. See Brief from Andrew
Weber, Kelly Hart & Hallman, on behalf of the Real Estate Council of Austin al 2—4 (June 29, 2012), See alse Act of
Apr. 29, 1999, 76th Leg., R.S., ch. 73, §§ 1(a), 2, 1999 Tex. Gen, Laws 431, 432, 434 (cff. May i 1, 1999) (finding that
former subchapter 1, chapter 481 of the Government Code “was inadvertently repealed” and adding chapter 245). House
Bill 1704 provides thal chapter 245 applies retroactively to a “project in progress on or commenced after September I,
1997" and that “any actions taken by a regulatory agency for the issuance of a permit, as those terms are defined by
Section 245.001, Lacal Government Code, . . . after that repeal and before the effective date of this Act, shall not causc
or require the expiration or termination of a project, permit, or series of permits to which Section 2 of this Act applies.”
1d. §§ 2, 3(a). We do not address the question because we have concluded that the Ordinance conflicts with chapter 245,
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A court would likely conclude that the Ordinance provisions
about which you ask are void because they conflict with chapter 245
of the Local Government Code.

Very truly yours,

GREGI/ABBOTT

Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General

JAMES D. BLACKLOCK
Deputy Attorney General for Legal Counsel

JASON BOATRIGHT
Chairman, Opinion Committee

Charlotte M. Harper
Assistant Attorney General, Opinion Committee



LOCAL GOVERNMENT CODE CHAPTER 245. ISSUANCE OF LOCAL PERMITS Page | of 7

LOCAL GOVERNMENT CODE l?./

TITLE 7. REGULATION OF LAND USE, STRUCTURES, BUSINESSES, AND RELATED
ACTIVITIES

SUBTITLE C. REGULATORY AUTHORITY APPLYING TO MORE THAN ONE TYPE OF
LOCAL GOVERNMENT

CHAPTER 245. ISSUANCE OF LOCAL PERMITS

Sec. 245.001. DEFINITIONS. 1In this chapter:

(1) "Permit" means a license, certificate, approval,
registration, consent, permit, contract or other agreement for
construction related to, or provision of, service from a water or
wastewater utility owned, operated, or controlled by a regulatory
agency, or other form of authorization required by law, rule,
regulation, order, or ordinance that a berson must obtain to perform
an action or initiate, continue, or complete a project for which the
permit is sought.

(2) "Political subdivigion" means a political subdivision
of the state, including a county, a school district, or a
municipality.

(3) "Project" means an endeavor over which a regulatory
agency exerts its jurisdiction and for which one or more permits are
regquired to initiate, continue, or complete the endeavor.

(4) "Regulatory agency" means the governing body of, or a
bureau, department, division, board, commission, or other agency of,
a political subdivision acting in its capacity of processing,
approving, or issuing a permit.

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999.

Amended by: )
Acts 2005, 79th Leg., Ch. &, Sec. 1, eff. Apriil 27, 2005.

Sec. 245.002. UNIFORMITY OF REQUIREMENTS. {(a) Each
regulatory agency shall consider the approval, disapproval, or
conditional approval of an application for a permit solely on the
basis of any orders, regulations, ordinances, rules, expiration

http:/lwww.statutes.legis.state.lx.us/DocleG/hmllLG.245 .htm 23NN 2
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dates, or other properly adopted requirements in effect at the ‘
time: ‘:

(1) the original application for the permit is filed for I”
review for any purpose, including review for administratiwve \3
completeness; or

(2) a plan for development of real property or plat
application is filed with a regulatory agency.

(a-1) Rights to which a permit applicant is entitled under
this chapter accrue on the filing of an original application or plan
for development or plat application that gives the regulatory agency
fair notice of the project and the nature of the permit sought. An
application or plan is considered filed on the date the applicant
delivers the application or plan to the regulatory agency or
deposits the application or plan with the United States Postal
Service by certified mail addressed to the regulatory agency. A
certified mail receipt obtained by the applicant at the time of
deposit is prima facie evidence of the date the application or plan
was deposited with the United States Postal Service.

(b) If a series of permits is required for a project, the
orders, regulations, ordinances, rules, expiration dates, or other
properly adopted requirements in effect at the time the original
application for the first permit in that series is filed shall be
the sole basis for consideration of all subsequent permits required
for the completion of the project. All permits required for the
project are considered to be a single series of permits.

Preliminary plans and related subdivision plats, site plans, and all
other development permits for land covered by the preliminary plans

or sgubdivision plats are considered collectively to be one series of
permits for a project.

(c) After an application for a project is filed, a regulatory
agency may not shorten the duration of any permit reguired for the
project.

(d) Notwithstanding any provision of this chapter to the
contrary, a permit holder may take advantage of recorded subdivision
plat notes, recorded restrictive covenants required by a regulatory
agency, or a change to the laws, rules, regulations, or ordinances
of a regulatory agency that enhance or protect the project,
including changes that lengthen the effective life of the permit

httn-/lanvw etatntes leois state 1x.us/Docs/LG/htm/LG.245.htm 2/28/2013
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after the date the application for the permit was made, without
forfeiting any rights under this chapter. (L\
(e} A regulatory agency may provide that a permit application
expires on or after the 45th day after the date the application is ”:‘
filed if: \
(1) the applicant fails to provide documents or other
information necessary to comply with the agency's technical
requirements relating to the form and content of the permit
application;
(2) the agency provides to the applicant not later than
the 10th business day after the date the application is filed
written notice of the failure that specifies the necessary documents
Oor other information and the date the application will expire if the
documents or other information is not provided; and
(3) the applicant fails to provide the specified
documents or other information within the time provided in the
notice.
(£) This chapter does not prohibit a regulatory agency from
requiring compliance with technical requirements relating to the
form and content of an application in effect at the time the
application was filed even though the application is filed after the
date an applicant accrues rights under Subsection {a-1).
{g) Notwithstanding Section 245.003, the change in law made to
Subsection (a) and the addition of Subsections (a-1), (e), and (£)
by S.B. No. 848, Acts of the 79th Legislature, Regular Session,
2005, apply only to a project commenced on or after the effective
date of that Act.

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999.
Amended by:
Acts 2005, 79th Leg., Ch. 6, Sec. 2, eff. April 27, 2005.

Sec. 245.003. APPLICABILITY OF CHAPTER. This chapter applies
only to a project in progress on or commenced after September 1,
1997. For purposes of this chapter a project was in progress on
September 1, 1997, if:
(1) before September 1, 1997:
(a) a regulatory agency approved or issued one or

http://www.slatutes.legis.state.tx.uleocs/LGlhn'n/LG.245.htm nRMNNI2



LOCAL GOVERNMENT CODE CHAPTER 245. ISSUANCE OF LOCAL PERMITS Page 4 of 7

more permits for the project; or <:;!”

(B) an application for a permit for the project was \6

filed with a regulatory agency; and
(2) on or after September 1, 1997, a regqulatory agency
enacts, enforces, or otherwise imposes:

(A) an order, regulation, ordinance, or rule that in
effect retroactively changes the duration of a permit for the
project;

(B) a deadline for obtaining a permit required to
continue or complete the project that was not enforced or did not
apply to the project before September 1, 1997; or

(C) any requirement for the project that was not
applicable to or enforced on the project before September 1, 1997.

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999,

Sec. 245.004. EXEMPTIONS. This chapter does not apply to:

(1) a permit that is at least two years old, is issued
for the construction of a building or structure intended for human
occupancy or habitation, and is issued under laws, ordinances,
procedures, rules, or regulations adopting only:

(A) uniform building, fire, electrical, plumbing, or
mechanical codes adopted by a recognized national code organization;
or

(B) 1local amendments to those codes enacted solely
to address imminent threats of destruction of property or injury to
persons;

(2) wmunicipal zoning regulations that do not affect
landscaping or tree preservation, open space or park dedication,
property classification, lot size, lot dimensions, lot coverage, or
building size or that do not change development permitted by a
restrictive covenant required by a municipality;

(3) regulations that specifically control only the use of
land in a municipality that does not have zoning and that do not
affect landscaping or tree preservation, open space or park
dedication, lot size, lot dimensions, lot coverage, or building size;

(4) regulations for sexually oriented businesses;

(5) municipal or county ordinances, rules, requlations,

httn-/fwww stamtes. legis.state. tx.us/Docs/LG/htm/LG.245.htm 2/28/2013
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Oor other requirements affecting colonias; C}/\u

(6) fees imposed in conjunction with development permits;

(7)  regulations for annexation that do not affect
landscaping or tree breservation or open space or park dedication;

(8) regulations for utility connections;

(9) regulations to brevent imminent destruction of
property or injury to persons from flooding that are ef fective only
within a flood plain established by a federal flood control program

occupancy;
(10) construction standards for public works located on
public lands or easements; or
(11) regulations to prevent the imminent destruction of
property or injury to persons if the regulations do not:
(A) affect landscaping or tree preservation, open
Space or park dedication, lot size, lot dimensions, 1lot coverage,
building size, residential or commercial density, or the timing of a
Project; or
(B) change development permitted by a restrictive
covenant required by a municipality.

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999,
Amended by Acts 2003, 78th Leg., ch. 646, Sec. 1.
Amended by:

Acts 2005, 79th Leg., Ch. 31, sec. 1, eff. September 1, 2005,

Sec. 245.005. DORMANT PROJECTS. (a) After the first
anniversary of the effective date of thig chapter, a regulatory
agency may enact an ordinance, rule, or regulation that Places an
expiration date on a permit if as of the first anniversary of the
effective date of thig chapter: (i) the permit does not have an
expiration date; and (ii) no progress has been made towards
completion of the project. Any ordinance, rule, or regulation
enacted pursuant to this subsection shall Place an expiration date
of no earlier than the fifth anniversary of the effective date of
this chapter.

(b) A regulatory agency may enact an ordinance, rule, or
regulation that places an expiration date of not less than two years

http:/lwww.statules.legis.state.tx.us/Docs/LG/htm/LG.245.hm1 ekt lals
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on an individual permit if no progress has been made towards t:
completion of the project. Notwithstanding any other provision of fjt
this chapter, any ordinance, rule, or regulation enacted pursuant to \
this section shall place an expiration date on a project of no
earlier than the fifth anniversary of the date the first permit
application was filed for the project if no progress has been made
towards completion of the project. Nothing in this subsection shall
be deemed to affect the timing of a permit issued solely under the
authority of Chapter 366, Health and Safety Code, by the Texas
Commigsion on Environmental Quality or its authorized agent.

{(¢) Progress towards completion of the project shall include
any one of the following:

(1) an application for a final plat or plan is submitted
to a regulatory agency;

(2) a good-faith attempt is made to file with a
regulatory agency an application for a permit necessary to begin or
continue towards completion of the project;

(3) costs have been incurred for developing the project
including, without limitation, costs associated with roadway,
utility, and other infrastructure facilities designed to serve, in
whole or in part, the project (but exclusive of land acquisition) in
the aggregate amount of five percent of the most recent appraised
market value of the real property on which the project is located;

{(4) fiscal security is posted with a regulatory agency to
ensure performance of an obligation required by the regulatory
agency; or

(5) wutility connection fees or impact fees for the
project have been paid to a regulatory agency.

Added by Acts 1999, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999.
Amended by:
Acts 2005, 79th Leg., Ch. 31, Sec. 1, eff. September 1, 2005.

Sec. 245.006. ENFORCEMENT OF CHAPTER. (a) This chapter may
be enforced only through mandamus or declaratory or injunctive
relief.

(b) A political subdivision's immunity from suit is waived in
regard to an action under this chapter.
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C

Added by Acts 1899, 76th Leg., ch. 73, Sec. 2, eff. May 11, 1999, ‘l
Amended by: \
Acts 2005, 79th Leg., Ch. 31, Sec. 1, eff. September 1, 2005,

Sec. 245.007. CONSTRUCTION AND RENOVATION WORK ON COUNTY -OWNED
BUILDINGS AND FACILITIES IN CERTAIN COUNTIES. (a) This section
applies only to a building or facility that is owned by a county
with a population of 3.3 million or more and is located within the
boundaries of another political subdivision.

(b) A political subdivision may not require a county to notify
the political subdivision or obtain a building permit for any new
construction or any renovation of a building or facility owned by
the county if the construction or renovation work is supervised and
inspected by an engineer or architect licensed in this state.

(e) This section does not exempt a county from complying with
the building standards of the politicail subdivision during the
construction or renovation of the building or facility.

Added by Acts 2005, 79th Leg., Ch. 532, Sec. l, eff. June 17, 2005.
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Print ] ‘
Austin City Code O/\o\

ARTICLE 12. PROJECT DURATION,

§ 25-1-531 RELATIONSHIP TO OTHER LAW.

(A) This article does not extend a deadlne for, or expiretion date of, an application or approval under this
title.

(B)  This article supersedes any conflicting provisions of this title, of other ordinances outside the Code, and
of any other rules or regulations adopted under the Code or ordinances.

Source: Ord. 990225-70; Ord, 031211-11.
§ 25-1-532 DEFINITIONS.
In this article:

(1) APPLICATION means an application for approval of a preliminary subdivision plan, final subdivision
plat, or a site plan.

(2) CONSTRUCTION means:
(a) forasite plan, the construction of site plan improvements;

(b) for a subdivision, the construction of infrastructure including streets, utilities, water quality facilities,
and drainage facilities; or

(c) for a building permit, the construction of the buildmg for which the building permit is issued, but not
the construction of any site improvement not a part of the building.

(3) FIRST APPLICATION means the first application approved by the City for a project that requires
more than one application approval

(4) INTERESTED PARTY means a person described in Section 25-1-131 (Interested Parties) or an
officer of an environmental organization registered with the director.

(5) NONPROFIT CORPORATION means a non-profit corporation that has been granted tax exempt
status under 26 U.S.C. § 501(c)(3).

(6) NOTICE OF CONSTRUCTION means a notice required for construction other than construction
that requires a building permit.

(7) ORIGINAL REGULATIONS means the regulations in effect on the date that the first application in a
series of applications for a project was filed,
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(8) PROJECT means a proposal for development that has a specific objective and that requires the

approval of one or more applications. C);PD
(9) REGULATIONS means land development regulations contained in this title or the administrative rules
adopted under the City Code.

(10) SMALL PROJECT means a project on less than five acres of land which has been under the
continuous ownership by the applicant since August 31, 1987, and is not part of a larger project or development.

(11) SUBSEQUENT REGULATIONS means the regulations in effect on the date that an application
other than the first application is filed.

Source: Ord. 990225-70; Ord. 990805-46; Ord, 031211-11.
§ 25-1-533 GENERAL RULES.

(A)  Except as otherwise provided in this article, an application must comply with the regulations in effect
on the date the application is filed.

(B) Ha building permit for a building shown on a site phn or a notice of construction expires before
construction begins, the project, including the preliminary subdivision plan, expires. Ifall building permits are not
obtained or a notice of construction is not filed within the time periods contained in Sections 25-1-534
(Exceptions To Provide A One-Year Grace Period) and 25-1-535 (Exceptions To The General Rules), the
project, inchuding the preliminary subdivision, expires. In that circumstance, the applicant must file a new
application and comply with the regulations in effect on the date ofthe new application.

(C) The expiration date of a site plan approved before September 6, 1997, controls over the exceptions
prescribed in this article.

Source: Ord. 990225-70; Ord. 031211-11.
§ 25-1-534 EXCEPTIONS TO PROVIDE A ONE-YEAR GRACE PERIOD.

(A) Ifanapplication complies with Subsections (B) and (C), the application may comply with original
regulations if all building permits are approvedrand a notice of construction is filed before September 6, 1998.

(B)  This section applies to the following:

(1)  except for a small project or a project that is owned by a non-profit corporation, an application for
a project within the Drinking Water Protection Zone for which the first application was filed before September 1,
1987; or

(2) anapplication for a project within the Drinking Water Protection Zone or the Desired Development
Zone for which the first application:

(@) was filed on or after September 1, 1987, and before September 6, 1997; and

(b) that was subject to an exemption from water quality regulations under Section 13-2-502
(Exemptions).
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(C) A project with an application described in Subsection (B) must have either: }’ 1/\

(1)  except as provided in Subsection (C)(2), obtained one or more approvals for a final subdivision
plat, inchiding subdivision construction plans for infrastructure, for at least 50 percent of the land area within the
project between September 1, 1992, and September 6, 1997; or

(2) obtained one or more approvals for a site plan, excluding subdivision construction plans for
infrastructure, for at least 30 percent of the Iand area within the project between September 1, 1992, and
September 6, 1997; or

(3) since September 1, 1992, has incurred direct costs for development of the project (exclusive of
land acquisition, interest expense, attorneys fees, allocated corporate overhead, and ad valorem taxes) in the
lesser amount of:

(@) 10 percent of the most recent appraised market value of the real property on which the project
is Jocated, as established by the applicable Appraisal District; or

(®) $ 1 million.

Source: Ord. 990225-70; Ord. 031211-11.
§ 25-1-535 EXCEPTIONS TO THE GENERAL RULES.

(A) The exceptions prescribed in this section do not apply to an application described in Section 25-1-534
(Exceptions To Provide A One-Year Grace Period) of this article.

(B) Withn the Drinking Water Protection Zone, the following apply:

(1) Except as provided in Subsection (B)(3), an application for a single family residential subdivision for
which the first application was filed on or after September 1, 1987, and before September 6, 1997, may comply
with original regulations if a notice of construction is filed before September 6, 1999.

(2)  Except as provided in Subsection (B)(3), an application for a project other than a single family
residential subdivision project, for which the first application was flled on or after September 1, 1987, and before
September 6, 1997, may comply with original regulations if an application for a site plan is approved before
September 6, 1998, and all building permits are approved and a notice of construction is filed before September
6, 1999.

(3) Anapplication for a small project or a project owned by a non-profit corporation for which the first
application was filed before September 6, 1997, may comply with original regulations if all building permits are
approved and a notice of construction is filed before September 6, 2000.

(4) Anapplication for a project for which the first application was filed on or afler September 6,
1997, may comply with original regulations if all building permits are approved and a notice of construction i
filed within three years of the date the first application is filed.

(5) The applicant for a project for which the first application is filed on or after September 6, 1997,
may request that the director grant a single one year extension of the deadline for building permit approval or the
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filng of notice of construction under Section 25-1-537 (Extension Of Deadlines). (ll

(C)  Inthe Desired Development Zore, the following apply: /.1,’]/

(1) Anapplication for a project for which the first application was filed before September 1, 1987, may
comply with original regulations if all building permits are approved and a notice of construction is filed before
September 6, 1999,

(2) Anapplication for a project for which the first application was filed on or after September 1, 1987,
and before September 6, 1997, may comply with original regulations if all building permits are approved and a
notice of construction is filed before September 6, 2002.

(3) Anapplication for a project for which the first application is filed on or after September 6, 1997,
may comply with original regulations if all building permits are approved and a notice of construction i filed
within five years of the date the first application is filed.

Source: Ord. 990225-70; Ord. 031211-11.
§ 25-1-536 NOTICE OF CONSTRUCTION.

A notice of construction must be filed with the director and include a description of the improvements to be
constructed. A notice of construction expires 180 days after the notice is filed unless construction has begun or at
any time when construction is abandoned.

Source: Ord. 990225-70; Ord. 031211-11.
§ 25-1-537 EXTENSION OF DEADLINES.

(A)  Anapplicant may file a request for an extension authorized by Section 25-1-535 (BX5) (Exceptions
To The General Rules) with the director not later than 60 days before the deadline prescribed in Section 25-1-
335(B)(4) (Exceptions To The General Rules).

(B)  The director shall grant an extension if the applicant for the extension has:

(1) obtained one or more approvals for a final subdivision plat, inchuding subdivision construction plans
for nfrastructure, for at least 50 percent of the land area within the project; or

(2) obtained one or more approvals for a site plan, excluding subdivision construction plans for
infrastructure, for at least 30 percent ofthe land area within the project; or

(3) has ncurred direct costs for development of the project (exclusive of land acquisition, interest
expense, attorneys fees, allocated corporate overhead, and ad valorem taxes) in the lesser amount of

(a) 10 percent of the most recent appraised market value of the real property on which the project
is located, as established by the applicable Appraisal District; or

() $ 1 milion.
Source: Ord. 990225-70: Ord. 031211-11.
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§ 25-1-538 VOLUNTARY COMPLIANCE. (/\/11’5

(A) This section applies to projects for which the first application was filed on or after September 1, 1987,
and before September 6, 1997,

(B) Anapplication for a project in the Drinking Water Protection Zone that may comply with original
regulations may be withdrawn and a new application filed to comply with the regulations in effect on the date the
new application is filed. Ifa new application is filed, all building permits must be approved and a notice of
construction filed within 10 years ofthe date on which the new application is approved. The new application
nust reduce impervious cover as follows:

(1)  Other than in the Barton Springs Zone, impervious cover rmust be reduced to not more than the
lesser of 25 percent of net site area or of the impervious cover limitations for the net site area under the
regulations in effect for the original application; and

(2)  Other than in the Barton Springs Zone, impervious cover must be reduced to not more than the
lesser of 20 percent of the net site area in any portion of the recharge zones of the Northern Edwards Aquifer
and Southern Edwards Aquifer located outside the Barton Springs Zone or of the impervious cover limitations
for the net site area under the regulations i effect for the original application.

Source: Ord. 990225-70; Ord. 031211-11,
§ 25-1-539 INCENTIVES FOR UPDATING TO CURRENT REGULATION S.

An application that may comply with original regulations may be withdrawn and a new application filed that
complies with the regulations in effect on the date of the new application. As an incentive, the city council may
approve modifications of site development regulations, other than compatibility standards, water quality
regulations, or drainage regulations.

Source: Ord. 990225-70: Ord. 031211-11.
§ 25-1-540 MANAGED GROWTH AGREEMENTS.

An applicant who files the first application for a project after September 5, 1997 may request that the city
council enter into a Managed Growth Agreement for planning and developing large projects, long term projects,
or any project which has special benefits that are in the public interest, The agreement may specify the time
period during which an application may comply with original regulations and shall establish an expiration date for
each application necessary to complete the project ifthe otherwise applicable expiration date is to be extended.

Source: Ord. 990225-70; Ord. 031211-1].
§ 25-1-541 WAIVER OF FEES.

The director shall waive the filing fee for an application that is required to bring a project into compliance with
subsequent regulations under this article.

Source: Ord. 990225-70; Ord. 031211-11.
§ 25-1-542 NONAPPLICABILITY; COUNCIL AGREEMENTS.
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(A) This article does not apply to:

(1) Chapter 25-12, (Technical Codes), or Chapter 25-3, (Traditional Neighborhood District), of
the City Code;

(2) all zoning regulations; 0}
(3) ordinances and regulations for utiity comections; 9“
(4) ordinances and regulations to prevent the imminent destruction of property or injury to persons;

) ordinances and regulations regarding the construction of public works located on public lands
and easements.

(6) ordinances and regulations necessary to comply with federal or state requirements,

(B) The following agreements are governed by their terms and laws applicable thereto and are not subject
to this article:

(1) aplanned development area agreement approved by the council or a planned development area
combmning district;

(2) asite plan that was specifically incorporated by reference into a public restrictive covenant, and that
may be modified, amended, or terminated by only the mutual agreement of the council and the owners of the
property encumbered by the restrictive covenant;

(3) aplamned unit development zoning district or a Planmed Unit Development Agreement in the extra-
territorial jurisdiction;

(4) asite plan approved by council in connection with a zoning or rezoning request that was specifically
incorporated by reference into the ordinance zoning the property covered by the site plan; or

(5) amumicipal utility district consent agreement;
(6) aschool district development agreement;

(7)  aplan for development established in a litigation settlement agreement to which the City is a party;
or

(8) Brackenridge Development Agreement.

Source: Ord. 990225-70; Ord. 031211-11.

ARTICLE 13. DORMANT PROJECT EXPIRATION.

§ 25-1-551 DEFINITIONS.
In this article, "permit," "project,” and "regulatory agency" have the meanings assigned to them by Texas Local
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Government Code Chapter 245 (Issuance Of Local Permits).

Source: Ord. 20050512-035. 6
§ 25-1-552 EXPIRATION OF PERMITS AND PROJECTS. 4

(A) A permit expires on May 11, 2004 ifthe director determines that:
(1)  the permit did not have an expiration date; and
(2) no progress had been made towards completion of the project.
(B) Progress towards completion of the project includes any one or more of the following;
| (1) anapplication for a final plat or plan is submitted to a regulatory agency;

(2) a good-faith attempt is made to file with a regulatory agency an application for a permit necessary to
begin or continue towards completion of the project;

(3) costs have been incurred for developing the project including, without limitation, costs associated
with roadway, utility, and other infrastructure facilities designed to serve, in whole or in part, the project (but
exclusive of land acquisition) in the aggregate amount of five percent of the most recent appraised market value
of the real property on which the project is located;

(4) fiscalsecurity is posted with a regulatory agency to ensure performance of an obligation required by
the regulatory agency; or

(5)  utility connection fees or impact fees for the project have been paid to a regulatory agency.
(C) Ifall permits for a project expire, the project expires.

Source: Ord, 20050512-035.
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