BOARD/COMMISSION RECOMMENDATION

Parks and Recreation Board

Recommendation Number: (20130723-002): Parkland Dedication City Audit Report

Re: Parkland Dedication City Audit Report

During the summer of 2012 the Parks and Recreation Board began to hear increasing concern from
citizens and policy makers about the Parkland Dedication program. Questions existed about how funds
were managed, how they were distributed, and where the funds were being used. In response to these
concerns, the Parks and Recreation Board convened a working group to examine the issue. These
investigations preceded the report from the Office of the City Auditor. During their investigation board
member Lynn Osgood met with them to share the workgroup’s findings. Now that the audit report has
been issued the Parks and Recreation Board would like to submit this letter to Council to outline their
reaction to the report and to list further recommendations they have that were not outlined by the
Auditor.

The PARB subcommittee’s earlier investigations included numerous meetings with PARD staff, an
examination of precedents from other cities, and numerous conversations with local developers to hear
their concerns as well. After our conversations and extensive work with PARD staff we developed a
number of recommendations that expand upon the City Auditor’s recommendations.

Recommendations

1) Transparency: Following in line with the audit report, and to address the original concerns
raised by citizens and policy makers, the Parks and Recreation Board supports the creation of an
online reporting system for PLD funds expenditures so that the general public can have a better
understanding of how the funds are distributed. We do recognize however that one of the
major issues for creating a system of transparency is the staffing that it will require. The PLD
system has only recently moved from a paper-based to a digital process ~ something not fully
explained within the auditor’s report. It will take additional staff to digitize back records and to
make a system that can be accessible to the pubic. We support the creation of a staff position
for the creation of such a system.

2) Commercial Properties: Currently PLD funds are gathered from residential development. We
recommend the expansion of the PLD ordinance to include commercial properties. Parks are
not used solely on a residential basis. As Austin urbanizes, our parks have become vital
components in the day-to-day workings of businesses as well. Whether it is eating lunch
outdoors or taking part in a mid-day “boot camp”, we know that our urban parks are amenities



3)

4)

that contribute to our business communities and we believe that commercial developments
should contribute to the creation of parks as well.

Formula: Also in support of the City Auditor’s report we agree that the formula for assessing
fees needs to reformulated. Since the writing of the initial ordinance research has come forward
about different formulas for procuring funds. The current ordinance changes $650/applicable
unit. The $650 was computed based on a city manager’s assessment that determined the
standard cost of parkland acquisition and development. We would recommend 1) reexamining
the formula to ensure that current fees reflect current acquisition and development costs, 2)
making the formula explicit within the ordinance, and 3) creating language within the ordinance
that would require the formula to be recomputed every two years in order to ensure that the
fees stay in line with current development trends. In the reformulation of the fee we suggest
following the work of Dr. John Crompton as outlined in his analysis of PLD ordinances in Texas.

MUDs and PUDs: in addition to efforts to reassess the current PLD formula, the Board also
recommends reexamining the fee per dwelling for PUDs and MUDs. (This fee is outlined in the
Technical Manual Series: Administrative Criteria Manual, Land Use Section. ) While the parkland
assessment of 10 acres/1000 meets recreational standards today, the parkland investment
component of $200/dwelling unit is not adequate to meet today’s cost for real estate or
amenities.

Areas to be carefully considered in the future

5)

6)

7)

Acknowledgement: Outside of the ordinance, and alongside the issues of transparency, we
recommend that PARD staff develop a mechanism for acknowledging the funds that are
collected from the various developments. This does not mean creating an overt form of
commercialization within the parks, but rather finding some way to publically acknowledge
where funding for park improvements and park acquisitions are coming from.

Language:

Language within the current ordinance is open-ended. This is beneficial to the extent that it
allows for the widest possible application of the funds. However, given the need to create a
system of transparency we suggest adding language that would a) specifically define the terms
“park amenity” and “park improvement” and “park structure”, and b) specifically include
language that would expand the possibility of using parkland dedication funds for municipal
parks and trails.

Affordable Housing: Currently the ordinance states that PLD fees are determined by
“multiplying the number of dwelling units by the parkland cost for each dwelling unit, excluding
the affordable dwelling units.” While we in no way wish to add burden to the City’s work in
creating affordable housing we do encourage an open discussion about the public use of
available land plots and the need to balance housing with open space needs.

And a final work of note. We also want to bring to the Council’s attention that there is very little “land”
in the PLD program. With property values rising it is quite difficult to gather enough funds to acquire
new parkland in underserved areas. This is not a fault of the PLD program. ldeally more PLD funds

i Crompton, J. L. (2010). "An Analysis of Parkland Dedication Ordinances in Texas." Journal of Park and Recreation
Administration 28(1): 70-102.



would be used towards that goal, but with low budget funding we understand the PLD funds must be
used to create new amenities. It does however point to the fact that PARD and the City need to
strategize on how to acquire new parcels in urbanizing areas. As we densify, land values will only get
more expensive and our ability to provide needed parks in gap areas will only get more difficult. It is
important to expend the funds in a timely manner as the City Auditor’s report outlined. But it is also
important to have a plan in place to ensure that we as a city can acquire the urban parkiand necessary
to remain a vital, sustainable, and attractive city.

Date of Approval: _July 23, 2013

Record of the vote: Unanimous on a 7-0 vote

Attest: . g




Journa! of Park and Recreation Administration Volume 28, Nwmnber 1
Spring 2010 pp. 70-102

An Analysis of Parkland Dedication
Ordinances in Texas

John L. Crompton

EXECUTIVE S8UMMARY: Parkiand dedication ordinances from 48 Texas cities
were analyzed. All ordinances inoorporated 8 land requirement and a foe in lieu
alternative to it, but only 10 of them contained a provision for a park development
fee. Most of the citics that imposed a fee in lien and/or park development fee
appeuadmdeﬁwthemubiuuﬂynﬁummpiﬁeﬂly,whichismlﬂmlym
be accepted by the cowts. A recommended approach for calculating the level of
service that meets the U.S. Supreme Court’s criterion of “rough propartionality”
is provided. Other widespread limitations among the ordinances were a fiilure
to: incorparate a time period for expending fees; give credit for private amenities
wiﬂ:inadevelopmnﬂ;amndurdinmcesbeymdihelevelofneighboﬂmod
pathandhsnbdivin'ominﬂmexmmimﬁaljuﬁsdinﬁm;mdmdm
periodic reviews of ardinances to update them, Reasons for the underutilization
c:t‘pnkhnddedicaﬁmmdimcesidmﬁﬂedintheanalymandmm
mﬁfyingﬂﬂsismemadd:mdbyposingdnuquesﬁms.ﬁst,wbutmm
saurces of the unrealized potential of parkland dedication ordinances? Three
Teasons relating to their myopic scope are identified: failure to extend ordinances
bcyondneighhothoodpadmtomb:ueeommhymdreﬁomlpuh;ﬁihm
mmdmdinmmirmminmdﬁu'exﬁsmﬁmhljnﬂsdicﬁmmd
inability to take advantage of reimbursement provision ordinances. A second
source of their unrealized potential is the failure to set dedications at a level
ﬁatmmdlﬂ:emassodmdwiﬂlthewqtﬁsiﬁmmddwclopmmoﬂhc
additional park capacity required to meet the demands of new residents. The
secons question was, why is their potential not being realized? Two reasons are
m’mmiamﬁvmﬂwmdinmmtappwingﬂumduofmmy

mvhemmingﬁrit;ﬂ:uhernaﬁvesmtoniseﬂxummﬁngmﬁmmor
hwuﬁemmmity’nquaﬁtyofﬁ&,nﬁﬁuofwﬁd:mpnliﬁmﬂya&uﬁw;
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and a recognition that parkiand dedication requirements are not likely to lead to
any resident being unable to afford a new home,
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Parklend dedication is & local government requirement imposed on subdivision
developers ar builders, mandating that they dedicate land for a park and/or pay a fee to
be used by the government entity to acquire and develop park facilities, These dedications
are a means of providing park fucilities in newly developed areas of a jurisdiction without
burdening existing city residents. They may be conceptualized as  type of user fee because
the intent is that the landowner, developez, or new homeowners, who are responsible for
creating the demand for the new park facilities, should pay for the cost of new parks.

Thephﬂowphyisﬂmbmemdsvdopmmtmm:nudfouddiﬁonﬂpﬂ
amenities, the people responsible for creating that need should bear the cost of providing
the new amenities. Neighbarhood and community parks are intended to serve those people
in the areas proximate to them. Thus, they make no positive contribution to the quality of
kife of existing residents, suggesting there is no reason why existing residents shonld be
asked to raise their taxes to pay for them. In essence, what a community is saying to new
residents is: “This is the quality of life we have here. If you move hare, we expect you to
maintain it. If you are not willing to pay this parkisnd dedication fie, then go elsewhere
where the fee is lower, becsuse that city has an inferior peark system.”

An appesling feature of parkdand dedication is that it is responsive to market
conditions. If fewer new people come to the city than predicted, then less money is
forthcoming, so fewer parks are built. Similarly, as costs for acquisition and development
of parks increase (or decrease), then parkland dedication requirements can be increased (or
decreased) accordingly.

Perspectives toward parkland dedication are likely to vary among different
stakeholders; elected officials, developers, new residents and existing residents (Crompton
1997). However, from the pemspective of elected officials, who are the key decision makers
on this issue, parkland dedication enables them to protect the interests of curent residents
and to manage growth. A basic and long-held principle of growth mansgement is that
development must be supparted by edequate publio facilities and services and that private
and public investment must be coardinated to achieve that objective. Parkiand dedication
ordinances are intended to ensure that park facilities are available when homeownesrs
purchase their new homes, and to avoid suthorizing development without ensuring that the
park infrastracture necessary to support the new demands is available.

The purpose of this paper is to report on the present status of parkland dedication
ordinsnces in Texas. A survey was sent to all municipalities in Texas that were known to
bave public park amenities. Out of the 117 cities that were contacted, 83 responded and
48 reported thoy had parkland dedication ondinances, Copies of all those ordinances were
obﬁndndmhﬁnwdammmwmm'msmmﬂmm
content of those 48 ordinances.
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Playgrounds.” In 1923, the City of Bluefield, West Virginia, required “Not less than five
per cent of the area of all plsts shall be dedicated by the owner for parks and playground
purposes except in the case of 8 very small area.” (Weir, 1928),
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mmmumwammummmm
later in 1987, 183 Texas communities were contacted. Of these, 113 responded (62%) and
l9ofﬂnunmpmedhavingpatklmddediuﬂmudinmaﬂm=.hhu.&(hgﬂ,
1992),

lnthmeearlydayaofpuklmdcbdicaﬁonmdhmoea,ﬂ:mwmdnubtabom
Mlmﬁwhmm:chﬁnedﬁnﬁwmmmsﬁmﬁmalmm
mdinmeesviohtaddeiﬂhAmmdmmmﬂmU.s.Cmaﬁmﬂon,thehsttwalwwmdsof
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mhlm,mm&mmmmmqumwm
Rock Corporation that requiring parkland dedication or foes in liou “was 8 valid exercise of
mwsmmmmnmmmmmmmmmmm
welfare of the people.”

Before the Tirtle Rock case, there were fewer than 10 cities in Texas with active
ordinances, Once doubts relating to the constitutionality of such ondinances were removed
inlm.ﬁuemnma:kndinuminﬂmmlmbsnfciﬁmadopﬁngﬁm,wiﬂ:m
addiﬁmﬂlSciﬁmpasdngmﬁnmbﬂwmledl%&Simel%&aﬁnﬂmlG
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mmmmmmm.mmmzzmimmibum
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However, this ensbling authority for impact fees does not exist in Texas, Indeed, in
1986, whmﬁemmmamhoﬂudimpmfeaﬁqmemﬁmdoﬂyh"wm
mlxummtmmww;mmwnwﬁmmdwﬁdﬁﬁeﬂ
storm water, drainage, and flood control fucilities, and roadway facilities.” With the Tiotle
Mthmmmmmwmmmmmadhm
1986 legislation: "rhemfmpmfu]donmtimludedediuﬁmoﬂndﬁupﬂ:uc
parks or payment in lieu of the dedication to serve park needs,”
mmmmmmwmmwmm
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residents expected to reside in an area. There were three inherent weaknesses in these
ordinances:

1. Bmm&@opmmmmmmmﬁagnmmdmwmmu
provided.

2, Thelmddedimdbythedsvdopcwuﬁkalymbeﬂwlnstmmbleﬁnbnﬂdhg
upon(oﬁmdninngadiﬁches.ﬂoo@hinurdeﬁnﬁmpmds)mditmnynlsobe
unsuitable for park use.

3 lmnﬁonoftlwpmklmdmdewnniudbyﬂ:elocaﬁmoﬁhedevelupmm

ﬁeseﬁmimﬁmsqnicﬂymumgeddﬁeswhnadendmirordimsodwy
suthorized commuunities to require opers to contribute cash instead of dedicating
lminmmdlpaymmmmfwmﬁuneymmdtymopﬁmof
dnﬁdn;adediuﬁmofhndmdinmqunﬁngth:dwelmwpuyambnedm
the fuir market value of the land that otherwise would have been dedicated.

mmmummwmummmenﬁmm"mmmmm
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rubric of the City of Mansfield's ordinance which states:
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to serve the citizens of Mansfield. The plan has carefully sssessed the impact
on the park and recreation system created by cach new development and has
established a dedication and/or cost requirement based upen individual dwelling
units, The plen constitutes an individualized fisct based determination of the
impact of new Living units on the park and recrestion system and establishes an
exaction system designed to ensure that new living units bear their proportional
share of the cost of providing perk and recrestion related services. Park land
dedication requirements and park development foe assessments are based upon
the mathematical formmlas and allocations set forth within the plan.

Texas's interpretation of the Dolan cases has been codified in the Texas statutes (212-
904) which mandate that,

“the developer’s portion of the costs may not exceed the amount required for
infrastructure improvements that are roughly proportionate to the proposed
development.”

The guidance provided by the Zirtle Rock, Dolan, snd some subsequent cases where
wumhavepmvidedmnmdaﬁﬁcaﬁomofimmuﬁmlmdinlhnuMunjnr
cases, suggest there are four broad criteria for assessing the constitutionality of parkland
dedication ordinances in Texas. These four criteria provide the framework for this paper: a)
method of calculating a parkiand dedication requirement demonstrating it is proportionate
mmmmwamamb)mmﬂsempﬂndple.c)ﬁme
Iimitation for expending fees in lieu, and d) scope and range of the ordinance.

Calculating the Amount of a Park Dadication Requirement

The dedication requirement in a parkland dedication ardinance should be comprised
of three elements: a) a land requirement, b) a foe in lisu altemnative to the land requirement,
and ¢) a parks development fee, The first two elements were incorporated in all 48 Texas's
ordinances reviewed in this stady, but the park development fee is a more recent addition
to ordinances and has been incorporated in oaly 10 of them.

A problem with ordinances that contain only the land and foe in Heu elements is that
they provide only for the acquisition of land. The additional capital needed to transform
thet bare land into & park is bome by existing taxpayers. In some instances, the result
is that the dedicated land is never developed into a park and remains sterile open spave
which detracts from a community's appeal rather than adding to it. This led 10 Texas
communities to expand their ordinances to incorparate s park development fee element
pay for the cost of transforming the land into a park. Thus, the scope of parkland dedication
ardinances in Texas has broadened as they have gained legal and public acceptance.

The most widely accepted approach to mecting Dolany “rough proportionality”
criterion is to assume that new residents’ demands will require the same level of service
as those of existing residents in the community. It is important to note that the courts have
consistently ruled that standards for new residents cannot be set at a higher lovel than those
mvaiﬁngﬁnnisﬁngmidm.mm.deﬁnimciuinmpplyofpﬂmmiﬁuaﬁﬁng
from demand generated by earlier development cannot be funded by imposing higher
dedicaﬁmaonmwdavelopmmAmmdadWﬂnﬂlnulaﬁngnpuklmd
dedication requirement based on existing level of service is illustrated in Table 1, which
dasaibuhowtheCityofCoﬂegeStaﬁmawuhinedhspﬂmddedicaﬁmnqukmmt
for both neighbarhood parks and commumity parks. There are four parts to the calculation,
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Table 1. Park Land Dedieation and Development Feas Methodolagy for Nelghborhood
and Community Paris.

Dedication Regnivements for Neighborhood Parks
in the City of College Station

1. Land Requirements; The current level of service is ane (1) acre per 285 people.
2008 Total Population: 87,758

2,80 Persons per Household (PPH) for Single Family and 2.28 PPH for Multi-
Family based on Census information for owner and renter-occupied units,

Single Family Multi-Family
285 people/2.80 PPH = 102 DUs 285 people/2.28 PPH = 125 DUs
1 Acre per 102 DUs 1 Acre per 125 DUs

2. FeeinLiecu of Land: (dsnume I acre casts $32,000 to purchase).

Single Family Multi-Family
$32,000/102 DUs = $314 per DU $32,000/125 DUs = $256 per DU

3. Park Development Fee
J s%ecoﬂofﬁnpmvemmhmwmgendgbboﬂmodpukin@ﬂegeﬂhﬁmh
0,520.
*  Oneneighborhood park serves 2,309 people, based on a total city population of
87,758 being served by 38 parks (count inchides neighborhood parks and six mini

).
. Emsz%pummo.szom)hdwelopmwmw

Single Family Mudti-Family

$273 x 2.80 PPH = $764 per DU $273 x 228 PPH = $622 per DU
4, Total Neighhorhood Park Fee

Single Favtily Multi-Family

$314 + $764 = $1,078 $256 +$622 = $878

The neighborhood parks calculation is used for the purpose of illustration. Part 1
daivuﬂleﬂmmlavelofmbeofmmpcnSpeopleﬁwneighbomoodpnﬂnby
dividing the city's population by its existing neighbarhood public park acreage. The level
ofmbemdudismsﬁozmedmdmnhguniu(DUs)bydividingmzﬂspeopleby
mcwuagcmmbﬂofpopleindngbmdmﬂﬁ-ﬁmﬂydwdhgs.Mwmm
m»ummu.s.mmnmmmmmwwmwu
ane acre per 102 DUs for single family and per 125 DUs for multi-family nits.

Part 2 caloulates the fee in lien based on an average land cost in the city of $32,000
per acre. In larger cities, there may be merit in calcnlating different averege land values
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in diffirent areas of the city becsuse land values vary widely. For example, fees in lieu in
the city of Austin average $650 across the city, but Austin divides the city into three zones:
Western, Central, and Esstern, and imposes diffivent foes in each zons. Thus, the fees in
lieu per unit for developments in densities with fewer than six units per acre are $840,
$630, and $420 for the three zones, respectively. Similarly, the city of Rockwall has 25 park
district areas, each with a different per lot fee ranging from $151 to $620. The different
fees in lien will not penalize lower land value ereas where most affordable honsing is
constructed, and they will capture higher land values from areas where the most expensive
housing is located,

Part 3 in Table 1 calculates the park development fee. This was done by listing the
elements incorporated in a typical College Station neighborhood park and costing them.
These development costs are divided by the average number of people served by 8
neighborhood park. The resultant fee of $273 per person is then multiplied by the number
of people per household to derive dwelling unit fees of $764 and $622 for single and multi-
family units, respectively. Part 4 aggrogates Parts 2 and 3 to derive total neighborhood park
fees of $1,078 and $878 for single and multi-family units, respectively. If the city accepted
lend (Part 1) rather than a fee in licu (Part 2) the developer would be required to pay only
the park development fee.

Overview Of Parkiand Dedication Regulrements in Texas Cltles

Table 2 reparts the current level of parkland provision for the Texas cities with
dedication ordinanoes in column 5. These data are expressed in terms of dwelling units
per acre of parkland. This is derived by dividing column 3 by column 4. The number of
dwelling units in column 3 was extracted from U.S. Census Bureau data. In columns 6
through 9, Table 2 uses the same DUs measure to report the current dedication requirements
for parkland in terms of DUs per acre and for the alternative fee in lieu option.

The disparity is striking between the ratios in column 5, which calculate the current
level of park provision, and those in column 6, which report the parkland dedication
requirement, If the criterion of “rough proportionality” was being applied, then these ratios
should be identical. These comparative data clearly indicate that, based on the Supreme
Court ruling, in almost all Texas cities, the current parkiand dedication requirement is much
too low.

Calculation of the Parkiand Dedication Requirement

Most cities responding to the survey express their current parkland dedication
requirements in terms of DUs per acre. In some instances, the requirement for singlo-family
and multifsmily dwelling units are different. For example, in College Station, the single-
family unit requirement for neighborhood parks is 102 DUs per acre, while for multi-
fumily developments, it is 125 DUs per acre. This recognizes that both size of housshold
and building density are likely to be different within these two categories. Hence, the
amemt of parkland needed to meet the needs of their residents and maintsin the existing
level of service will be different.

There were four Texas cities whose dedication requirements are expressed as a
percentage of the tract to be developed. Corpus Christi and Deer Park both require 5% of
the total land area of the subdivision, while in Elgin the amount is 8%. Leander uses both
the acres per 1000 population and tract percentage in its ondinance: “two and a half (2.5)
acres for each 100 new dwelling units or 5% of the total project area, whichever is greater.”

The percentage of tract approach has the advantage of simplicity and case of
computation, but it takes no acoount of development density. Although the park demands
generated obviously will differ according to the mmnber of people residing in a development,
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adopting the percentage approach means the dedication requirement remains the same
regardless of the number of people per acre living in the homes that are constructed. This

mmﬁihmmmeﬁommnpmﬁmﬂty”mdmdmdhﬁhlymhmjemdby
the courts,

Caleulation of the Feg in Lieu

Auﬁeoﬁmummﬁnhmdyuﬂoﬁudmmmiﬁumm
developers to contribute cash instead of dedicating land. The conceptual criterion for
determining the amount of cash for a fee in lien is that it should be equal to the fair market
vﬂueofﬂnlmdﬂmwouldhwebemdediumdifﬂumnﬂtyhnduhuﬂmmpﬁm
This criterion was explicitly cited in the grdinances of 15 Texas citics. However, there was
widedivagmmsﬂ:mciﬁesmthAopuaﬁmﬁmﬁmth:ymedmmmm
equivalence of fisir market values,

Some of the methods of determining the fee in lieu may be challengeable in the courts.
For example, the Leander ardinance requires “fuir market value...or 8 minimum of $550
mmﬁdeﬁdmﬁ.wmmhm"hmmﬁkdymmmymadafmda
feaﬁnhhighuﬁmﬁirmaﬂmtvahwliheﬂlmmdﬁuumm,‘?nymmofmm
inlimoflmdwﬂlhemﬁciﬂnmnqnhemddwalopmighboﬂwodpmunmutby
mwwmm*nauwwmmmmumhmwmn
that rate, which likely will be defensible only if it is no higher than fair market value, The
Aﬂnﬁmaﬁmuanpliﬁuummpmﬁﬂmblmmgmeordinminﬂmﬁh
mukstvaluﬁeqnnﬂyhprewnmdunﬁxedmmpww.ﬂcwthtmmisdmived
hmmmmmmmnnmmnumudmmnmnn
Wmm:ejemmmmmndﬁahwamdmymﬁx&emt
ﬁrhlwﬁkmhtvnhe,ﬂﬁspneﬂceismﬁhlymbcchnmdbydwdom

Some cities, for exemple, Rockwall and Haltom, commit to annually revise the foe in
lica amount to reflect changes in land values, Thus, the Haltom ardinance states:

Amually during the budget adoption process the city council shall establish a raw
acreage acquisition cost figure to be used in calculsting park fees. The council
Mnﬁumablemdymdhwsﬁaaﬁom.mdbasadupmﬂmbutwaﬂnhle
inﬁ:maﬁmumhndmdmvahmwiﬂﬁnthcwmmity,deumine
whmheeostwouldheoquuiringonemofvamlandinadewlopingm
ofhemmnﬁty.ﬂisﬁmshaﬂbemnmwwmunduwmmmm
foes are caloulated for the budget year. The amount of the foe per dwelling unit
shall thereafter bo established by resolution of the city council on an annual basis,

In same instances, equivalency is determined at the site level. This means that a
uniqumaﬁuvahwhasmbedetminedﬁoreachdwdnpmmFmexmple.DMm's
ordinance states:

The value of the 1and shall be calculated as the sverage estimsted fiair market value
pumofﬂnhndbehgmhdividedatﬂnﬁmzofmlhninnypmw...
If the Developer/Owner objects to the fair market value determination,
Dcwlqumwnunthinownmmyobhhmwniﬂbyasmaof
Mmﬁﬂdmﬂmmﬁw.maﬂymdmbyhﬁtymdthe
Developer/Owner.

Mapmchmmedtymemmﬁmhm&efmmmm
mmmmmmmmmmnumm.AnMw
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Whﬁrmedwmoﬂndwdnmapmmhopﬂmb-edmmwcﬂy
valuation of the land so they have two methods to pick from. This was used in Austin,
The Colony dedication ordinance provided for the city council to use ane of tes
approaches for ascertaining fair market value, Presumably the city could caloulate the
nqlﬁmentyicldadbyanﬂmameﬂmdsmdpickwhichwuﬂwmnﬂmeﬁned:

In determining the average per acre value of the total land included within the
proposed residential development, the Council may bese its determination on
mameofﬁeﬁ:ﬂawing:a)ﬁemmmappmisalofaﬂorpmﬁthn
property made by the Central Appraisal District; b) confirmed sale prices of all or
putofﬂ:emtobedweloped,mcompuabhminclmpmdnﬂty
MwﬁchhwwmdwiﬁhMZ)mﬁnmﬁMymm
dmafdatanninuﬂm;cro)Whue.inthajudgnamafthaCmm.a)ub)abuw
wonld nat, because of changed conditions, be a reliable indication of the then
current value of the land being developed, an independent appraisal of the whole
pmputyahnllbcabﬁnedbyﬂmoitymdpﬁdforbyhdwalapa:

Mnnyciﬁesnpmﬁmﬁuﬁhmukavdnebyequaﬁngitmmewﬁdwlu
established by the oounty tax assessor. Despite the logal requirement in Texas that assessed
mwdhmu%mmmﬁmhmmmﬁﬁmﬁumm
assessors set their appraisals below fuir market value in order to avoid the costs associsted
wiﬂ:hmmbmofmmymmmﬁngﬂmkwmﬁmmmmhmy
in“lawbaﬂ"appmisals,ﬂchKimyudﬁmnwnﬂhorMﬂmcitymmdlwnpgmdu
the county assessor’s appraised value if the council elects to do so:

Any payment of money required to bs paid by this article shall be in an amount
equal to the value of the property established by the most recent appraisal of all
mmdmcmmwmmmmmwmym
chymayhavamindepandamappaisalm:hmedﬂnram}bgofmopaﬁu
mmuuwmwwmmww
iuppmprimmnitymmdlmywjustﬂmmmmudbuedonmy
diﬂumbdwmﬁcvﬂmofmtyuhbﬁnhdbymmm
Mmdﬁevdudmpmypumhdmwumwmt
Mbenpumhgechmgebaﬂmopaﬁesofﬂwvﬂwembliﬂwdbyﬂm
central appraisal district.

mmwommwymmmhhnenﬂntmbe
clmtgeduﬂo,owpumwumahlyuawultofmeﬁmﬂmdwdnpmmt
wmmmmwhdmauwﬁn-mmdhlﬂaﬁmadjnsmhmw
pressure on the city council, the San Antonio ordinance requires that fee in lieu valuations
belmdnhhnbymhdq:mdun“&ﬁdm"mmly,ﬁisinmmmmun
vﬂnaﬁnu,whichthpmmﬂyﬁeoofvemdhﬁamudin&:maﬂmmnybemuﬂ,
by developers or the city, The ondinance states:

Beginﬁnginzow,mdmecmyﬁm:(sm)ywﬂmwﬁer,dwfnirmm
value cap may be adjusted based on the evaluation and recommendation of &

Somsciﬁeswhiohmqmnnuﬂmhndbedadimedanddominmosoam
dcvdopmmﬁec,mnhmiududopmmmmimpxwmﬂmmdsﬁngpaﬂminﬁmof
paying a park dedication fee, The city of Elgin’s andinance for example, autharizes this:



The director of public warks may recommond tn the planning and zoning
commission that a developer dedioate park improvements in lieu of park land,
equivalent to the cash contribution herein.

League City was alone in specifically prohibiting the possibility of developers receiving
credit for park improvements:

The developer may, at his option, improve the park area. Improvements to the
recreational sites cannot be used as credit towards the Land Dedication or the

Regional [Parks] Fee.

Calculation of Park Development Fees

The survey rovealed that among the 48 municipalities with parkland dedication
ordinances in Texas, only 10 had expanded their ordinances to include a park development
component. The park development fees charged in these cities are listed in Table 3. In three
of the 10 cities, a diffizrent park development fee was charged for single-dwelling units
(SDU) than for multiple-dwelling units (MDU).

Table 8. Park Development Fes Amounts.

City All SDU MDU
Bryan - $385 $292
Cedar Hill $250 - -
College Station - $1402 $1,142
Denton - $201 $187
Flower Mound $7%0 - -
Highland Village $1,025-51,447 -

{(based on level of service)
LaPorte 8318 - -
Mansfield $750 - -~
New Braunfels $500 - -
Rockwall $202- $831 (depending

on district level of servioe) —

Four of the 10 communities use language similar to that incorporated in the La Porte
ordinance:

Such park development fee shall be set from time to time by ordinance of the
City Council of the City of La Porte sufficient to provide for the development of
smenities and improvements on the dedicated land to meet the standards for a
ngighbothood park to serve the area in which the subdivision is located. Unless
and wuntil changed by ordinance of the City Council of the City of La Porte, the
park dovelopment fie shall be caloulated on the basis of $318 per dwelling unit.

In these four cases, the fee is specified, but the basis used to calculate it is not attached
to the ordinance. The rounded nature of some of the park development fees of these cites
(e.g. $250, $500, and $750) and their wide disparity, suggests there was a degree of
arbitrariness in fixing these fees, which is unlikely to be accepted by the courts.
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The other seven cities provide an empirical basis for deriving their park improvement
fees. In four cases, the cost of 8 typical neighbothood park is cited as the basis for the
foe. For example, the Denton ordinance states: “Based on an assumed cost of typical
improvements for 8 five-acre park of $208,000.” The neighborhood development costs
used by Flower Mound, Highlend Village, and Rockwall are $117,600, $293,500, and
$375,000, respectively. The Rockwall ordinance is ynique in requiring anmal reviews
of the park development fee:

A uniform cost shall be prepared annually for the park features set forth fora
neighborhood park in the Activity Memu for the Park Plan, and adopted by the
City Council. The dedication factor shall be applied to the cost to determine
the pro-rata share par new dwelling unit for recreational improvernents-
facilities,

The cities of College Station and Bryan are the only cities whose ordinances provide
empirical details as to how their park improvement costs were derived. The derivation
for College Station’s neighborhood parks was shown easlier in Table 1. The cities of
Cedar Hill, College Station, Flower Mound, and Mansfield authorize developers to
construct improvements at a park in Heu of paying the park development fee, Thus, the
Mansfield ordinsnce states:

In lieu of payment of the regional park development fee, the developer, with
approval of the Director, may have the option to construct the neighbarhood
park improvements,

Nome of the 48 ordinances made provision in their calculations of the fee in lieu or
park development fee for giving a credit to new homeowners for tax payments made to
retire the debt of similar existing parks in other areas of the city. Conceptually, this is a
nuance which should be incorporated.

If residents of new subdivisions are required to finance new parks for which
they generate a need, then it may be argued that they should not have to help retrieve
outstanding debt for development of similar existing parks elsewhere in the commmumity,
which frequently they are required to do because it is incorporated into their ad valorem
tax. If the rest of the commmunity does not share the cost of their parks, residents of new
developments should not have to pay for the rest of the commmunity’s parks of that type.
In the past, this concern has not been prominent because ths intent of parkland dedication
was limited to financing only the land acquisition cost; the whole community paid for
development costs. However, with the trend towards incorporating a development fee
element in the dedication, this equity concem is likely to become more prominent.

The Leverage Potential of Dedication Ordinances

One of the implications of existing level of service being the benchmark used to
determine “rough proportionality” is that investments in parkland by a city leverage
the dedication amount that can be required from developers, This is illustrated in Table
4, where City A’s initial investment of $16 million (200 acres) in general obligation
bonds leveraged private investment of an additional $40 million (500 acres) over the 10-
year growth period used in the table’s scenario. In contrast, City B’s much lower initial
investment of $1.6 million (20 acres) in general obligation bonds established a much
lower lovel of service which meant that it could leverage only $4 million (50 acres) from
private developers during the seme 10-year period.



Clurly.ithadvamageousﬁnmanciﬂesﬁmanﬁmm;mwﬂzminvm
substantially in park areas in their early stages of development, because that investment
cmﬂdbcmedtolewuhﬁvdylnpdedimﬁmﬁnmdevdopmmhuﬂmcitym
If they feil to do this, then such cities subsequently will have to adopt the much more
chnﬂmsingpﬁﬁcﬂmmwofmqnuﬁnglesidﬂmmwwebmdmmrmhd
to achieve a given desired lovel of service,

Table 4. Nlastration of How a Clly's Investment hn Parkiang Provites the Potential for
Leveraging Private Development investment In Parks.

Seemarin;

® GﬂsAndeothhawumhﬂmuﬂW(‘demﬂhgm).
(i) Mdﬂnﬁﬂhﬂmb”@ﬂpcﬂnﬁmﬁ.&lwmﬁmhmmmm
(iif) City A bas invested in 200 acres of public parkiand, while City B has invested in 20 scres of
public park land. Thuz, the existing Ievels of service are;
City A: 1 acre per 20 Dwelling Units (4000/200)
City B: 1 acre per 200 DUs (3000/20)
(iv) Land costs in both cities are $30,000 per acre
(v) Petk development costs in both cities are $50,000 per acre,

Initia] Investment in Parks with G.O. Bonds

City A QiyB
Cost of Land 200 acres @ $30,000 =$6 million 20 acres @ $30,000 = $600,000
Park Dovelopment Costs 200 acres @ $50,000 = $10 miltion 20 acres @ $50,000 = $1 milticn
Total Inittal Investment  $16 million $1.6 millicn

Private Investment Required by a Parkiand Dedicstion Ordinance
CityA City B

Potential dedication

fequirement over

the 10-year period 10,000 pop/20DUs ~ 500 acres 10,000 pep/200 DUs = 50 atres
Valuo of land dedicated 500 aores @) $30,000 = $15 million 50 acres @ $30,000 = $1.5 million

Patk development

costs dedicated 500 acres @ $50,000 =~ $25 milion 50 scres @ $50,000 = $2.5 million
‘Total Private Dedicstion $40 million $4 million
Conclusion

*  Attho end of 10 years’ growth, City B would have to isnue an additional $36 million in GO
Bmdsmonﬂlﬂon-ﬂminim)mmdmpwhhﬂummofmnhdﬁﬂedhm
in that 10-year period,

*  Thus, the total investment of taxes for providing equal provision of paridand would be $16
million in City A and $37.6 million ($36 million + $1,6 millian) in City B,




Credit for Private Park and Recreation Amenisies

The provision of private park and recreation amenities within a subdivision for the
mhmivamofmnidmﬁﬂlinﬂmtsubdivkimmmpmdaﬂmmuumofuhﬂlﬁng
ﬂw“mnghpmpmﬁmaﬁ:y"bﬂmadadimﬁmmqtﬁmnmimpmadonadwdnpumd
mmm«ﬂummmmmmmmmw,
the private amenities will shsorb same of the demand genersted by the new homes that
would otherwise have bad to be accommodated by public parks. This reduced demand for
mmmnmmmmm»ummpﬂmmmwmmm
ﬂxededicaﬂmmqn&mmof&e“mﬁnmmwviﬂwd.ﬂmadenomvidmfm
givhgaeﬁtﬁxpﬁvﬁamiﬁu.Auaﬁtofﬁmmﬁﬂywmhmmﬁaqmly
WMMEMMMIZGN@MW&MCW
Christi ordinance was typical:

Up to fifty (50) percent of the park dedication requirement may at the discretion
of the City, be fulfilled by privately owned and msintained park and recreation
fiilities. Credit for private parkland must meet the standards of the Parkiand
Dedication Guidelines concerning adequate size, character and location.

In 11 of these 12 ordinances, no guidance was given on how to determine how much
aredit should be allowed up to 8 maximum of 50 percent. Leaving this decision to “the
discretion of the city” introduces an element of arbitrariness that conld result in similsr
developments being treated differendy, The city of Haltom sttempted to remove some of
ﬁsmww&hgwﬁrhﬁﬁhﬂpmkelunm»adewlmﬂ%
aggrogate credit for private amenities depended on how many of these elements the
mdﬂelnpedwiﬂimhdemmdhwhgﬁnam%mdita)medingthcmm
teqnhmmthymmeﬂmzs%,b)mvidingswinmhgpwl(s),o)mﬁdhgphymdg
WWM&MMWMJ)WWMM

Whmvamditisgivmﬁnpﬁvﬂemuﬁﬁes,ﬂmudhmcuinvaﬁablyimhde
requirements that ensure a stable source of finding is available to maintain and renovate
the ficilities. Far example, the Grapevine ondinance states:

...mbemﬁmdbmnmmdugwmmofmidmofﬂmmﬁouln
development or subdivision ... such areas shall be msintained by and decded
to 8 homeowners® association, or a trustes ... the homeowners are liable for the
payment of maintenance fees and capital essessments ... unpaid homeowners’
fecsmdmeumaﬂnwiﬂbulimnnﬂxempﬁyofﬂmdeﬁnqumthnmmn

Ordinances in four cities authorize credit up to 100 percent. Thus, El Paso allows:
“Upbam-hmﬁdpammdnwmﬂmmmmpaﬁlmdeﬂmﬂmmqm
forﬂleinmﬂnﬁmofpﬁvmammiﬁea”mnnekwaumdinweoﬁmﬂwlmpm
mm%mwmmmmmhnﬂymmbm
ﬂwmnlpuhﬁcdﬁuthwgbﬂnusedﬁecﬁynﬂsyswmwpubﬂcmdways."ﬁu.
to qualify for the credit the private park amenities cannot be for the exclusive use of the
subdivision’s residents.

San Antonio suthorizes up to 100 percent credit but, like the city of Haltom, the
amount of credit is linked to specific elements included in a private park, For example, one
elemmtia"opmplnym”ﬂ:rwhichﬂ:eﬂeditiumlﬂmmofmwefmevayﬁw
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acres of parkland dedication, while 8 swimming pool “may count towards no mare than
50% of the parkland dedication requirement.”

mciﬁeaofﬂlsin.lmdegumsﬁeld.mdmwmtspeﬁfymupw
amount for the credit. The Elgin ordinance characterized the position of three of those
cities:

Subdividmmddevelopmmayhanowedamwmmw
of public warks shall recommend to the planning and zoning commission the
amount of the credit to be allowed, if any.

mchyomesﬁddiamostmsiﬁvetomwﬁngﬂ:erequirmmof'mgh
proporticnality” and states:

mdevalmshaumnmmdmalmdit.asdmmﬂnedbythebimm
huadmaﬂﬂmﬁpoohtdoﬂnmﬂmthdenlowinmnﬂﬁnﬂm
imwmofﬂmprivanpaﬂormuﬁmalfuﬂity.

Thueisadnlhngainmuaﬁamﬁzing“popmﬁomtaﬂedit“lfadwelopamm
mwhmnhiesuhmisomﬂ,uwimnimmotmamlfmmﬁxhpﬁmmofa
subdivision's residents, how much demand for public parks do the amenitics absorb? Given
mmamm;mmwmmm
the only equitable way to give credit is to do it on a cost basis. Thus, the cost of the
private amenities would be deducted from the cost of the public parkland dedication that
the developer wonld otherwise have to pay.

The“mughpmpmhmhty“nqummtmmdmthtmpmmwbem
forpﬂvmammiﬁu.?ﬁvm@memmbeeamihdmofnmmmny's
ﬁmwdmﬂumwmmmemmdpubﬁcmm
Mhnmnhdadvmeﬁ'octmﬂnfnmﬂafmcdﬁﬂsﬁngdodhaﬁmmm.
Anmdasnndingoftheinmmmhemedbyusingﬂwdmhmhlmdmbsﬁmﬁng
aluwulevdufwvmeﬂ:mtheprenilingmmperzssm(e.g.,mmperasn
people) for neighbarbood parks in the caloulstions,

mmhmmmmmmwmmm«
Mprﬂmmmiﬁaa;“muﬁmmﬂﬂmhopramwlmmmm
leave it to the city’s discretion. All of these options fuil to provide “proportionate” credit
forpﬂmammiﬁu.ﬂisismﬂikdymbeamajmisminmmndﬁmbmu
relatively few dovelopments include private amenities, Nevertheless, the issue should be
addressed to avoid the possibility of a legal challengs in the futare.

Reimbursement Clause

Many communities require that neighborhood parks usually be at least five acres
insim,bmuthneonofundingmwsmmmmpadmmthechyh
nmjuﬁﬂndhy&drnlaﬁvelylowhvelofuu.Adnﬁmmﬁmﬁngmeiﬁuis
Mmmdwdnmmmsommllﬂmﬁdrpﬂhnddeﬁuﬁmmmnhmt
hmwhmbwmmﬂﬂsﬁv&mmmmmﬂy,ithmdforﬂu
alternative dedication of foe in licu of land to be accepted.

However, sccepting the fee in lieu option creates a commdrum, When sufficient
whnmuﬁm&mmmﬁ,&e&qmmpmhmedqmlmdham
Unﬁmumamy,byﬂmﬁmaenoughmsyhasbempaidbydwdopmmmmmplhh
ﬂ:is.mmﬁd:almdnﬂmbleﬁrapﬁofwupmmhlikclymhawbmuqﬁmd
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for development. Invmiably,ﬂleonlylmdlvailableﬁuapnkisﬂoodphinurdmﬁon
mmmmmmmmwhmmummwmmm
Altematively, if potentislly good park land is still available, the cost of its acquisition is
Iﬂmlymbenlnﬁwlylﬂghsinoolmdpﬁmmlihlymﬁnuhmnﬁtyofdwelopm
in an area increases.

This scenario has led most communities to insert a reimbursement clause into their
dedicaﬁmmdinm.Fuample,ﬂleCoﬂegeSﬁﬁmmdimeem:“lfﬁwGRydw
amhmmnapa&mmdqmmmmmmpmﬂmmmﬁn
ﬁumwhein&oimﬂen—oﬁlmdmly.%wmbehrdmbmﬂwmyoﬂhzm
of acquigition.” Indeed, to facilitate the operationalization of this reimbursement clanss,
hammrefumdmﬂumofcmegosuﬁmmmnﬂmﬂﬁm“pﬁm
revolving fund.” This will ensble parkland to be acquired and be replenished from
mummnmmwmmympmmmmadmlmm
byuingmﬂobﬁg!ﬁmbundamwﬁﬁmofobﬁguﬁm.mdﬁnmhnqnmﬂy
reimburse itself, at least in part, fram the fees in lisu. Thus, a reimbursement dedication fee
appartions the cost of providing park fucilities for new development prior to construction
in proportion to its use of the parks.

Negotiation with landowners at times when sctivity in the real-estate market is
M,Mahmhﬂempmﬂbmav&ﬂﬂb,mwhm&elmdinuymd
the community’s existing developed areas, can result in good park and recreational land
beingpmdnudatamlaﬁvdylnwpiuniudmﬂhlyhbembwqmmbmnﬁﬂ
tracts of 50 to 300 acres, fur example, at this time than after development extends to these
outlying areas. hmmmﬁﬁmmmmupamymﬁewmmﬁy'a
current needs, Adopting this approach is likely to be supparted by developers, becsuss the
Mofparhmakumdwabpmmmea&uﬁwtohommm(&mmﬂ
2004).

Tirting of the Dedication Requirement

In almost all the ardinances that were reviewed, the land dedication, fee in lisu, and/
or patk development fiee has to be paid “prior to filing the final plat for recard.” Howevar,
mmmmmwmwmwﬂﬁldmmsmﬁmm
ﬁldmhshd@ﬁnﬂynddmbmﬁnmﬂﬁmﬁlymmmwuﬁm
is to be made “prior to the issue of any building permits.” This is done becsuse the platting
doanot:pecifyhnwmymmﬂ:mwﬂlbe.mﬂu&eismknmsmumlym
builder is involved for muitiple apartments, it is administratively easy to collect the foe at
the time & building permit is requosted.

mmammmmummmmmwuw
toﬁmlplatwﬂmissumeeofahnﬂdhgpmnitwhﬁnaplmisnntnqnhﬁ”ﬂmmd
Cminﬂ:bnﬂ:mquinitatﬂwﬁmnofappliuﬁmﬁnahﬁldﬁ:gpnm In the case of a
hnddedieaﬁm.ndinbmummeﬂmlpluchm,bmfmmeinﬁmmmmsﬂwcity
diviﬂesﬂlsﬁming:“ﬁﬂ%payubhnﬂheﬁmnufﬁnﬂphtmﬂmahtbuilmdﬁn
mnhﬂngso%dmchpaymmtmnbemademtheﬁmahuﬂdingpmhhnpphdm
mudwelﬁngbuiswhethuitisasingle,two,mmulﬁ-ﬁmﬂydweﬂing.‘

Adberence To The Nexus Pringlple
mmmmmmmmcommaonagmma
waowfmmcigv.M%OMmhwbiobmethMﬁty
pmklmddediuﬁmotdinmnebbemmsﬁmﬁmalbemscambtﬁvisim'afuinﬁn
eouldbeapmdadmpﬂhmywhminﬂwdtynﬂmﬂmmlyauuﬁolosewﬂm
beivision:



The Missouri City ardinance did not preclude the city from exacting fimds from
a developer and then failing to use the money to provide parks for the assessed
development. Therefore, that patk dedication ondinance placed a special econamic
burden upon the developer and ultimately on the home buyer with no guarantee
ordinance arbitrary, and therefore unreasonable and unconstitutional.

Thus, the court mads it clear that the land or fees dedicated must be used to benefit the
This requirement wes reaffirmed by the U.S. Supreme Cowrt in Nollan vs California
Coastal Commission (483 U.S. 825.1987), The Nollan decision confirmed the “required
nexus” rule recogpizing the need for a jurisdiction to establish a rational nexus or essential
connection between the demand enacted by a development and the park facilities baing
developed with the resources provided by the developer. It requires that the dedicated
resources must be used to provide facilities that benefit those who will reside in the
development, This means that an agency should have a parks master plan that divides the
jurisdiction into geographical districts. Each district should have a separate fund in which
to credit all dedication fees in lieu and park development fees originating from that district.
These revenues should be spent on parks within the district in which they originated.

The size of these districis is determined by the distance that residents are likely to
trave] to visit a park. As the distance between ths development and the amenities becomes
greater, it is more likely that an ordinance will ant be legally defensible based on rational
nexus. On the other hand, if the geographical districts are made very small so that they are
more defensible to a legal challengs, then it will take much longer for sufficient funds to
accrye to ensble park amenities to be developed. Ideally, the size of the districts should be
based an information from empirical studies measuring how fir people in the community
travel to parks, but in most cities a standard of %, % or 1 mile within a neighborhood park
is considered “reasanable.”

Langunge in the College Station ordinance is typical of that used to meet the nexus
requirement:

Park Land fees will be deposited in a fimd referenced to the park zome or
commumity park district involved. Punds deposited into a particular park zone
fund or community park district may only be expended for land or improvements
in that zone or district.

There is general adberence to the nexus principle in the 48 ordinances. Most of the
communities that did not epecify the need for expenditures to be made only in the zone in
which they were deposited are relatively small. In these cases, all residents in the city could
be deemed as being proximate to a park wherever it is located. There are a fow larger cities
where the nexus requirement is not specified in the ordinance. This is surprising, but it
does not necessarily mean the nexus principle is not followed. It may mean only that while
in practice it is met, it is not formally specified in the ordinance

Time Limitation for Expending Fees In Lien
The courts have made it clear that when fiees in liey are paid, there is an expectation
that the homes generating them will benefit from new park emenities within a reasonable
timeframe. Nevertheless, 16 of the 48 cities fail to specify a timeframe of any kind which
is a limitation of their ordinances, Among the remaining cities, the term “reasonable
timeframe” is most commanly operationalized either as 10 years (13 cities) or five years
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(nine cities). Others range from a low of two years to eight years (four cities), Variations in
the timeframe may reflect differences in rate of growth. The five-year timeframe adopted
by, for exemple, College Station, Cedar Park, and Austin, probably reflects the rapid
populstion growth ocourring in these communities, It is surely unrealistic, even in rapid
growth commumities, that shorter timeframes of two or three years are sufficient to collect
funds, identify and acquire available park land, and to let contracts to develop a park.
For many communities, it scems likely that an eight- or 10-year timeframe is required to
accomplish these tagks.

There were no communities that included time periods that differed acconding to type
of park. This was surprising. It may be fiasible to accrue sufficient resources to fund a
oeighborhood park within five years in a fast-growing city. However, it is likely to require
more time to find a community park within the same timeframe because: a) the costs are
likely to be significantly greater; and b) the rate of growth in a particnlar neighbarhood
may be much faster than in other neighborhoods which in aggregate constitute a community
park zone,

If the reasonable timeframe criterion is not met, then ordinances have to provide
for those who pay the fees in lien to receive a refund. Language in the College Station
ordingnee is typical:

The City shall account for all fises in lieu of land and all development foes paid
under this Section with reference to the individual plat(s) involved. Any fiees paid
for such purposes nmst be expended by the City within five (5) years from the
date received by the City for acquisition and/or development of a neighborhood
park or a community park as required herein. Such funds shall be considered to
be spent on 2 first-in, first-out basis, If not s0 expended, the landoymens of the
property on the expiration of such period shall be entitled to a prorated refund
of such sum, computed on a square footage of area basis. The owners of such
property must request such refund within one (1) year of entitlement, in writing,
of such right shall be barred,

The likelihood of refands being requested is minimal even if the timeframe is not mst
because: i) The developer responsible for paying the fee in liey is unlikely to be sufficiently
oconcerned to monitor how the money was spent five years later; and ii) there is only a one
year window of opportunity in which to claim the refond,

The Scope And Range 01 Texas Chiss’ Paridsnd Daiication Ordinances
The survey revealed that the scope of Texas cities® parkland dedication ordinances
varied across three dimensions: a) the type of parks for which they provided, b), the
inclusion or exclusion of non-residential development, and c) the inclusion or exclusion of
subdivisions in the ETJ. Each of these issues is addressed in this section,

Dpes of Parla Specified in the Ondinances

The ordinances of 17 of the 48 mumicipalitics confine their parkland dedication
authority to neighborhood parks. This relatively restricted soope of approximately one-
third of the ordinances is swprising, since the trend to a broader scope was noted over
15 years ago in a 1992 study that investigated parkiand dedication practices in six states,
including Texas:

Historically, park exactions have been used to provide neighborhood parks, but
data from this study suggest a changing practice. Many communities are now



beginningtouuﬂnexmd&nmaequk'e,dmlop,mmovmmmmity
of “rational noxus” if the municipality can demonstrate that the

of these large parks serves residents of the subdivisions subject to the exaction
(Xaiser, Fletcher & Groger, 1992, p. 23).

However, these authors went on to note that while mynicipalities in other states were
mmmmmamm.wmﬁmmmmnmumdm
whﬂemmidpaﬁﬁapmdmﬂnmﬂymictﬁdrueoﬂwﬁmﬁlbndgbbmhwdpuh'
(0. 23).

This view of the legitimacy of a broader spectrum of parks being eligible for dedication
fees was reinforced over a decads ago by the National Recreation and Park Association in
hmﬂdeﬁnuﬁtphnmwﬂchm%rlﬂomlnmmmpmmmﬁm
mhmﬂmhmdmnwpmkmmdtymdregimﬂpahwhm
Mmmwmmmmmmwnmﬁmmﬁnh
needed” (Mertes & Hall, 1995, p. 84).

Mﬁhmmﬁm“mmumﬁdcmmmmy
ﬁ:rdedluﬂmfmabmademgeofpuhbeymdﬂwnelgbboﬂ:wdlcwl.membﬂng
anhnﬁtyinﬂ:eeemdinmeeswofthrectypa:mmlmdm—speciﬁc;bmﬁhued
mmmmwwmwmmamm
used in each of these types of ondinances are presented. in Teble 5. Although most cities’
mmmmammmdeﬁrmﬁmw
pm.itabouldbenmdﬂntmdiﬁm.inuﬁa.mdmmblyopposiﬁmﬁmnme
devdnpmameommmﬂy,inmmycmomﬁnedﬂmirhnplmmﬁonafdadimﬁmmly
to neighboritood parks,

Non-residential Park Land Dedications
The cities of Colleyville, Hutto, and Southlake extend their ordinances to inchide
non-regidential as well a5 residential property. Thus, the Hutto ordinance states:

lnmdermpmvideﬁurdmopen-spaoemudmfﬂmemmity,thebwolopuof
leaedduﬁdmbdiviﬁmofﬂnwmwmmwmbeWapaﬂdmd
fee at recordation of the final plat of $800 per acre.

Ithdﬁmhhmhwm&ammmmmmu.s.smw:mdw
pmpmﬁomlity"lnthebohneasc,thewmmadedeuthnsdtymmjm“ythmh
mummmmmmmmmmmmmm
faitApukdediuﬁonmdhmoemndmmthahnpmmhdM(hn]dwalopmm
has on creating a need for parks.

manwmmwmmmmmmmmmwmm
need caso and use identical language in an effort to do this;

Mmmwmbpmmhummmmmﬁ
pese.itdoamulvimnmmﬂm.whiﬂmaynegaﬁvelyaﬁctﬂw
mmwmmmmwumm
elhninmdbymvidhgpukoropmspmmwhicbbuﬁ‘uadjoinhg]md
uses, prevent undue concentretion of paved areas, allow for the reasomable
dinipnﬁmofaubmnﬁwubmstﬁmm,plwidenmﬂhlﬂ'usmﬂwquudof
ﬂmmuplodmmdmﬁdes@muﬂmdﬁmmdmmm



Tablo 8. Niustrations of Ordinances Providing Enabling Anthority Beyoad the
Nsighborhood Leval.

Examples of Non-Specific Language:
Corpus Christi: “provide for the parkiand needs of firture residents.”

Leander: “dedimtoﬂnpublicmﬁeimmdsmblelmdsﬂmhsmeof
public parkland.”

Flower Mound: “land dedicated for parks, containing passive or active recreationa!
mandmaﬁﬁu&nmmmblymibmbhmmdmm”

mawmmsmwmmm
Frisco:; "l‘hbcityodeneoisinnaedofnaishhuﬂmod,mmmity,mﬁml,
mmmmmmmmnmmmm
davalopmentwhinhmupeciﬂcdmmdﬁorpaﬂmofwdmm."

The ordinances in some of these communities confirm that the fee in lieu also is
distributed across all types of parks, For exsmple, the Rosenberg ondinznce states:

“The allocation of cash paid to the City in lieu of land dedication shall be divided
equally between neigliborhood, community and regional parks.”

m:mmmmmqmwmmm
par] .

Typically, these cities extended their ardinances incorparute commmnity parks and/or
linear greenways: Examples included:
Bryan: “to provide recreational areas in the form of commumity parks. ...
Community parks typically serve an area with a radius of one mile, and most of
these also serve as aeighborhood parks.”
Highland Village: “providing for developer fimded recreational areas in the form of
aocmmityput,ndghboﬂmodpahmdminlmdmluym—lhmpaﬂn”

Arlington; “lincatpalknmdnzisbboﬂwodpntkl"[lnhmmofﬂwcity’s
community parks qualify as “linear parks].”

mmmtyhnmmdmined&atmmﬁdmﬁﬂdwdmm
mﬁdededcmdpaﬁsmﬂmmvadopmmnanﬁoofm(l)mof
paﬂ:lmdfnrevuyﬁﬂy-uix(ﬁ)mn—ruidmﬁalmmnfdwelmaﬂm
prorated portion thereof,
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thess cases, the dedication requirement is so small in the context of the overall investment

Extending Ordinances to Extra Territorial Jurisdictions

Cities in Texas have legislative authority to regulate subdivisions constructed in their
MWWMMIS).MMMMMMNN
extended to include subdivisions outside a city’s boundaries, but within the ETJ. The ETJ
extends for three and a half miles beyond the existing boundaries of a city with fower than
100,000 population. Kt extends to five miles when the 100,000 population threshold is
reached. Only soven of the 48 cities make explicit reference in their ordinances to dedication
extending to BTJ subdivisions. For example, the Corpus Christi ardinance states:

All residential subdivisions located within the city or within the area of
extraterritorial jurisdiction of the city, shall be required to provide for the
patkiand needs of future residents through the fee simple dedication of suitable
land for park end recreation purposes.

A challenge in extending dedication to the BT is the cost of maintaining dedicated
mmﬁmﬁehm'smmu.hmmmm
dsvdnpmnutamthmeostamﬁlthcymmdbythadty,thaohyofm
mdinmceinuewiulhnitofﬂpummaditfmwimmmiﬁutolﬂﬂmmin
the ETT:

Fmsubdivin'demﬁdnbacityﬁmib.npto(lw)Mmdi!my,
at the disoretion of the City, be given if the subdivider enters into a written
agreement with the City stating that all private parkland shall be dedicated to
ﬂ:aCityatﬁaﬁmeoffnllpmposemn&dmofnidquHmhymeChy.

Timeframe for Revising Ordinanses

Inonly 11 of the 48 ardinances is a timeframo for reviewing the ordinance i
Thus, the College Station ordinance states: “The City shall review the Fees established and
amomtoflanddedicaﬁmmquhdatlautmwuyﬂme(a)m”mﬂme-yaar
wviewdanualwappmedintheBrym.l&agueChy,mdPhnnmdinm;inWyﬁeitis
every two years; while in San Antonio and Arlington the review period is every five years,

Mmﬁwmmiﬁninwhichnvisimb&uinﬁmmiﬂegrmdhm
the annual budget process: Angleton, Haltom, Pflugerville, Rockwell, and Southlake. An
mmlwpniulisﬁhlyhbeviawedubehgnmnmbleormbymmdty
oouncils for two reasons. First, there may be too few land transactions recarded in a ane
year period to provide sufficient data 1o establish a clesr trend, The smaller the number
dmmmmmdwnnmwmmmnmmmmmm
more contentions that valuation is likely to be. Second, the prospect of going through a
mvaﬁdmbﬁchmhgmmﬂﬁsmthMyhbemﬁngw
most elected officials.

Aomnpmnﬁnmhﬂionwbichavoidamuahwiews,bmwmqnsbmﬂemhﬂm
hlmdvdmhhﬁﬁnymbﬂwmmajmﬂwymmﬁmishcmﬁadinhﬁm
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Dwelnpmmfuanhnﬂhlmdnedamallym&pmbﬂmbyﬂmnm
in acoordance with the U.S. Department of Labor, Bureau of Labor Statistics’
Dallas-Fort Warth Consemer Price Index for All Urban Consymers.

Criteria for Acceptance of Parkiand
mmmmmmwmmmmmmmmw
puﬁmdorwnquinafuinﬁmwuny,thayhclndamlﬁpleimmmhﬁngmm
Mnheaﬁm,ﬂemnibiﬁtxndcbuutuofﬂmlmdhofﬁmduﬂ&dm
common to most ardinances and often contentious are analyzed in this section: minimum
size and acceptahility of floodplain and detention pond land,

Minimum Size

Most ordinances (37 of the 4B) specify a proferred minimum size for dedicsted
and are relatively expensive to maintain in terms of cost per user served. Preferences
wﬁm%mhwehywwminuaximey,kmkwmm&gnﬂmd,wﬂh
lhemﬁequunpuhdnﬁnimmniubeingSmu(n=IS).hinemphuiudm
ﬁesemdnhdmhimmsmdnmofﬂmudhmuﬂguﬁuﬂynjmﬂmpudbiﬁw
MWMMMMMMMMMNWW

HcChyComdlmdmeNmmm&hPa&smdmemn
genenally consider that development of an area less than five acres for
acighbarhood park purposes may be inefficient for public maintenance.

Acceptance of Floodplain and Detention Pond Land

Thmmaﬁwmdinminwhichhismoflmﬂoodplﬁnhndupmof
aMuﬁwteqnhmnﬂinnﬁmmﬁmad,butﬂmlmmajcﬂtyofﬁmmniﬂuitmb
generally idesirable. For example, the city of Mansfield ordinance states:

Thndtyshnllnotaeoeptlmdmwlﬂﬂnﬂoodphinmdﬂmdwaydesm
arcas ... unless individually and expressly approved by the Director.

wmmhﬁmﬁﬁmofﬂoodplﬁnhﬁ.hnmphﬁnﬂwwsiﬁw
Mﬂdmmmmmm&mqumhmmm:
Comidaaﬁonwﬂlbedmhlmddmishﬂnﬂoodplﬁn...ulmgu... it is suitable
for park improvements.
Sumodﬁesmamnimmmotdmofﬂoodphin.wm&eywina
MﬁﬁmhMmSO%hqeﬁﬁeiMSmAnﬁniofqﬁm“Armwiﬂﬁnn
lMyauﬂoodphinahnnmmeadSO%oﬂhemawmmdumﬂm"Vaﬁuﬁmin
meSO%mquhmmaeﬁmmColmy.“Nmmmm%ofﬂwmadpﬁia
t0 be located within the 100 year floodplain,” to Denton, “Floodplain areas shall generally
not exoceed 75% of the total park site.”
Mmllciﬁudlnspecﬂyﬂmifﬂmdphinhndismﬁ,thmibmmﬁbuﬁm
towands & dedication requirement is discounted. Thus, the College Station ordinance
states, “Land in floodplains or desigasted greenways will be considered on a three-for-one
hasiaiheemofﬂoodphhmmwaywmbenqmlmmmofpuklmd.”Fm
addiﬁmnmmuniﬁesadopwdmisﬂnwwemﬁomddupedfyaz:lmﬁo.
wwammammmmdmm
bdngmummdeﬁeﬁmmqnhmmmmmemmmlym
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Drainage areas may be accepted as part of a park if the channel is constructed in
aocordance with City engineering standards and if no significant area of the park
is cut off from access by such channel,

The League City ondinance is unequivoosl in rejocting as “unsuitable” any area
located in the 100-year floodplain but “sn exoeption may be a ballfield that is located in a
day detention basin with the approval of the Parks Board and City Coungil.” San Antonip
offers the most specific and comprehensive regulations for acceptance of detention areas:

Detention basins which are required as part of the starmwater management

standards shall not qualify as parkiand unless seventy-five percent (75%) or

more of the active and useble area is designed for recreational use and the area(s)
oonforms to the requirements below.

e Detention areas shsll not be inundated so as to be umusable for their
designated recreational purposes. Detention areas must be designed to drain
within 24 honrs,

*  Detention arcas shall be constructed of natural materials, Terracing, benming
and contouring is required in order to naturalize and enhance the sesthetics
of the basin. Basin slopes shall not exceed a three to one (3:1) slope.

*  Detention areas may count 8 maximum of fifty percent (50%) of the park

College Station sppears to be alone in unequivocally rejecting the acceptance of these
areas:

Deteation/Retention areas will not be accepted as part of the required dedication,
but may be accepted in addition to the required dedication.

Dissussian

Ty the best of the anthor’s knowledge, this is the fist detailed critique of parkland
dedication ordinances to appear in the literature. While the ordinances analywed were
confined to Texas, it is likely that many of the findings emanating from ¢his analysis would
be representative across the U.S. The analysis revealed an array of limitations snd failings
among the ondinances resulting in the mechanism being underutilized. In this concluding
section strategies fo counter the limitations and underutilization are suggested.

The analysis showed that over the past 25 years, there has been an increasing use
of parkland dedication ordinances by Texas municipalities. However, the dedication
requiraments enshrined in their ordinances are much too low given the prevailing fisoal
and legal environments, The unrealized potential of these ardinances is a function of their
restricted scope and of below-cost dedication requirements,

Restricted Scope

The scope of parkland dedication ordinances and their implementation was restricted
in thres ways. First, the failure to extend the scope of ontinances beyond neighborhood
parks to inchude commnmity and regional parks was evident in 17 of the 48 ordinances.
Additions] user demand from new development extends to all types of parks not only
neighborhood parks. Hence, dedication fees should cover the cost of creating the additional
capecity needed at all types of parks to accommodate the adgitional user demands, There
has been increasing recognition of this over the past 15 years, and there is no longer any
legal reason for them to be limited only to neighborhood parks.



A seoond sourve of restricted scope was manifiested by the finding that only seven
of the 48 ondinances required parkland dedications from developments in their Extra
Territorial Jurisdictions (BTJ). Although it is a complex and lengthy process, Texas law
gives cities the right to annex land within their ET). Thus, it is likely that subdivisions
outside a city’s boundary but within its ETJ will at some fature time be annexed and
integrated into the city. If a city’s parkiand dedication ordinance is not extended to embrace
the ETJ, then when these subdivisions are amexed into the city they will have no pullic
park amenities and there will be pressure from those homeowners for the city to provide
them. Hence, failure to extend the ordinsnce into the ETJ is likely to result in a city
incurring substantial costs in the future,

Most ordinances did include a reimbursement clanse ensbling a city to fund the initial
acquisition and/or development of a park, and subsequently to reimburse itself from the
fees in lieu and/or park development foes. This enables parks to be provided shead of
development whea land for them is both availsble and less expensive. Althongh this is 8
preferred modus aperandi, its scope is restricted and it is rarely used, because the dedication
fees are g0 low that the revere stream they provide is insufficient to reimburse the initial
capital investment. The reimirrsement authority likely will be used only if dedication foes
are set 8 level that enables the initial capital investment to be recovered.

Below-cast Dedications

The seoand fictor contributing to unrealized potential is the failure to set dedications
uabvdﬁatomdlﬁewmuwdmdwiﬁthamﬁaiﬁmmddewlopmamﬂfm
required additional park capacity. The two sources of this fixilure are captured in the U.S.
mw:ummawMMWMmumhmmm
“individualized determination” that a parkiand dedication has a “roughly proportional”
relationship between the dedication requirement imposed on a developer and the incressed
demants of the development on a park system.

Almost all Texes cities use an arbitrary number for parkiand dedication instead of
& mumber empirically derived as illustrated in Tuble 1, which is necessary to meet the
“individualized determination” eriterion. The Doalan ruling put cities on notice that they
mmmmmmmmwum

Mot cities spevified their standard in terms of mumber of dwelling units per acre of
parkiand, but few incorporated a methodology or caloulations showing how this standard
was derived. This lack of explanation extended to derivation of the foe in lien (and in
mhmwhpukdavdmmfeehmwmnmw Only in 15
of the 48 ordinances was it specified that the foe should equate to the fair market vahue
of the land that would otherwise have been dedicated. In many of those instences, the
operationalizations used to establish the equivalence of fiir market value were obscure
mdqpmdmhnﬁm.mmedmbfoﬂmmbyhmmwy
officials seeking information on how the standards and fees in lien were determined was,
“Thiat is the figure the council decided upon.”

Many of the requirements were expressed in “rounded numbers,” suggesting they
such as 25, 50, 100, and 150 were prevalent. Similarly, common numbers for fees in
mmum.mmm,mmso.nnmmmnawmpﬁm
procedure would consistently yield such rounded numbers,

mnms!mgmluofnhhmmﬂnﬁmordmmﬂm:pmﬁed
their standard in terms of the percentage of tract developed. This means the dedication
m&mmﬁuﬁemhwnﬁwdwbmmmmﬁwulwpwplewm
in the homes that are constructed! This approach clearly is legally unacceptable.
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Failure to meet the “individualized determination” criterion makes these ordinences
vulnerable to invalidation by the cousts. However, of perhaps greater concern is that there
is no awarcness of what the real standards or fees should be if empirical procedures to
determine accurate mumbers are not undertaken. This means that when elected officials
saarbiumymbax,whinhinvmiablymhbdowﬁwudmdmuiﬁngmd
dwelopingaddiﬂomlpaﬁn,ﬂwymmmofﬁnmasniﬁdoofﬁaommwmin

opposition from the development community by setting unrealistically low dedication
nquixanm.Theymymﬁmﬁzeﬂutiﬁsmwwmpﬁdmanhgetmchmmdinm
passed and “some revemno is better than no revenus.” The lack of empirical procedures in
subsequent roviews of the dedication requirement makes it valnerable to incrementalism_
That s, if the dedications are periodically reviewed, there is a tendency for councils to raise
them by an arbitrary, increments] amount of say, 5%, 10%, $50, or $100, Since the initial
dedication was s low, these inorements effectively keep them low. Thus, if an initial fee is
set at $300, a 10% increase three or five yesrs later raises it only to $330. During this same
period, it is likely that the cost of acquiring and developing parks hes increased far more
lhmaS!Opcdwdlbgm!tfeeinamewﬂlmMpmmmmthamﬂmﬁy
cost of park funding foregone increases quantumly as the years go by.

In addition to the failure to be proactive in making an “individualized dstermination,”
almost without exception the dedications of Texas cities do not meet the second Dolan
requirement of “rough proportionality.” Invariably, they fail to cover the costs associsted
with acquisition of additional park capacity created by additiona! demand from new
homeowners.

The rough proportionality criterion directs that a dedication requirement should bs
based on the cwrrent level of park provision. However, the dats in Table 2 show this is
mly&omﬁemgﬁmdeofﬁndiﬁumbﬂwmﬂmmﬁmhwhmni(m
level of parkiand provision) and those in column 6 (dedication requirement) should be
thsmifﬁmisadhmemmnghmﬁmamy.hmclﬂestheymnhﬁvdy
similar, for example, Colleyville, Flower Mound, Keller and La Porte, However, in other
communities there are wide disparities, for example, Huttn, The Colony, and Grapevine.

Indeed, to meet the roughly proportionate criterion, 46 of the 48 cities should increase
their land dedication requirement and those with wide disparities between current level of
p:wisicnmddedinsﬁmmquimmmahonldrdseitsuhamdﬂly.

Ifﬂxeueinquminlmddedimﬁmmmcwd,thnewmldhum
increase in fees in Heu. For example, if Mansfield increased its land dediostion of 1
dwellingnnihpumofpaﬂdanimiummlwclnfpﬂkpmviﬁmwhichis 13.81
dweﬂbgmitspeamofpﬁhnd(te,byﬂ%),thmihfeehﬁnwmﬁmmmdingly
ﬁnﬁmﬁwmdw:nhgmﬂﬁwpumnhg.mmmmwg
mmmmmmmmmwmﬁmmmwm

While all the ondinances provide for land dedication and a fie in liey alternative to
the land requirement, only 10 of the 48 provide for @ park development foe, When the fee
inﬂmmnminMIeZofﬁmdﬁesmcmpmwimm:ntdwdmmﬁﬂ,
whiohmdudinms,hisclenthnﬂupmkdwdcpmmfautypinmyﬁtm
thcfeninﬁmﬁuhndwaﬁﬁﬁmmmdmmﬂmindnﬁmoﬁpﬂkdwnlopmm
feeislﬂmlybdluﬂdmhhﬂnmmmnabdhyapaﬂdmddadiuﬁmmdhmmmd
in somo cases the increases would be much greater,

In summary, the data in Teble 2 suggest that increases between 150% and 1800% in
the existing parkiand dedication requirements could occur in 44 of the 48 cities. These



these costs were fally incorporated into dedication ordinances so new developments paid
& roughly proportionste share of the costs. These increases themaclves would likely be at
least doubled (and in many ceses the multiplier would be much higher) if the 38 cities that
do not inchude park development fees in their ordinances were to similarly identify the full
cosis of developing new parks and fully incorporate them into their dedication ordinances
so new developments paid a roughly propostionate share of these costs also,

Why is the Potentlal not being Realized?

The analysia clearly showed that Texas communities have parkland dedications that
are fir lower than the cost of providing parks for new homeowners at 8 community’s
provailing level of sarvica. There appear to be two main reasons for the failure to realizs
the potential of parkland dedication endinances: inertia and vigorous opposition from the
development community.

The inertia stems from parkiand dedication ardinances not appearing on the agendas of
many elected officials, Indeed, in the Texag Municipal League’s 2007 publication, Revenue
Manual for Texas Cities, which claims, “This manual addresses nearly every known
source of revenue available to Texas Cities™ (p. i), parkisnd dedication ordinances are not
discussed or listed. Some cities” ardinances have been in force for several decades and
have never been revised. This means that elected officials remain unaware of the potential
both for expanding their scope to parks far beyond the neighbothood level to which they
were confined in the 1960s through the early '80s, and for adding a park development
fee element, Only in 11 of the 48 cities was there any nequirement that the ordinance be
reviewed at specified regular intervals. This is a major structural failing in the remaining
37 ondinances because without the stinmlus of a built in periodic review, the ordinances
never appear on a council agenda and remain invisible to elected officials.

The Iack of regular review may explain the legal weaknesses manifested in many
of the ordinances. There simply has been no reason to re-cxemine and update ther to
be consistent with contemparary best practice and court guidelines. Given these legal
Mitissigﬁﬁmﬁnﬁmhnbmmmhshnﬁwﬁﬁpﬁminiﬁmdbyﬁe
development community in Texas challenging parkland dedication ordinances in the 25
years that have passed since the Tirfle Rock case in 1984. This suggests the nominal
magnitode of most of the ordinances is so small in the context of the total cost of a
development that it is not worthwhils for developers to legally challengs them.

A second reason elected officials have not capitalized on the potential of parkland
dedication ordinances is because any suggested enhsncements are invarisbly opposed by
the development community which is 8 powerful constituency in most Texas cities. Thus,
instead of the criterion for setting fees to meet the costs of new parks and make growth
pay for itself, the criterion is to set them &t a level that will not generate an unacceptable
political backlash from the development community.

Developers are very canscious of the Fifth Amendment “takings” issue, Although
the courts have ruled thet parkland dedication does not constitute a taking of private land
without adequate compensation, many Texas developers resent the courts’ interpretations,
They view it as an intrusion of their right to use all of their land as they see fit and find the
principle of park land dedication to be repulsive and an enathema, It is this perspective that
results in discussions of dedication issues with developers often being highly emotional,

In some contexts, animosity from developers may be perceived by some elected
officials to endanger their personal political aspirations, becsnse developers and real estate



inmmminﬂlmﬁnlinmmkmommiﬁumdmmqjmomﬂ:mmbml
election campaigns, Indeed, some elected officials are involved in real estate or associsted
professions, and oppose substentive dedications because they are antithetical to their
professional value systems.

In many Texas communities, residential development has not been expected to pay its
mmhhmmmﬁmmmwmﬁwhamﬁvﬂym
inmjeeﬁunhmhxu'spoﬁﬁcﬂdimmmﬁﬁmhubmﬁrmgmﬂnﬁmof
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mﬁbﬁgmpmﬁdaﬁmmwpaﬁnwhmmofmmmw existing residents
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taxes 0 pay for them, Sccond, the rapid growth of Texas cities, combined with Texas's
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occur” (p. 146).
Mhﬁedunhwnummmﬂywhnmmpwﬁwoﬂubﬁnﬁwpﬁdmd
Mnaﬁmsumﬂyﬁhmmﬁnﬂﬁmofﬂmﬁmmfumfacnmasﬂmh
jluﬁﬂuﬁnnFnﬂ.puklmddedinﬁmmlhpnhwﬂlhhattheﬁmo,ormnﬂn,
new homeowners move into 4 development. This enhances the property's salability,
Mamy real cstate projects prominently foature recreation amenities in their promotional
cnuplﬁmbmmlheyhnvedmminedthesammﬂmaawhmahwmuak.
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own inclinations and might be provided by the developer even if they were not required.
However, developers probably would prefer to decide for themselves what facilities should
bepmvided,mhathmbemmdmdmsiwmamtpadtymdmhnwoﬁdahm
the decigions,
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aoommityomﬁbmmilsgmmlquaﬂtyofﬁfa.nismmguboﬁmm
mmmmmmmmmmm'm-mm
prospoots, Third, there is growing recognition among Texas residents that in the absence of
dedioaﬁunndhpaﬂfwaﬁnmmyofnewﬁuﬂiﬁqnwdmbpmmiaﬂdywmuh
mmeahmmmmmmammmmm
Mmpofmwvmhm&mmﬂmmmmwwiHMMWmm
fiscal impact on the commumity. Their support of dedication ordinances is an action that
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Finally, some factions in a comnumity inveriably view davelopers with distrust and
suspicion. Endorsement of a substantive parkland dedication ordinence may contribute to
alleviating this negative image by demonstrating that developers have a social conscience,
are concerned for the general welfare as well as the bottom line, and are prepared to invest
in community fcilities. Thus, developers® support for parklend dedication may be viewed
as an investment in good public relstions and as a means of winning public support for
fature projects,

In contrast to the veciferous opposition typically expressed by developers, fow
among the general public are likely to engage in the debate. They have little awareness
or understanding of parkland dedication ardinances and do not recognize that they will
be edversely impacted if they are merely nominal, so there generally is & lack of a pro-
ordinance constituency to counter opposition from the development community.

It is alwayn difficult to win an argument based on the intangible notion of opportunity
costs, when the opposition fram the development community cites tangible costs that they
purport are adversely impacting their business. What is out of sight is out of mind, People
are less sensitive to information that is not tangibly presentod. A strategy for reducing
this imbalanoe among constituencies is to make the opportunity costs tangible, pointing
out to the general public the cost of not increasing the ondinance requirements. This
strategy focuses attention on the negative consequences of the loss that will occur if this
action is not taken. It has been widely demonstrated in the field of social psychology that
this negative framing of consequences has a powerful persuasive impact on mudiences
(Tversky & Kahneman 1981; Levin, Schneider, & Gaeth 1998). An example of how this
was done in College Station is shown in Table 6. The first half of the table shows that based
on the vity’s best estimats of the population growth for the next 20 years, an investment for
neighborhood and community parks of $30.5 million would be needed merely to maintain
the city’s existing level of service.

The second part of Teble 6 shows that if the existing fees in licu of $940 and $731 for
single and multiple dwelling units, respectively, are maintsined, then approximately $13
million of this cost will be raised from those creating the demand for the new facilities,
Howeves, if fees in lieu are mised to $2,021 and $1,686, reapectively, then the new parks
‘will, far the most part, be paid for by the new growth. Failure to impose the new fees would
result in existing residents being taxed an additional $17.3 million in the 20-year period to
maintain existing levels of neighbathood and community park provision.

The Emerging O&M Argument

As their traditional arguments against parkiand dedication requirements have
encountered more resistance, some in the development commumity have embraced a new
line of attagk: How can you justify building new parks when you are struggling to find the
money t0 properly maintain and operate those that the city already owns? There are four
responses to this question.

First, allocation of gperation and maintenance funds is part of the anmual budget
process. As such, it reflects a short-term view of economie conditions that prevail in the
city at thet time. In contrast, parkland dedication is a ane-time, major investment in capital
infrastructure that reflects 8 long-term view of amenities the city should have in the futare,
If & current council decides not to construct new parks, then it has pre-empted the right of
future residents to have them, becsuse there will be no land available to retrospectively
construct them. A current council has &n obligation not to pre-empt the options of fusture
councils. It is the prerogative of fitture councils to decide cach year whether to fully
fund the maintenance and aperation of parks or not to do so and, presumably, this will
be governed by the economic conditions prevailing at that time. Not to proceed with &



Tabls 6. Hiustration of the cost to residents of aot mazimizing the potsntial of a parkiand
dedication erdinance.

Estimate of 20-year capital cost requirements for neighborhood and community
parhhnedmnpmjmdhun:qnfmpopnhﬂmhmmzo”swﬂn
current levels of service,

New Neighborhood Parks

Current level of Service = 1 acre per 285 people
Additional land needed to retain current level of service: 40,000/276 = 140 acres

Cost of additional land: 140 acres @ $32,000 per acre $4,480,000
Average park size of 8 acres means 18 new parks, with
park development costs @ 576,000 $11,360,000
$15,840,000
New Comununity Parks:

= Current level of service = 1 community park per 10,970 people
*  Additional land neaded to retain current level of service;

40,000/10,970 = 4 parks @ 37 acres/park
*  Cost of additional land: 148 acres @ $32,000 per acre $ 4,740,000
* 4 pew parks @ $2.5 million
per patk for “basic infrastructure” $10,000,000
$14,700,000
Total Estimated Capiial Cost for 10-vear period $30,540,000

Revenue projections fram land dedication ardinance based upon 40,000 additional
populstion with equal amount of single-family and muitifamily units.

Exiating Ordinance Requirements:

Single Family: 20,000/2.80 = 7,142 Dwelling Units

7,142DU x $M40= $6,713,480
Multifamily: 20,000/2.25 = 8,890 Dwelling Units

8890 DU x $731= $6,498,590
Total Revenne $13,212,070
Proposed New Ordinance Requirements

Single Pamily: 7142 DUs x $2,021 (1,078 + 943) $14,433,982
Multi Family: 8,890 DUs x $1,686 (878 + 768) $14,988,540
Total Revenue $29,422,522

Canelusion
If the proposed new ordinance requirements are not implemented and the existi
mﬁmmﬁmﬂmMﬁmr&dﬂm&mhMmaﬁiﬁmﬂ! 73
million in the next 20 years in arder to maintzin the current levels of park service.




parkland dedication ordinance because of conoerns about future operation and msintenance
costs would be myopic and arrogant since the fisture ability to meet such costs is unknown.
Previous oouncils hed sufficient vision to create the opportanities 8 comnmmity currently
enjoys. If a current council does not continue to make the same opportunities evailahls to
future generations, they would be lacking vision.

A second rebuttal to the operations and maintenance argument is that amenities that
arenot on the tax rolls in a community create much of the value of properties thet are on the
tax rolls, Such amenitics would include parks, schools, roads, clurches, street spaces, non-
profit arts facilities, police and fire facilities and services, et al. Specifically in the case of
parks, the real estate market consistently demonstrates that many people are willing to pay
ahmmmhmbﬂ%mﬂﬂmmmﬁmm
ofﬁaexddmamﬁatﬂuhuwmpayhishxmtytaxu.hminﬂmu.if
ﬂminmmhlmomﬂnfmpaidbymhpmpmywhidxisdﬁbnhblemﬂum
aammuwnmummwmmmmdmm
maintaining the park (Crompton, 2004),

A third responss to the operations and maintenance contention is that the costs can be
minimized by focusing only on natural parks, Cost of aperations is higher for those patks
canteining elements such as athletic fields. Ifa park is designed at the ontset with minimal
mmmmmmnmuwmmmempﬁwm
inﬂwpnthvodmduovcwhalmﬁ@yupmhﬂmtwbﬂuuidmﬁnlduﬂqnnﬁm
generate significant tux revenue, the cost of providing public services and infrastructure to
lhatdevdnpmmislihlylnmdﬂnmmmmmﬁngﬁmﬂ.mm
open space and creating parks can be less expensive alternatives to development, Indeed,
some commumitics have elected to acquire park and open-space land, rather than allow it to
ba used for residential development, becausa this reduces the net deficit for their residents
which would occur if new homes were built on that land (Crompton 2004),

The Political Case for Parkland Dedication

Parkland dedication provides local government elected afficials with a partial solution
mﬁdrnapihlﬂmﬁnapmblmmmmﬁmmﬁnmwhyﬂwymm
mpoﬁﬁealopﬁmﬁuﬁmdingnewpaﬂn.ﬁm,ﬂﬁsisaﬁmﬂycmmﬁwuﬁm
A bodrock principle of fispal conservation is the Benefit Principle, which states that those
who benefit from government services should pay for them,

Melwtadoﬁdalsmmpondminﬂmmcnnmdmmﬂynaedsmmdby
new growth in one of three ways:

1) Requonedsﬁngreddmmpayﬂxabﬂlsbyappmvingﬂmissmofgmaml
ohﬁvﬁmbmdsﬂutwiﬂmisethﬁrtnanymaidmhmﬂﬂybﬁ.“Why
shouldwenmtoniuoupmpmymhbuﬂdpuksmmymﬂuawnyﬁm
where we live that we will nzver use?”

2) Decline to provide the new infrastructure and amenities or provide them at a lower
level of service than prevails elsewhere in the community. In effect, this means
acoepting a reduction in the community’s quality of life.

3) Requiring new development to pay the cost of providing the infrastructure and
amenities the need for which has been created by them.

chhcbdoﬁdahmﬁhlybmforoﬁwmaplaﬁmnofuilh;mem of existing
residents (option 1) or lowering a community’s quality of life (option 2). Indeed, if 8 public
uﬁnmlmnmhddinviﬁngﬂwpnbﬁchwbmwhicbopﬁmthcywmldmfa,ﬁe
likely result would be overwhelming suppart for option 3.
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Third, ostensibly, it would appesr that the dedication requirement will lead to some
potential home buyers being priced out of the market. The development commuunity is
likely to vigongualy promote this position. Thus, if an additional (say) $1,000 parkiand
dedication fee is added to a starter home cogting (say) $140,000, represanting a price
increase of approximately 7/10ths of 1%, they are likely to argus it will price out some
potential homs buyers. If an ordinance is revised every three years, it means that over
the three-year period, the increase will average a little over 2/10ths of 1% per year. It is
umlikely that any other cost of development will increase by such a small amount over a
three-year period. Thus, the probability of such a price increase pricing potential “low-
end” homeowners out of the market is improbable.

Further, ths reality of parkland dedication requirements is that they are not likely to
lead to any increase in the price of 8 new home. The new parkland dedication fee could be
sbsorbed in one of threc ways.

1) The option of passing it through to the home buyer es suggested in the previons
paragraph may be considered. However, if the market would bear a price of $141,000
rather than a price of $140,000, then developers would charge that smount since their
goal is to maximize their profits. Hence, market forces dictate that a price of $141,000
is unlikely to an option,

2) The additional $1000 fee could be absarbed by the developer. This is not a visble
option, bevsuse a developer's willingness to acoept the level of financial risk
associated with a praject is predicated on a given projected profit margin. Without
that profit margin, the project will not proceed, so it is sacrosanct and cammot be
reduced,

3) The non-foasibility of options (1) and (2) mean that the cnly visble option for
absorbing the additional $1.000 dedication fee is to reducs the daveloper’s costs. This
can be done in one of three ways:

*  Reduce the house size by 10 square feet (assuming a cost of $100 a square foof).
Thus, insteed of bames being 1400 square feet, they would be 1390 square feet.

*  Engagein“value engineering” to reduoe the costs of finishes, fittings, furnishings
or landscaping in the bouse by $1,000.

* Pay less for the land. The imposition of a $1,000 parkland dedication fee

effectively changes market forces and reduces the value of the land to be sold,
‘This is explained in the following scenario:
Suppose a developer is sbout to purchase a picce of 1and when the city annoonoes
8 $1,000 increase in the perk dedication requirement. Before the increase, the
developer could build 100 units on the land and sell them for $150,000 each,
Based upon the cost of construction and required profit, she was willing to pay
$2 million for the land. As a result of the new ordinance, the developer concludes
she now has to charge $151,000 per unit dus to the increased cost. However, if
the developer can now sell the houses for $151,000 each, why did she not charge
that price before the imposition of the fee? In fict, the market for comparable
housing limits her to selling the houses for $150,000 each; thus, she will not be
able to sell them for $151,000. As a result, the builder i only willing to pay $1.9
million for the land, so she is able to reduce costs and maintain her profit margin
(e, $2 miltion [100 lots x $1,000]).

A fourth reason that strong parkland dedication ordinances should be able to garner
political support is that if taxes are raised to meet the costs of new parks, then the assessed
property values of existing homes will bs effectively reduced since potential buyers are
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likely to pay less for a property with a higher tax burden (Brueckes, 1997). A reported
mﬂmﬁ%hmmmmﬁqwmwmm
are also the areas that offer the greatest job oppartunities for lower-skilled workers” (Burge
& Thianfeldt, 2006 p. 305). These anthors explain their empirical findings by suggesting
that exactions such as parkiand dedications, “decrease the fiscal deficit impased on existing
residents by new development, allowing more affordahle homes to be built within suburban
areas” (p. 305).

The limited nse of paridand dedication in Toxas is surprising given its legal validation,
the expansion of its scope that has been accepted by the courts, and its ability to shift the
tax burden of maintaining existing service levels away from existing residents to those new
wmammmmmwmm.m
there is considerable scope for both extending parkland dedication to enmicipalities that do
not have such an ordinance, and increasing the requirements in, thoss cities which currently
have an ondinance.

In most communities, parkland dedication ordinances are under the purview of
planning departments since they constitute a component of a city's subdivision regulations.
The limitations and feilings of ardinances described in this paper suggest that many park and
recreation directors have not taken & proactive role in the development of these ordinances.
This is unfortunate given that many agencies are struggling to find resources to expand
and/or renovate their park systems, Parkiand dedication crdinances offer a mechaniam for
doing this, but the ficld's leaders in 8 community nmst be centrally involved in advocating
for the improvement and enhancement of these ordinances if their great potential is to be
realized,
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Faolnote

'Tbu\hmuﬂ:emdabiﬁty,wﬁucihﬁmmdtymﬂciwdinﬁemm
not given, tmt all of the cited statues can be viewed on this Web site.
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