12/5/13

12/05/2013 DRAFT
INTERLOCAL COOPERATION ACT AGREEMENT

Between The
CITY OF AUSTIN AND LONE STAR RAIL DISTRICT
This Interlocal Cooperation Agreement is authorized by Chapter 791 of the Texas
Government Code and by Chapter 173 of the Texas Transportation Code (Chapter 173)
and is by and between the City of Austin, a Texas home-rule municipal corporation
(City) and Lone Star Rail District, a Texas Intermunicipal Rail District (LSRD) (Parties)
and has an effective date of , 2013.

RECITALS

This agreement (Agreement) is an interlocal agreement authorized and governed
by the Interlocal Cooperation Act, Chapter 791 of the Texas Government Code. Each
party represents and warrants that in the performance of its respective obligations as set
forth in this Agreement, it is carrying out a duly authorized governmental function, which
it is authorized to perform individually under the applicable statutes of the State of Texas
and/or its charter. Each party represents and warrants that the compensation to be made
to the performing party contemplated in this Agreement are in amounts that fairly
compensate the performing party for the services or functions described in this
Agreement, and are made from current revenues available to the paying party.

Chapter 173 authorizes local governments to enter into interlocal cooperation
agreements with intermunicipal rail districts for the creation of a Transportation
Infrastructure Zone. A transportation infrastructure zone establishes a mechanism for a
local government to capture increments of ad valorem taxes from the increased tax
revenue attributable to the construction and operation of an intermunicipal rail system
within the territory of the participating local government.

LSRD and the City wish to create a transportation infrastructure zone to facilitate
the City’s contribution of financing for the LSRD rail system. The zone created by LSRD
and the City (Zone) will be comprised of the seven LSRD rail stations that are planned to
be located within the City’s territory. The City will contribute increment financing for
the design, construction, operation, and maintenance of infrastructure within the Zone, as
stated in this Agreement. (Each discrete element of infrastructure for which increment
financing will be used in this Agreement is referred to below as “Project”).

LSRD wants a transportation infrastructure zone created on or before December
31, 2013 to establish the tax increment base and also wants a method of providing
financing for rail purposes within the Zone to be established at this time. The City and
LSRD acknowledge that creating the Zone and establishing the date for determining the
tax increment base on or before December 31 provides significant value to LSRD and



12/5/13

that establishing a mechanism for financing the Zone at this time is also of significant
value to both parties.

In consideration of the premises and the mutual covenants set forth herein and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

DEFINITIONS

1. “Agreement” means this Interlocal Agreement.

2. “Captured Appraised Value” for any given year is the total appraised value of
real property located in the Zone that is taxable by a participating taxing entity
less the Tax Increment Base of the real property in the Zone taxable by a
participating taxing entity.

3. “Project Plan” is the plan by Lone Star Rail District for transportation facilities
and related improvements in or related to service in the Territory of the local
government and is attached to this Agreement as Exhibit “B”.

4. *Tax Increment” for any given year means the total amount of ad valorem taxes
levied and collected that year by a local government on the Captured Appraised
Value of taxable real property in the Zone for that year. The Tax Increment shall
not include property as of the date of designation of the Zone that is zoned by the
City as single family or duplex residential for the entire year when the Tax
Increment is determined. At such time as the property zoned single family or
duplex residential is rezoned to some other zoning, the property so rezoned shall
be included within the Captured Appraised Value for the entire year during which
rezoning occurs. The tax increment base for such rezoned property shall be the
value of the property established for the year prior to the year the property was
added to the Zone.

5. “Tax Increment Base” means the total appraised value of all real property
taxable by a local government and located in the Zone as of December 31 in the
year in which the Zone commenced.

6. “Tax Increment Payment” shall be semi-annually on March 1 and September 1
(or the first business day thereafter).

7. “Territory” is the city limits of the City.

8. “Zone” means the Transportation Infrastructure Zone and the area within the
Zone, as defined on the Exhibit “A” to this Agreement. If there are separate
stations in the Zone, the separate areas may be referred to by the station name
portion of the Zone.
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A. Term

. The initial term of this Agreement is 36 years and may be extended for an additional
20 years upon approval by the City Council and LSRD.

No later than two years before the end of the initial term of this Agreement, the City
Council will consider and vote on whether to approve an extension of the term.

In the event the Council votes to not exercise an extension, the City shall provide
LSRD a written notice no later than 30 days following the Council action stating its
intent to not extend the term.

Notwithstanding any other term or condition, this Agreement may be terminated by
any one of the Parties by giving written notice to the other parties in the month of
July preceding an upcoming Renewal Date.

It is the intent and understanding of the Parties that the obligations of each party
under this Agreement shall remain effective only so long as and provided that there
are current revenues available to the paying party and appropriated for the purposes
of this Agreement.

B. General Obligations of Each Party

LSRD’s Requirements:
a. Measure of Viability and Timelines

i. Measure for Determining Project Viability: LSRD has a contractual
agreement or agreements with Union Pacific (UP) for transfer of ownership
of Union Pacific’s existing rail right of way to or for the benefit of LSRD and
LSRD has secured all necessary capital funding for the proposed rail bypass
and the proposed passenger rail transportation facilities. LSRD also has a
financial plan and commitment for funding its operations, capital
improvements plan, and repayment for any loans or debt related to its capital
funding.

ii. Two year Timeline: If by January 1, 2016, the cities of Austin and San
Marcos and the counties of Hays and Travis have not approved an interlocal
agreement for participation in funding the operation of the proposed rail
transportation facilities, then the City or LSRD, at either’s option, may
terminate the Agreement and all funds accumulated in the City’s Rail Tax
Increment Financing Fund will be available for Council to redirect to any
lawful municipal purpose.
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Six year Timeline: If by January 1, 2020, the LSRD has not met the
Measure for Determining Project Viability, then the City or LSRD, at either’s
option, may terminate the Agreement and all funds accumulated in the City’s
Rail Tax Increment Financing Fund will be available for Council to redirect
to any lawful municipal purpose.

b. Construction Requirements

LSRD will design and plan the transportation facilities and related
improvements that are to be constructed in the Zone in a manner consistent
with the Project Plan in effect on the Effective Date of this Agreement. The
plans and specifications for the infrastructure shall comply with all federal,
state, and local design and construction standards, including the Texas
Accessibility Standards, and the applicable provisions of the Americans with
Disabilities Act, and rail and traffic safety standards, in effect at the time of
construction.

The plans and specifications for transportation facilities and related
improvements shall be subject to the City’s review as provided by statute,
code, and applicable local laws; provided, however, the plans and
specifications for utility infrastructure for utilities that will be supplied by
LSRD (including, without limitation, electric and thermal) shall be in
accordance with LSRD requirements and not subject to City approval.
LSRD agrees to consult with the City with respect to the design aspects of
the transportation facilities and related improvements not directly governed
by City code that relate to community integration and general aesthetics. To
the extent commercially reasonable, LSRD shall endeavor to implement the
City’s recommendations with respect those design aspects of the
transportation facilities and related improvements.

All sets of plans, as-built drawings, and specifications required to be
provided to the City in this Section and elsewhere in this Agreement shall be
delivered to the City as complete sets of print and electronic drawings. The
electronic drawings shall be in a program format agreed upon by the Parties.

The plans and specifications for transportation facilities and related
improvements in the Zone shall include publicly accessible, ADA-compliant
facilities and (b) traffic signals and other traffic controls (“Traffic Signals™).
With respect to Traffic Signals, LSRD’s obligations for design and
construction shall be to design and plan for such improvements (including
vertical improvements such as signage and stop lights) and to construct and
install appropriate utility conduits, foundations, and other below grade and
horizontal improvements related to the construction of each Project.
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2 LSRD agrees to comply with the Project Plan subject to LSRD’s right to
terminate this Agreement. LSRD agrees to provide prior written notice of
any proposed material or substantial change to the scope of the work, cost
estimates, or project schedule for the Project Plan that is not caused by an
event of Force Majeure, as defined herein. LSRD shall have the right to
amend and modify the Project Plan without providing prior written notice if
the proposed change is not a material or substantial change.

The City shall have a period of 45 business days from the date of receipt of
such notice of a material change to provide comments and objections to the
proposed change. The absence of written objections or comments by the
City will constitute approval of the proposed material change by the City. If
the City provides written notice to the LSRD that it objects to the proposed
material change, and the objection, as set out in the notice, is not resolved
within 45 business days from the date of such notice, then the City and
LSRD shall meet to resolve the noticed objections.

If the City and LSRD are unable to resolve the objections, no change to the
Project Plan shall be made which has the effect of increasing the City’s costs
of participation, delaying the project schedule for the Project Plan, or
reducing rail service levels.

c. Excess Funds and Limitations on Funds.

When the Zone is in operation and Tax Increment Payments are being made, LSRD
will annually identify any excess funds not needed for operating or reserves,
operations and maintenance or for capital or equipment replacement of the Project
and return the excess funds to the City.

Until December 31, 2035, unless otherwise agreed between District and City, the
District will not use funds from City Tax Increments to pay any costs incurred by the
District exceeding costs necessary to provide Base Service Level (as defined in the
Project Plan).

City’s Requirements:
a. Rail Tax Increment Financing Fund

The City of Austin shall establish a Rail Tax Increment Financing Fund as a Special
Revenue Fund, to account for the property tax increment revenue that is collected in
the Transportation Investment Zone related to the seven proposed rail stations within
the territory of the City. The property tax increment revenue will accumulate for
potential future use in accordance with the terms of this Agreement as the City’s
contribution of financing for the LSRD rail system. The City may terminate, suspend
participation in, or withdraw from this Agreement as stated in Section A.4., Section
B.1., and Section E.1. In the event the City terminates, withdraws, or suspends its
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participation in this Agreement, the City Council may redirect accumulated balances
in the City’s Rail Tax Increment Financing Fund to any lawful municipal purpose.

b. City’s Participation Level

The City’s percent increment participation level will be evaluated and may be revised
following completion of the City’s analysis of its total cost for Project Connect
expected to occur in 2014. Setting a percent increment participation level higher than
the initial value of zero will require an amendment to the Agreement.

c. Limits on the Rail Increment Financing Fund

1) Property tax revenue is the only revenue source (other than appropriated

2)

3)

annual membership payments) designated by the City of Austin for its
contribution of financing for the LSRD rail system and its operations.

The City of Austin’s percent property tax increment participation level
shall not exceed fifty percent (50%).

The City of Austin shall maintain custody and manage any and all funds
deposited in the City’s Rail Tax Increment Financing Fund. LSRD shall
have no access to, control over, nor any right to manage the City’s Rail
Tax Increment Financing Fund.

d. Uses of City’s Rail Tax Increment Financing Fund

1) Until the conditions in the Measure for Determining Project Viability are

2)

met, no monies shall be disbursed to LSRD from the City’s Rail Tax
Increment Financing Fund.

Once the conditions in the “Measure for Determining Project Viability”
are met, LSRD may request reimbursements for uses of the City’s Rail
Tax Increment Financing Fund. Requests for reimbursement must be
made in a form approved by the City and shall be submitted to the City 45
days or more before the date of a Tax Increment Payment. The City shall
reimburse LSRD only for Projects designed and constructed as stated in
Section B.1.b, Construction Requirements, above. Reimbursements may
be used only for the purposes stated in Texas Transportation Code Section
173.256 (e) “Financing of Certain Transportation Infrastructure,” which
are as follows:

To provide a local match for the acquisition of right-of-way in the
territory of the local government; or

For design, construction, operation, or maintenance of transportation
facilities in the territory of the local government.
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3) During the 24 months before the initiation of passenger rail services,
LSRD may request funding for reasonable and necessary start-up costs
that are allowable under Texas Transportation Code Section 173.256 (e),
excluding rolling stock. These costs may include costs for staff necessary
to drive and test rail equipment functionality to meet Federal inspection
requirements, security service and insurance on rail facilities. Requests
for funding must be made in a form approved by the City and shall be
submitted to the City 45 days or more before date of a Tax Increment
Payment. Reimbursements may be used only for the purposes stated in
Texas Transportation Code Section 173.256 (e) “Financing of Certain
Transportation Infrastructure”.

4) When LSRD begins providing passenger rail service to Austin residents,
the City will begin making Tax Increment Payments of the property tax
increment revenue collected and deposited in the City’s Rail Tax
Increment Financing Fund to Lone Star Rail District semi-annually on
March 1 and September 1 (or the first business day thereafter). In
addition, the first scheduled payment will include any accumulated
balance in the City’s Rail Increment Financing Fund.

Other Funding Sources

The City of Austin will not provide parking revenue for funding its contribution
of financing for the LSRD rail system and its operations. The Parties may
consider other funding options after the conditions in the Measure for
Determining Project Viability are met. Any agreement to provide other funding
sources will require an amendment to this Agreement approved by the governing
bodies of both Parties.

City’s Economic Development Agreements

Subsequent to the effective date of this Agreement, the City may grant economic
development agreements or create other tax or fee agreements for property within
the Zone. The City will inform LSRD of public meetings and hearings relating to
these agreements so that it may inform the City of any impact such an agreement
may have on the operations of the Project.

g. Project Management

1) The City Manager or his designee (the “City’s Director”) will act on
behalf of the City regarding the City’s responsibility under this Agreement
with respect to the development, maintenance and operations of projects
within the Zone and shall coordinate with LSRD, receive and transmit
information and instructions, and will have complete authority to interpret
and define the City’s policies and decisions with respect to the Parties’
obligations and performance under this Agreement. The City’s Director
may designate a City Project Manager and may designate other
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representatives to transmit instructions and act on behalf of the City with
respect to the Parties’ obligations and performance under this Agreement.

The Executive Director of LSRD or his designee (the “LSRD’s Director”)
will act on behalf of LSRD with respect to the development, maintenance
and operations of projects within the Zone, and shall coordinate with the
City, receive and transmit information and instructions, and will have
complete authority to interpret and define LSRD’s policies and decisions
with respect to the Parties’ obligations and performance under this
Agreement. LSRD’s Director will designate a LSRD Project Manager and
may designate other representatives to transmit instructions and act on
behalf of LSRD with respect to the Parties’ obligations and performance
under this Agreement.

If a disagreement between the City and LSRD arises regarding any
requirement or provision of this Agreement, and the disagreement is not
resolved by the City Project Manager and the LSRD Project Manager, it
shall be referred as soon as possible to the City’s Director and LSRD’s
Director for resolution. If the Directors do not resolve the issue, it shall be
referred as soon as possible to the City’s Assistant City Manager
responsible for Transportation and LSRD’s Director for resolution.

h. City Actions regarding the Zone

1)

2)

After a Zone is established, the City will endeavor to support station area
planning, zoning and development implementation that may result in
multi-use/transit oriented development (TOD) or other rail supportive
growth within each Zone.

If appropriate, the City will support and work with LSRD, as necessary,
for the establishment and use of other funding mechanisms (such as public
improvement districts or municipal management districts) that allow
private property owners within the Zone to participate in funding the
establishment and ongoing provision of rail service in the Zone.

3. Reporting Requirements of Each Party

a. LSRD Reporting Requirements

LSRD shall provide the City access to its budget calendar, proposed
annual budget (operating and capital), and give written notice of
adoption of Rail District budgets (operating and capital). LSRD shall
provide access to both proposed and approved budgets.

Once the Measure for Determining Project Viability has been met,
LSRD shall prepare an annual report to be provided to all Parties no later
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than 180 days following the District’s year-end (September 30). Such
report shall include, at a minimum, the audited financial statements for
LSRD, Report on Internal Controls, Single Audit Report, Report on any
and all Transportation Infrastructure Zone Funds, Capital Program
Status Report, and trend data covering operational statistics and service
level metrics.

iii. Every five years after the effective date of this Agreement, LSRD shall
provide no later than 180 days following the District’s year-end
(September 30) a written, comprehensive 20 year financial forecast
covering operations and capital programs accompanied by the
underlying forecast assumptions. This forecast shall also include a
comprehensive description of rail service levels, anticipated changes in
service levels, and the timing of such changes.

b. City of Austin Reporting Requirements
The City of Austin shall provide LSRD with annual reports on the City’s Rail
Tax Increment Financing Fund including, but not limited to, annual tax
increment revenue, assessed valuation for properties in the Zone, and
accumulated balances in the City’s Rail Tax Increment Financing Fund.

c. Right to Audit

LSRD agrees that representatives of the City of Austin’s Office of the City
Auditor, or other authorized representatives of the City, shall have access to,
and the right to audit, examine, or reproduce, any and all records of LSRD
related to the performance under this Agreement. LSRD shall retain all such
records for a period of three years after final payment on this Agreement or
until all audit and litigation matters that the City has brought to the attention
of LSRD are resolved, whichever is longer. LSRD agrees to refund to the
City any overpayments disclosed by any such audit. LSRD shall include the
preceding language in all subcontractor agreements entered into in connection
with this Agreement.

The City agrees that authorized representatives of LSRD shall have access to,
and the right to audit, examine, or reproduce, any and all records of the City’s
Rail Tax Increment Financing Fund related to the performance under this
Agreement. The City shall retain all such records for a period of three years
after final payment on this Agreement or until all audit and litigation matters
that the LSRD has brought to the attention of the City are resolved, whichever
is longer. The City agrees to pay to LSRD any underpayments disclosed by
any such audit.

In the event, there is an additional calculation or redetermination of payments
by the City or LSRD, the Party providing payments shall have no obligation to
make any additional payment if the redetermination or recalculation occurs
more than 18 months after the date of a payment.
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C. TRANSPORTATION INFRASTRUCTURE ZONE

1. Property Included Within the Zone. All property designated on the maps or in the
list of properties attached as Exhibit “  ” shall be included within the Zone.

a. Property under common ownership, identified as Undivided Property on Exhibit
” shall be included within the Zone. Such property shall be included in the Tax
Increment on a prorated basis for the acreages designated for the property on
Exhibit “ " or for the subdivided portions of the property at least 50% within
one-half (1/2) mile radius of the corresponding station property or 50% within
one-quarter (1/4) mile radius for the proposed Seaholm station.

b. Property designated as tax exempt shall be included in the Zone but shall not be a
part of the Tax Increment until the beginning of the year during which it is no
longer designated as tax exempt.

2. Station Locations. Final Station location decisions are subject to compliance with
National Environmental Policy Act (NEPA) requirements. In the event a final
determination is made under NEPA to adjust, extend or alter the station location in
relation to a Zone designated on the maps as Exhibit “A”, the Parties agree that they
shall amend the description of the Zone and the maps and listing of properties in
Exhibit “A” to reflect property within the one-half (1/2) mile radius of the
corresponding station platform (except the proposed City of Austin Seaholm station
will be a one-quarter (1/4) mile radius), subject to the terms and conditions of this
Agreement.

D. PERIODIC REVIEW OF AGREEMENT

1. The proposed rail system is currently in the planning phase. Beginning with five
years following the Effective Date of this Agreement, and every five years thereafter,
the City and LSRD shall re-evaluate the provisions of this Agreement to determine if
any revisions are needed to address changes in operations, capital programs, service
levels, or other factors that were not anticipated during the planning phase or prior
five year period. As a result, amendments to the Agreement may be needed.

2. Equity of Funding Effort. LSRD agrees that interlocal agreements for funding of
the Project involving other cities and counties in Central Texas will contain funding
agreements based on singular funding concepts or providing equivalent funding from
other sources. As other Central Texas cities and counties sign interlocal agreements,
the City will be provided copies of such interlocal agreements by LSRD and for a
period of 60 calendar days after the agreements are provided, the City may object in
writing that the funding efforts do not provide equity of effort between the
corresponding local government entities.

10
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If the City’s objections are not resolved within 60 calendar days after notice to LSRD,
the City, until the objection is resolved, shall have the right to suspend payment of
that portion of their Tax Increment Payment that the City deems to be unequal in
effort to the corresponding local government entities.

E. GENERAL TERMS AND CONDITIONS

1. Termination

Notice of any claims of material breach shall be given in writing to the other Parties,
identifying the breach claimed with particularity, and stating the time permitted for
cure, such time to be commercially and legally reasonable. Such a notice of claim of
breach is sufficient to constitute termination of this Agreement. Without waiving any
legal rights, the Parties agree to voluntary mediation of any disputes.

2.

a.

3.

Force Majeure

Each party to this Agreement agrees to excuse the failure of another party to
perform its obligations under this Agreement to the extent that failure is caused
by an event of Force Majeure. Force Majeure means acts and events not within
the control of the party, and which the party could not use due diligence to avoid
or prevent. Events of Force Majeure include acts of God, strikes, riots, sabotage,
civil disturbances, epidemics, acts of domestic or foreign terrorism, lightning,
earthquakes, fires, storms, floods, and landslides. Force Majeure does not
include economic or market conditions, which affect a party’s cost, but not its
ability to perform.

The party invoking Force Majeure shall give timely and adequate notice to the
other party, by facsimile transmission, or telephone confirmed promptly in
writing, or electronic mail, of the event. The party shall use due diligence to
remedy the effects of Force Majeure as soon as possible. If a party’s
performance is delayed by the event of Force Majeure, the Parties will mutually
agree to extend the time for completion of obligations by a period of time
necessary to overcome the effect of the Force Majeure event.

Severability

If a term or provision of this Agreement is determined to be void or unenforceable by
a court of competent jurisdiction, the remainder of this Agreement remains effective
to the extent permitted by law.

4.

Notices

11
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Any notices to be given under this Agreement shall be considered delivered (i) upon
personal service upon the person designated in this Agreement for such notice; (ii)
within three days of deposit if mailed by first-class United States mail, postage
prepaid, registered or certified, and addressed to the person designated for receipt of
notice; or (iii) one business day after being sent for overnight delivery by a reputable
commercial courier having the ability to track shipping and delivery of the notices. In
cases where there is an emergency or other need for immediate notice to be given,
written notice may be faxed to the person designated for service, provided a written
copy of such notice is also delivered promptly to such designated person by one of
the three means identified above.

The Parties designate the following persons for receipt of notice:

If to LSRD:

Austin, TX 78703
Attention:
Phone Number:

If to City of Austin:

Austin, Texas 78
Attention:
Phone Number:

With copies to

, Assistant City Attorney (or successor)

City of Austin

310 W. 2" Street
P.O. Box 1088
Austin, Texas 78767

The Parties may change the person designated for receipt of notice from time to time
by giving notice in writing to the other Parties, identifying the new person designated
for receipt of service and identifying his/her name, title, address for notice and phone
number.

5. Complete Agreement.

This is the complete Agreement by and between the Parties on the subject matter of
the Agreement. It supersedes any other agreement or understanding between the
Parties, written or oral, and any other commitments, promises, undertakings,
understandings, proposals or representations of the Parties to each other, written or
oral, concerning the subject matter of this Agreement.

12
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4. Amendment in Writing.

This Agreement may be modified only in writing duly executed by each of the
Parties. Neither any representation or promise made after the execution of this
Agreement, nor any modification or amendment of this Agreement, shall be binding
on the Parties unless made in writing and duly executed by each of the Parties.

AGREED AND APPROVED;

LONE STAR RAIL DISTRICT

By: Date:
, TITLE

CITY OF AUSTIN

By: Date:
Marc A. Ott, City Manager, City of Austin

EXHIBITS [to be provided by LSRD, this Agreement cannot be signed until these
exhibits are attached]

Exhibit A - - Map of Zone

Exhibit B - - Description and estimated costs of Projects to be included in Zone
Exhibit C - - Map of Projects
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