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STATE OF TEXAS 8§

COUNTY OF TRAVIS 8§

AGREEMENT WITH METROPOLITAN PLANNING ORGANIZATION

THIS AGREEMENT is made by and between the State of Texas, acting through the Texas
Department of Transportation, called the “Department,” the Capital Area Metropolitan
Planning Organization Transportation Policy Board, called the “MPO”, which has been
designated as the MPO of the Austin urbanized area, and the City of Austin, which serves
as the Fiscal Agent for the MPO.

WITNESSETH

WHEREAS, 23 United States Code (USC) 8134 and 49 USC 85301 et seq. require that
MPOs, in cooperation with the Department and transit agencies, develop transportation
plans and programs for urbanized areas of the State; and

WHEREAS, 23 USC 8104(f) authorizes Metropolitan Planning funds and 49 USC 85301 et
seq. authorizes funds to be made available to MPOs designated by the Governor to
support the urban transportation planning process; and

WHEREAS, the federal share payable for authorized activities using 49 USC 85303 and
Metropolitan Planning funds is eighty percent (80%) of allowable costs; and

WHEREAS, Texas Transportation Code §221.003 authorizes the Department to expend
federal and state funds for improvements to the state highway system; and

WHEREAS, Texas Transportation Code 8201.703 authorizes the Department to expend
federal funds and to provide state matching funds for allowable costs necessary for the
improvement of roads not in the state highway system; and

WHEREAS, Metropolitan Planning funds, and other federal transportation funds that may
be used for planning (e.g., Surface Transportation Program, National Highway System,
Congestion Mitigation and Air Quality, etc.) and 49 USC 85303 funds are to be used in
conjunction with work conducted under the terms of this agreement; and
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WHEREAS, the Governor of the State of Texas has designated the Transportation Policy
Board of the Capital Area Metropolitan Planning Organization as the MPO for the above-
mentioned urbanized area; and

WHEREAS, the Governor of the State of Texas and the Capital Area Metropolitan Planning
Organization (MPO) have executed an agreement pursuant to the MPO designation; and

WHEREAS, an area equal to or larger than the above-mentioned urbanized area has been
delineated in accordance with federal and state guidelines where required metropolitan
transportation planning activities may take place; and

WHEREAS, 23 Code of Federal Regulations (CFR) 8420.117(a) requires that in
accordance with 49 CFR 818.40, the Department shall monitor all activities performed by
its staff or by sub-recipients with Federal Highway Administration (FHWA) planning and
research funds to assure that the work is being managed and performed satisfactorily and
that time schedules are being met; and

WHEREAS, the City of Austin and MPO have entered into a Fiscal, Personnel and
Property Management Agreement effective October 9, 2009, and the parties intend for the
terms and conditions of that Agreement to remain in full force and effect, unchanged by this
Agreement and except that the term of the Fiscal, Personnel and Property Management
Agreement is extended so that it expires on the same date at this Agreement.

NOW THEREFORE, it is agreed as follows:
AGREEMENT

Article 1. Agreement Period

A. This agreement becomes effective when signed by the last party whose signing makes
the agreement fully executed. The Department shall not continue its obligation to the
MPO under this agreement if the Governor's designation of the MPO is withdrawn; if
federal funds cease to become available; or if the agreement is terminated as provided
below.

B. This agreement expires on September 30, 2018. No fewer than 120 days before the
expiration date, the Department may promulgate a request for extension. The
Extension shall be for a term not to exceed two (2) years. Only upon acceptance by the
City shall the extension be effective. The Department may exercise this option no more
than two times. If all terms and conditions of this agreement remain acceptable to all
parties and no amendment to the existing agreement or new agreement is required, a
letter from the Department to the MPO may constitute renewal of this agreement subject
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to all terms and conditions specified in this agreement and acceptance by the City.
However, an amendment or a new agreement may be executed, if necessary.

Article 2. Responsibilities of the Department

The responsibilities of the Department are as follows:

A. Assist in the development of the Unified Planning Work Program (UPWP), approve the
format of work programs submitted by the MPO, and, where required by federal law or
regulation, monitor the MPQO's performance of activities and expenditure of funds under
a UPWP. Where monitoring is not required, the Department is responsible for reviewing
the MPOQO's activities and expenditure of funds, and will comment on and make
suggestions relating to those activities and expenditures.

B. Develop a time line for development of the UPWP by the MPO; and in consultation with
the MPOs, shall develop a standard UPWP format to be used by all MPOs.

C. Make available to the MPO its share of all federal metropolitan planning funds and
provide the required non-federal match as authorized by the Texas Transportation
Commission. The Department will distribute federal transportation planning funds to the
MPO based on a formula developed by the Department, in consultation with the MPOs,
and approved by FHWA, the Federal Transit Administration (FTA), and other applicable
federal agencies.

D. Provide to the MPO, as appropriate, technical assistance and guidance for the
collection, processing, and forecasting of socio-economic data needed for the
development of traffic forecasts, plans, programs, and planning proposals within the
metropolitan area, including collecting, processing, and forecasting vehicular travel
volume data in cooperation with the MPO, as appropriate.

E. Jointly with both the MPO and the City promote the development of the intermodal
transportation system within the metropolitan area by identifying points in the system
where access, connectivity, and coordination between the modes and inter-urban
facilities would benefit the entire system.

F. Share with the MPO and the City information and information sources concerning
transportation planning issues that relate to this agreement.

Article 3. Responsibilities of the MPO

The MPO is an organization created to ensure that existing and future expenditures on

transportation projects and programs are based on a continuing, cooperative, and

comprehensive planning process. The responsibilities of the MPO are as follows:

A. Document planning activities in a UPWP to indicate who will perform the work, the
schedule for completing it, and all products that will be produced. In cooperation with
the Department and public transportation operators as defined by 23 CFR Part 450, the
MPO must annually or bi-annually develop a UPWP that meets federal requirements.
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B. Prepare and submit to the Department an annual performance and expenditure report
of progress no later than December 31 of each year. A uniform format for the annual
report will be established by the Department, in consultation with the MPOs.

C. Use funds provided in accordance with 43 Texas Administrative Code (TAC) 816.52
and Article 2 (Responsibilities of the Department) of this agreement to develop and
maintain a comprehensive regional transportation planning program in conformity with
the requirements of 23 USC 8134, 49 USC 85303, and the state’s Uniform Grant
Management Standards (UGMS) at the web address
www.governor.state.tx.us/files/state-grants/UGMS062004.doc.

D. Develop a Metropolitan Transportation Plan (MTP), a Transportation Improvement
Program (TIP), and a UPWP for the Metropolitan Planning Area (MPA), all of which are
consistent with the Statewide Long-Range Transportation Plan (SLRTP), as required by
the state and federal law. At a minimum, the MPO shall consider in their planning
process the applicable factors outlined in 23 USC §134.

E. Assemble and maintain an adequate, competent staff with the knowledge and
experience that will enable them to perform all appropriate MPO activities required by
law.

F. Forecast, collect, and maintain appropriate socio-economic, roadway, and travel data
on a timely basis, in cooperation with the Department.

G. Prepare all required plans, programs, reports, data, and obtain required certifications in
a timely manner.

H. Share information and information sources concerning transportation planning issues.

Article 4. Responsibilities of the MPO Transportation Policy Board

The MPO Transportation Policy Board is the policy body that is the forum designated under

23 USC 8134 with the responsibility for establishing overall transportation policy for the

MPO and for making required approvals. The MPO Transportation Policy Board is

comprised of those governmental agencies identified in the original designation agreement

and those agencies or organizations subsequently added to the membership of the
committee. The responsibilities of the MPO, acting through its Transportation Policy Board,
are as follows:

A. Ensure that requirements of 23 USC 88134 and 135 and 49 USC, Chapter 53, are
carried out.

B. Use funds provided in accordance with Article 2 (Responsibilities of the Department) of
this agreement to develop and maintain a comprehensive regional transportation
planning program in accordance with requirements of 23 USC 8134 and 49 USC 85303.

C. Develop and adopt an MTP for the MPA that is consistent with the SLRTP required by
state and federal laws; a TIP and a UPWP; and other planning documents and reports
that may be required by state or federal laws or regulations.
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Exercise sole responsibility to hire, supervise, evaluate, and terminate the MPO
Director.
Provide planning policy direction to the MPO Director.

Article 5. Responsibilities of the Fiscal Agent/City

The Fiscal Agent for the MPO is the entity responsible for providing fiscal, human resource,
and staff support services to the MPO. The responsibilities of the Fiscal Agent are as
follows:

A.
B.

The budget for all activities on behalf of MPO will be set by MPO.

The City shall maintain one or more separate trust accounts under the supervision of
the City Controller. The City’s Chief Financial Officer, in conjunction with the City
Controller, in carrying out the requirements of this Agreement, is responsible only in the
capacity of a trust officer for the funds involved. Both the City Controller and City’s
Chief Financial Officer shall use generally accepted accounting procedures to satisfy
their duties pursuant to this Agreement.

The City shall pay all invoices in a timely basis on behalf of MPO. The City shall receive
all reimbursements for said funds immediately upon their receipt. MPO agrees to seek
reimbursement from all available sources on a periodic basis, no longer than every 30
days.

. All warrants issued to the City or MPO by the State of Texas, federal, county or local

agencies, for work performed by any agency or consultant under contract to MPO shall
be properly endorsed and deposited into the trust account.

MPO shall make contracts and commitments in its own name. MPO shall forward
invoices and payment obligations to the City’s Finance Department for processing and
payment.

The disbursement of funds to agencies or consultants under contract to MPO will be
made by the City in the amounts as specified by MPO, so long as MPO'’s budget has
sufficient funds to accommodate all payment requests. MPO, however, is fully
responsible for all such contracts and releases the City from any liability which may
arise as a result of the City performing any non-negligent task pursuant to this
Agreement. The City is under no obligation to process payment requests unless
sufficient funds for such purposes are present in the MPO budget.

. All requests for reimbursement from the State of Texas or any federal agency shall be

prepared by the employees assigned to perform MPO tasks and submitted monthly to
the City's Financial Services Department. MPO is solely responsible for the accuracy of
the records of funds expended by itself and those agencies or consultants who contract
with MPO.
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MPO assumes responsibility for the legal and proper expenditures of all Federal
Highway Administration and Federal Transportation Administration monies. All monies
will be budgeted and expended according to the latest approved UPWP.

The City shall assign sufficient staff members to provide the services to MPO as
required.

. All employees working on MPO matters are City employees for the purposes of payroll

distribution, and all fringe benefits, including retirement, medical and life insurance,
vacations, sick leave, holidays, and any other benefits normally extended to city
employees.

In consideration of services performed under Article 5, MPO shall pay the City $1,000
per month, for as long as the Agreement is in force.

The City's Financial Services Department is authorized to make payment for MPO
personnel costs, to be reimbursed on a monthly basis from MPO funds.

MPO agrees to indemnify the City for any amounts to which the City may become liable
because of the action or omission of any employee assigned to perform tasks for MPO.
In addition, any costs for a single audit shall be the responsibility of MPO.

Article 6: PERSONNEL MANAGEMENT

A.

E.

The MPO Transportation Policy Board is responsible for selecting and supervising an
Executive Director who will have the full-time responsibility for administering the work
program of the MPO. The Executive Director is responsible for hiring and supervising
MPO staff identified and authorized in the MPO Unified Planning Work Program. The
Executive Director will take his/her direction on policy from the MPO Transportation
Policy Board. It is agreed that the executive director will comply with applicable City of
Austin regulations in carrying out MPO work.

MPO shall pay all costs associated with the employees as described in Article 5,
Paragraph J.

The City will provide office space for MPO employees. If MPO decides to move its
offices outside of a City facility, all costs incurred will be paid for by MPO.

The City will provide records retention and storage services, telephone and facsimile
services, mailing costs, computer and network support, travel processing, timekeeping
and payroll services, training and organizational development services, accounts
payable processing, accounts receivable processing, and purchasing services. If MPO
moves its offices outside of a City facility, the City will only pay for travel processing,
timekeeping and payroll services, training and organizational development services,
accounts payable processing, accounts receivable processing, and purchasing
services.

The City’s Human Resources Department will post any MPO job announcement, accept
applications, and forward lists of qualified candidates to MPO.
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Article 7: INDIRECT COSTS
OMB Circular A-87 will be used to develop the Indirect Cost Rate. The amount paid by
MPO to the City of Austin for indirect costs may be negotiated at an amount not to
exceed the maximum allowed by the OMB Circular A-87.

Article 8. Responsibilities of the MPO Transportation Planning Director

The responsibilities of the MPO Transportation Planning Director are as follows:

A. Administer the MPO’s UPWP. The Director shall serve in a full-time capacity and shall
take planning policy direction from and be responsible to the designated MPO Policy
Committee.

B. Act as a liaison to the Department, relevant to the Department’s transportation planning
activities.

C. Oversee and direct all MPO transportation planning staff work performed using MPO
funds.

D. Prepare and submit all required plans, programs, reports, data, and certifications in a
timely manner.

E. Develop and present to the MPO Policy Committee an MTP for the MPA that is
consistent with the SLRTP required by state and federal laws; a TIP and a UPWP; and
other planning documents and reports that may be required by state or federal laws or
regulations.

F. Share information and information resources concerning transportation planning issues.

Article 9. Unified Planning Work Program

A. Each year the MPO shall submit to the Department a program of work that includes
goals, objectives, and tasks required by each of the several agencies involved in the
metropolitan transportation planning process. This program of work is to be called the
Unified Planning Work Program (UPWP), or any successor name. The UPWP shall be
approved by the MPO Policy Committee, in accordance with 23 CFR 8450.314.

B. The UPWP will be prepared for a period of one (1) year or two (2) years unless
otherwise agreed to by the Department and the MPO. The UPWP shall reflect only that
work that can be accomplished during the time period of the UPWP, in accordance with
TAC 816.52.

C. The UPWP shall reflect transportation planning work tasks to be funded by federal,
state, or local transportation, or transportation related (e.g. air quality) planning funds.
The budget and statement of work will be included in the UPWP. The MPO may not
incur costs until final approval of the UPWP is granted. The maximum amount payable
will not exceed the budget included in the UPWP.

D. The effective date of each UPWP will be October 1st of each year or the date of
approval from the appropriate oversight agency, whichever occurs later. On that date,
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the UPWP shall constitute a new federal project and shall supersede the previous
UPWP.

. The UPWP shall comply with all applicable federal and state requirements and will
describe metropolitan transportation and transportation-related planning activities
anticipated in the area.

. The use of federal metropolitan transportation planning funds shall be limited to
transportation planning activities affecting the transportation system within the
boundaries of a designated metropolitan planning area. If an MPO determines that data
collection and analysis activities relating to land use, demographics, or traffic or travel
information, conducted outside its boundaries, affects the transportation system within
its boundaries, then those activities may be undertaken using federal planning funds, if
the activities are specifically identified in an approved UPWP. Any other costs incurred
for transportation planning activities outside the boundaries of a designated
metropolitan planning area are not eligible for reimbursement.

. Travel outside the State of Texas by MPO staff and other agencies participating in the
MPO planning process must be approved by the Department if funded with federal
transportation planning funds. The MPO must receive approval prior to incurring any
costs associated with the actual travel (e.g., registration fee). This provision will not
apply if the travel is at the request of the Department. Travel to the State of Arkansas
by the Texarkana MPO staff and travel to the State of New Mexico by the El Paso MPO
staff shall be considered in-state travel.

. The cost of travel incurred by elected officials serving on the MPO Policy Committee is
eligible for reimbursement with federal transportation planning funds in accordance with
43 TAC 816.52.

The use of federal transportation planning funds is limited to corridor/subarea level
planning or multimodal or system-wide transit planning studies. Major investment
studies and environmental studies are considered corridor level planning. Unless
otherwise authorized by federal law or regulation, the use of such funds beyond
environmental document preparation or for specific project level planning and
engineering (efforts directly related to a specific project instead of a corridor) is not
allowed.

. Failure to adhere to the time line developed by the Department may result in a delay in
the authorization to the MPOs to proceed in incurring costs.

A UPWP will not be approved if it is submitted in a format other than the standard
format developed by the Department. The UPWP and subsequent amendments may
be submitted electronically.

. The MPO shall not incur any costs for work outlined in the UPWP or any subsequent
amendments (i.e., adding new work tasks or changing the scope of existing work tasks)
prior to receiving approval from the Department. Any costs incurred prior to receiving
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Department approval are not eligible for reimbursement from federal transportation
planning funds.

Costs incurred by the MPO shall not exceed the total budgeted amount of the UPWP
without prior approval of the MPO Policy Committee and the Department. Costs
incurred on individual work tasks shall not exceed that task budget by 25 percent
without prior approval of the MPO Policy Committee and the Department. If the costs
exceed 25 percent of the task budget, the UPWP shall be revised, approved by the
MPO Policy Committee, and submitted to the Department for approval.

The MPO Policy Committee must approve the UPWP and any subsequent revisions,
and shall not delegate the approval authority, except for corrective actions. Corrective
actions do not change the scope of work, result in an increase or decrease in the
amount of task funding, or affect the overall budget. Examples include typographical,
grammatical, or syntax corrections.

. Should any conflict be discovered between the terms of this agreement and the UPWP,

the terms of this agreement shall prevail.
The MPO is not authorized to request payment for any work it may perform that is not
included in the current UPWP.

Article 10. Compensation
The Department’s payment of any cost incurred under this agreement is contingent upon all
of the following:

A.

B.

Federal funds are available to the Department in a sufficient amount for making

payments.

The incurred cost is authorized in the UPWP. The maximum amount payable under this

agreement shall not exceed the total budgeted amount outlined in the UPWP in

accordance with 43 TAC 816.52.

The cost has actually been incurred by the MPO and meets the following criteria:

1. Is verifiable from MPO records;

2. Is not included as match funds for any other federally-assisted program;

3. Is necessary and reasonable for the proper and efficient accomplishment of program
objectives;

4. Is the type of charge that would be allowable under OMB Circular A-87 Revised,
“Cost Principles for State, Local, and Indian Tribal Governments” and the state’s
UGMS; and

5. Is not paid by the Department or federal government under another assistance
program unless authorized to be used as match under the other federal or state
agreement and the laws and regulations to which it is subject.

After October 1st of each year, the Department will issue a work order to the MPO

establishing the effective date of work and the total funds authorized. If the UPWP is

subsequently revised, necessitating a revision to the original work order, or the
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Department deems a revision necessary, a revised work order may be issued at any
time throughout the fiscal year. If the amount in the UPWP differs from the amount in
the work order, the amount in the work order prevails.

The MPO is authorized to submit requests for payment of authorized costs incurred
under this agreement on a semi-monthly basis, but no more than twenty four (24) times
a year and no less than monthly as expenses occur. Each request for payment shall be
submitted in a manner acceptable to the Department, which includes, at a minimum, the
following information:

1. UPWP budget category or line item;
2. Description of the cost;

3. Quantity;

4, Price;

5. Cost extension; and

6 Total costs

The MPO shall submit the final bill from the previous fiscal year to the Department no
later than December 31 of the calendar year in which that fiscal year ended. Any bills
submitted after December 31 for a fiscal year in which the funds have been de-obligated
will be processed against the current year's UPWP.

Payment of costs is contingent upon compliance with the terms of Article 3
(Responsibilities of the MPO) of this agreement. Noncompliance may result in
cancellation of authorized work and suspension of payments after a thirty (30) day
notification by the Department to the MPO.

Article 11. Reporting

To permit program monitoring and reporting, the MPO shall submit reports as required in
Article 3 (Responsibilities of the MPO) of this agreement. If task expenditures overrun or
underrun a budgeted task amount by twenty-five percent (25%) or more, the annual
performance and expenditure report must include an explanation for the overrun or
underrun.

Article 12. Indemnification

A.

To the extent possible under state law, the MPO shall save harmless the Department
and its officers and employees from all claims and liability that are due to activities of
the MPOQ, its agents, or its employees performed under this agreement and that are
caused by or result from error, omission, or negligent act of the MPO or of any person
employed by the MPO.

. To the extent possible under state law, the MPO shall also save harmless the

Department from any and all expense, including but not limited to, attorney fees that
may be incurred by the Department in litigation or otherwise resisting claims or liabilities
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that may be imposed on the Department as a result of the activities of the MPO, its
agents, or its employees.

Article 13. Inspection of Work and Retention of Documents

A. The Department and, when federal funds are involved, the U. S. Department of
Transportation (USDOT), and their authorized representatives shall have the right at all
reasonable times to inspect or otherwise evaluate the work performed or being
performed under this agreement and the premises on which it is being performed.

B. If any inspection or evaluation is made on the premises of the MPO or a subcontractor,
the MPO shall provide or require its subcontractor to provide all reasonable facilities and
assistance for the safety and convenience of the inspectors in the performance of their
duties. All inspections and evaluations shall be performed in a manner that will not
unduly delay the work.

C. The MPO agrees to maintain all books, documents, papers, computer generated files,
accounting records, and other evidence pertaining to costs incurred and work performed
under this agreement, and shall make those materials available at its office during the
time period covered and for four (4) years from the date of final payment under the
UPWP. Those materials shall be made available during the specified period for
inspection by the Department, the USDOT, and the Office of the Inspector General of
the USDOT and any of their authorized representatives for the purpose of making
audits, examinations, excerpts, and transcriptions.

D. The state auditor may conduct an audit or investigation of any entity receiving funds
from the Department directly under this agreement or indirectly through a subcontract
under this agreement. Acceptance of funds directly under this agreement or indirectly
through a subcontract under this agreement acts as acceptance of the authority of the
state auditor, under the direction of the legislative audit committee, to conduct an audit
or investigation in connection with those funds. An entity that is the subject of an audit
or investigation must provide the state auditor with access to any information the state
auditor considers relevant to the investigation or audit under the state’s UGMS.

Article 14. Work Performance

All work performed under this agreement shall be carried out in a professional and orderly
manner, and the products authorized in the UPWP shall be accurate and exhibit high
standards of workmanship.

Article 15. Disputes

The MPO shall be responsible for the settlement of all contractual and administrative issues
arising out of procurement entered into in support of work under this agreement. In the
event of a dispute between the Department and the MPO concerning the work performed
under this agreement in support of the urban transportation planning process, the dispute
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shall be resolved through binding arbitration. Furthermore, the arbiter shall be mutually
acceptable to the Department and the MPO. If the City is named as a party to any dispute
under this Article, the arbiter must also be acceptable to the City.

Article 16. Non-collusion

The MPO shall warrant that it has not employed or retained any company or person, other
than a bona fide employee working for the MPO, to solicit or secure this agreement, and
that it has not paid or agreed to pay any company or person, other than a bona fide
employee, any fee, commission, percentage, brokerage fee, gift, or any other consideration
contingent upon or resulting from the award or making of this agreement. If the MPO
breaches or violates this warranty, the Department shall have the right to annul this
agreement without liability or, in its discretion, to deduct from the agreement price or
consideration, or otherwise recover the full amount of the fee, commission, brokerage fee,
gift, or contingent fee.

Article 17. Subcontracts

A. Any subcontract for services rendered by individuals or organizations not a part of the
MPQ’s organization shall not be executed without prior authorization and approval of
the subcontract by the Department and, when federal funds are involved, the USDOT.
All work in the subcontract is subject to the state’s UGMS. If the work for the
subcontract is authorized in the current approved UPWP, and if the MPQO’s procurement
procedures for negotiated contracts have been approved by the Department either
directly or through self-certification by the MPO, the subcontract shall be deemed to be
authorized and approved, provided that the subcontract includes all provisions required
by the Department and the USDOT.

B. Subcontracts in excess of $25,000 shall contain all required provisions of this
agreement.

C. No subcontract will relieve the MPO of its responsibility under this agreement.

Article 18. Termination

A. The Department may terminate this agreement at any time before the date of
completion if the Governor withdraws his designation of the MPO. The Department or
the MPO may seek termination of this agreement pursuant to Article 13 (Disputes) if
either party fails to comply with the conditions of the agreement. The Department or the
MPO shall give written notice to all parties at least 90 days prior to the effective date of
termination and specify the effective date of termination.

B. The Department may terminate this agreement for reasons of its own, subject to
agreement by the MPO.
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C. The parties to this agreement may terminate this agreement when its continuation
would not produce beneficial results commensurate with the further expenditure of
funds. In this event, the parties shall agree upon the termination conditions.

D. Upon termination of this agreement, whether for cause or at the convenience of the
parties, all finished or unfinished documents, data, studies, surveys, reports, maps,
drawings, models, photographs, etc., prepared by the MPO shall, at the option of the
Department, be delivered to the Department.

E. The Department shall reimburse the MPO for those eligible expenses incurred during
the agreement period that are directly attributable to the completed portion of the work
covered by this agreement, provided that the work has been completed in a manner
satisfactory and acceptable to the Department. The MPO shall not incur new
obligations for the terminated portion after the effective date of termination.

F. The City may terminate this agreement at any time for reasons of its own, with at least

90 days written notice to the other parties.

Article 19. Force Majeure

Except with respect to defaults of subcontractors, the MPO shall not be in default by reason
of failure in performance of this agreement in accordance with its terms (including any
failure by the MPO to progress in the performance of the work) if that failure arises out of
causes beyond the control and without the default or negligence of the MPO. Those
causes may include but are not limited to acts of God or of the public enemy, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe
weather. In every case, however, the failure to perform must be beyond the control and
without the fault or negligence of the MPO.

Article 20. Remedies

A. Violation or breach of agreement terms by the MPO shall be grounds for termination of
the agreement. Any costs incurred by the Department arising from the termination of
this agreement shall be paid by the MPO. Any costs owing to the City shall be paid from
the MPO.

B. This agreement shall not be considered as specifying the exclusive remedy for any
dispute, but all remedies existing at law and in equity may be availed of by either party
and shall be cumulative.

Article 21. Gratuities

A. Employees of the Department or the MPO shall not accept any benefits, gifts, or favors
from any person doing business with, or who may do business with the Department or
the MPO under this agreement.

B. Any person doing business with, or who may do business with the Department or the
MPO under this agreement, may not make any offer of benefits, gifts, or favors to
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Department or the MPO employees. Failure on the part of the Department or the MPO
to adhere to this policy may result in termination of this agreement.

Article 22. Compliance with Laws

The parties to this agreement shall comply with all federal and state laws, statutes, rules,
and regulations, and the orders and decrees of any courts or administrative bodies or
tribunals in any matter affecting the performance of this agreement, including without
limitation, workers’ compensation laws, minimum and maximum salary and wage statutes
and regulations, and licensing laws and regulations. When required, the MPO shall furnish
the Department with satisfactory proof of its compliance.

Article 23. Successors and Assigns
No party shall assign or transfer its interest in this agreement without written consent of the
other parties.

Article 24. Debarment Certifications

The MPO is prohibited from making any award or permitting any award at any tier to any
party that is debarred or suspended or otherwise excluded from or ineligible for
participation in federal assistance programs under Executive Order 12549, Debarment and
Suspension. By executing this agreement, the MPO certifies that it is not currently
debarred, suspended, or otherwise excluded from or ineligible for participation in Federal
Assistance Programs under Executive Order 12549 and further certifies that it will not do
business with any party that is currently debarred, suspended, or otherwise excluded from
or ineligible for participation in Federal Assistance Programs under Executive Order 12549.
The MPO shall require any party to a subcontract or purchase order awarded under this
agreement as specified in 49 CFR Part 29 (Debarment and Suspension) to certify its
eligibility to receive federal funds and, when requested by the Department, to furnish a copy
of the certification.

Article 25. Equal Employment Opportunity

The parties to this agreement agree to comply with Executive Order 11246 entitled “Equal
Employment Opportunity” as amended by Executive Order 11375 and as supplemented in
Department of Labor Regulations (41 CFR 860).

Article 26. Nondiscrimination

During the performance of this agreement, the MPO, its assigns and successors in interest,

agree to the following:

A. Compliance with Regulations: The MPO shall comply with the regulations relative to
nondiscrimination in federally-assisted programs of the USDOT, 49 CFR Part 21 and
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23 CFR Part 200, as they may be amended from time to time (the “Regulations”), which
are incorporated by reference and made a part of this agreement.

B. Nondiscrimination: The MPO, with regard to the work performed during the agreement,
shall not discriminate on the grounds of race, color, sex, national origin, age, or
disability in the selection and retention of subcontractors, including procurements of
materials and leases of equipment. The MPO shall not participate either directly or
indirectly in the discrimination prohibited by 49 CFR Part 21, including employment
practices when the agreement covers a program set forth in Appendix B of the
Regulations.

C. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In
all solicitations either by competitive bidding or negotiation made by the MPO for work
to be performed under a subcontract, including procurements of materials or leases of
equipment, each potential subcontractor or supplier shall be notified by the MPO of the
MPOQO’s obligations under this agreement and the Regulations relative to
nondiscrimination on the grounds of race, color, sex, national origin, age or disability.

D. Information and Reports: The MPO shall provide all information and reports required by
the Regulations, or directives issued pursuant to the Regulations, and shall permit
access to its books, records, accounts, other sources of information, and its facilities as
may be determined to be pertinent by the Department or the USDOT to be pertinent to
ascertain compliance with those Regulations or directives. Where any information
required of the MPO is in the exclusive possession of another who fails or refuses to
furnish this information, the MPO shall so certify to the Department or the USDOT as
appropriate, and shall set forth what efforts it has made to obtain the information.

E. Sanctions for Noncompliance: In the event of the MPO’s noncompliance with the
nondiscrimination provisions of this agreement, the Department shall impose sanctions
that it or the USDOT may determine to be appropriate, including, but not limited to:

1. Withholding of payments to the MPO under the agreement until the MPO complies;
and
2. Cancellation, termination, or suspension of the agreement in whole or in part.

F. Incorporation of Provisions: The MPO shall include the provisions of subsections A-E of
this article in every subcontract, including procurements of materials and leases of
equipment, unless exempt by the Regulations or directives issued pursuant those
Regulations. The MPO shall take action with respect to any subcontract or procurement
as the Department may direct as a means of enforcing these provisions including
sanctions for noncompliance; provided, however, in that event, the MPO may request
the United States to enter into the litigation to protect the interests of the United States.

Article 27. Nondiscrimination on the Basis of Disability

The MPO agrees that no otherwise qualified disabled person shall, solely by reason of his
disability, be excluded from participation in, be denied the benefits of, or otherwise be
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subject to discrimination under this agreement. The MPO shall ensure that all fixed facility
construction or alteration and all new equipment included in the project comply with
applicable regulations regarding Nondiscrimination on the Basis of Disability in Programs
and Activities Receiving or Benefiting from Federal Financial Assistance, set forth in

49 CFR Part 27, and any amendments to it.

Article 28. Disadvantaged Business Enterprise (DBE) Program Requirements

A.

B.

The parties shall comply with the DBE Program requirements established in 49 CFR
Part 26.

The MPO shall set an appropriate DBE goal consistent with the requirements of 49 CFR
Part 26 and in consideration of the local market, project size, and nature of the goods or
services to be acquired. The MPO shall have final decision-making authority regarding
the DBE goal and shall be responsible for documenting its actions.

The MPO shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of any USDOT-assisted contract or in the administration of its
DBE program or the requirements of 49 CFR Part 26. The MPO shall take all
necessary and reasonable steps under 49 CFR Part 26 to ensure non-discrimination in
award and administration of USDOT-assisted contracts. Implementation of this
program is a legal obligation and failure to carry out its terms shall be treated as a
violation of this agreement. Upon notification to the MPO of its failure to carry out its
approved program, the State may impose sanctions as provided for under 49 CFR Part
26 and may, in appropriate cases, refer the matter for enforcement under 18 USC
81001 and the Program Fraud Civil Remedies Act of 1986 (31 USC 83801 et seq.).
Each contract the MPO signs with a contractor (and each subcontract the prime
contractor signs with a sub-contractor) must include the following assurance: The
contractor, sub-recipient, or sub-contractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The contractor shall
carry out applicable requirements of 49 CFR Part 26 in the award and administration of
DOT-assisted contracts. Failure by the contractor to carry out these requirements is a
material breach of this agreement, which may result in the termination of this agreement
or such other remedy as the recipient deems appropriate.

Article 29. Procurement

A.

The MPO shall maintain approved written procurement procedures that meet or exceed
the requirements of 49 CFR Part 18, “Uniform Administrative Requirements for Grants
and Cooperative Agreements to State and Local Governments,” and the state’s UGMS
as either may be revised or superseded. These procedures shall be used for all
acquisitions authorized in any UPWP.
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B. The MPO agrees to comply with applicable Buy America requirements set forth in the
Surface Transportation Assistance Act of 1978 (Pub. L. 95-599) 8401 and the FTA’s
Buy America regulations in 49 CFR Part 661.

C. The MPO agrees to comply with the cargo preference requirements set forth in 46 USC
855305 and Maritime Administration regulations set forth in 46 CFR Part 381.

Article 30. Environmental Protection and Energy Efficiency

A. The MPO agrees to comply with all applicable standards, orders, or requirements
issued under Section 306 of the Clean Air Act, 42 USC 8§87602; Section 508 of the Clean
Water Act 33 USC §1368; Executive Order 11738 and Title 40 CFR, “Protection of
Environment.” The MPO further agrees to report violations to the Department.

B. The MPO agrees to recognize standards and policies relating to energy efficiency that
are contained in the State energy conservation plan issued in compliance with the
Energy Policy and Conservation Act (Pub. L. 94-163).

Article 31. Property Management

The MPO shall maintain written property management procedures that meet or exceed the
requirements of 49 CFR Part 18, “Uniform Administrative Requirements for Grants and
Agreements to State and Local Governments,” and the state’s UGMS as either may be
revised or superseded. These procedures shall be used for any property acquired in whole
or in part with federal and state funds provided through this agreement. The disposition of
surplus equipment and property by MPO will be in accordance with the City’s property and
equipment disposition procedures.

Article 32. Federal Reimbursement

The MPO shall be responsible for any funds determined to be ineligible for federal
reimbursement, and shall reimburse the Department the amount of those funds previously
provided to it by the Department.

Article 33. Control of Drug Use
The MPO agrees to comply with the terms of the FTA regulation, “Prevention of Alcohol
Misuse and Prohibited Drug Use in Mass Transit Operations,” set forth in 49 CFR Part 655.

Article 34. Lobbying Certification

In executing this agreement, each signatory certifies to the best of that signatory’s

knowledge and belief, that:

A. No federal appropriated funds have been paid or will be paid by or on behalf of the
parties to any person for influencing or attempting to influence an officer or employee of
any federal agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the awarding of any federal
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contract, the making of any federal grant, the making of any federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any federal contract, grant, loan, or cooperative
agreement.

B. If any funds other than federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member
of Congress in connection with federal contracts, grants, loans, or cooperative
agreements, the signatory for the MPO shall complete and submit the Federal Standard
Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.

C. The parties shall require that the language of this certification shall be included in the
award documents for all sub-awards at all tiers (including subcontracts, sub-grants, and
contracts under grants, loans, and cooperative agreements) and all sub-recipients shall
certify and disclose accordingly. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by 31 USC 81352. Any person who
fails to file the required certification shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

Article 35. Amendments
Any change to one or more of the terms and conditions of this agreement shall not be valid
unless made in writing and agreed to by the parties before the change is implemented.

Article 36. Distribution of Products

A. The MPO shall provide a number of copies to be specified by the Department of all
information, reports, proposals, brochures, summaries, written conclusions, graphic
presentations, and similar materials developed by the MPO and financed, in whole or in
part, as provided in this agreement. All reports published by the MPO shall contain the
following prominent credit reference to the Department, USDOT, FHWA, and FTA:
Prepared in cooperation with the Texas Department of Transportation and the U.S.
Department of Transportation, Federal Highway Administration, and Federal Transit
Administration.

B. Upon termination of this agreement, all documents prepared by the MPO or furnished to
the MPO by the Department, shall be delivered to the Department. All documents,
photographs, calculations, programs, and other data prepared or used under this
agreement may be used by the Department without restriction or limitation of further
use.

Article 37. Legal Construction

In case any one or more of the provisions contained in this agreement shall for any reason
be held to be invalid, illegal, or unenforceable in any respect, that invalidity, illegality, or
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unenforceability shall not affect any other provisions and this agreement shall be construed
as if it did not contain the invalid, illegal, or unenforceable provision.

Article 38. Sole Agreement

This agreement constitutes the sole and only agreement between all the parties and
supersedes any prior understandings or written or oral agreements to the extent that the
agreements are between all the parties respecting the subject matter of this agreement.
The City of Austin and MPO entered into a Fiscal, Personnel and Property Management
Agreement effective October 9, 2009, and the City and the MPO intend for the terms and
conditions of that Agreement to remain in full force and effect, unchanged by this
Agreement except that the term of the Fiscal, Personnel and Property Management
Agreement is extended so that it expires on the same date at this Agreement. NO
OFFICIAL, EMPLOYEE, AGENT, OR REPRESENTATIVE OF THE CITY OF AUSTIN HAS
ANY AUTHORITY, EITHER EXPRESS OR IMPLIED, TO AMEND THIS AGREEMENT,
EXCEPT PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE GRANTED BY THE
CITY OF AUSTIN CITY COUNCIL.

Article 39. Copyrights

The Department and the USDOT shall, with regard to any reports or other products
produced under this agreement, reserve a royalty-free, nonexclusive and irrevocable right
to reproduce, publish, or otherwise use, and to authorize others to use the work for
government purposes.

Article 40 Federal Funding Accountability and Transparency Act Requirements
A. Any recipient of funds under this agreement agrees to comply with the Federal Funding

Accountability and Transparency Act and implementing regulations at 2 CFR Part 170,

including Appendix A. This agreement is subject to the following award terms:

http://edocket.access.qpo.qov/2010/pdf/2010-22705.pdf and
http://edocket.access.gpo.gov/2010/pdf/2010-22706.pdf.
B. The MPO agrees that it shall:

1. Obtain and provide to the Department a Central Contracting Registry (CCR) number
(Federal Acquisition Regulation, Part 4, Sub-part 4.1100) if this award provides for
more than $25,000 in Federal funding. The CCR number may be obtained by
visiting the CCR web-site at https://www.bpn.gov/ccr/default.aspx;

2. Obtain and provide to the Department a Data Universal Numbering System (DUNS)
number, a unique nine-character number that allows the Federal government to
track the distribution of federal money. The DUNS number may be requested free of
charge for all businesses and entities required to do so by visiting the Dun &
Bradstreet on-line registration website at http://fedgov.dnb.com/webform; and
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3. Report the total compensation and names of its top five (5) executives to the
Department if:
i. More than 80% of annual gross revenues are from the Federal government, and
those revenues are greater than $25,000,000; and
ii. The compensation information is not already available through reporting to the
U.S. Securities and Exchange Commission.

Article 41. Single Audit Report

A.

The parties shall comply with the requirements of the Single Audit Act of 1984, Pub. L.
98-502, ensuring that the single audit report includes the coverage stipulated in OMB
Circular A-133.

. If threshold expenditures of $500,000 or more are met during the MPO's fiscal year, the

MPO must submit a Single Audit Report and Management Letter (if applicable) to the
Department's Audit Office, 125 East 11" Street, Austin, TX 78701 or contact the
Department’s Audit Office at http://www.txdot.gov/contact us/audit.htm.

If expenditures are less than $500,000 during the MPO's fiscal year, the MPO must
submit a statement to the Department's Audit Office as follows: "We did not meet the
$500,000 expenditure threshold and therefore, are not required to have a single audit
performed for FY

For each year the project remains open for federal funding expenditures, the MPO will
be responsible for filing a report or statement as described above. The required annual
filing shall extend throughout the life of the agreement, unless otherwise amended or
the project has been formally closed out and no charges have been incurred within the
current fiscal year.

Article 42. Notices

All notices to any party by the other parties required under this agreement shall be
delivered personally or sent by certified or U.S. mail, postage prepaid, addressed to the
party at the following addresses:
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Director

MPO: Capital Area Metropolitan Planning Organization
505 Barton Springs Road, Suite 700

Austin, Texas 78704

Marc Ott

Fiscal Agent: City Manager

City of Austin

PO Box 1088

Austin, Texas 78767
With a copy to:

City Attorney

P.O. Box 1088
Austin, Texas 78767

Director, Transportation Planning & Programming Division
Department: Texas Department of Transportation

125 E. 11™ Street

Austin, Texas 78701

All notices shall be deemed given on the date delivered or deposited in the mail, unless
otherwise provided in this agreement. Any party may change the above address by
sending written notice of the change to the other parties. Any party may request in writing
that notices shall be delivered personally or by certified U.S. mail and that request shall be
honored and carried out by the other parties.

Article 43 SEVERABILITY: Should any provisions of this Agreement for any reason be
held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or
unenforceability shall not affect any other provision.

Article 44 GOVERNING LAW:
The laws of the State of Texas shall govern this Agreement and all obligations of the
parties are performable in Travis County, Texas.

Article 45. Signatory Warranty

Each signatory warrants that the signatory has necessary authority to execute this
agreement on behalf of the entity represented.
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THIS AGREEMENT IS EXECUTED by the Department, the MPO, and the Fiscal Agent in
triplicate.

THE MPO THE FISCAL AGENT
Signature Signature

Marc. A. Ott
Typed or Printed Name Typed or Printed Name
Title City Manager
Date Date

THE DEPARTMENT

Signature

Typed or Printed Name

Director, Transportation Planning and Programming Division
Texas Department of Transportation

Date
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