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’ l Katherine P. Loayza
(512) 236-2259 (Direct Dial)
s; s ; kloayza@jw.com
JACKSON WALKER L.L.P.

ATTORNEYS & COUNSELORS

December'11, 2014

Members of the Board of Adjustment
City of Austin, Texas

Re:  Reconsideration of the Board of Adjustment (B.0.A.) Action on Dec. 1, 2014
Case #C15-2014-0158 — Texas Title Loans 7501 N. Lamar Blvd.

Dear Board Members:

On behalf of Texas Loan Brokers I, LLP d/b/a Texas Title Loans, I am hereby requesting
reconsideration of the Board of Adjustment (the “B.0.A4.”) action to deny the appeal of the Use
Determination to allow the existing financial services use to be considered a legal non-
conforming alternative financial services use. As previously stated, Texas Title Loans has been
operating out of the above referenced location for over seven years in compliance with all
applicable zoning and site development regulations at the time the tenant occupied the premises
and we believe that there is a valid Certificate of Occupancy for the use.

I am requesting the reconsideration of the B.O.A. action in order that denial of the appeal
be rescinded and that staff be directed to forward the appeal of the Use Determination to the
Building and Fire Code Board for their consideration because the issue of the legal non-
conforming use is not strictly a zoning use determination as defined by Section 25-1-197 of the
Land Development Code. The use determination that was issued by staff is based solely on the
staff position that the use does not have a valid Certificate of Occupancy and therefore cannot be
a legal non-conforming use. In this case, the appeal of the use determination acted upon by the
B.O.A. is not based upon a zoning issue, but is based upon a building permit issue of what
constitutes a valid Certificate of Occupancy. Because of the specific facts of this case, we
believe that the more appropriate body to consider this appeal should be the Building and Fire
Code Board rather than the B.O.A. and request that they be allowed to consider the case.

The Use Determination as described in the Land Development Code, Section 25-1-197
applies to a formal determination under Section 25-2-2 Determination of Use Classification
which describes and defines all land uses. The objective of the use determination is to assign an

appropriate classification of land use to a use that is not specifically classified under Subchapter
A, Section 25-2-1,

Point: This specific case is not based solely upon the issue of zoning use classification,
but is a building permit/Certificate of Occupancy matter as well. We were advised by the Law
Department to submit a Use Determination for this specific case and we did so. However, after
going through this process, it has become clear, based upon the discussion amongst the B.0.A.
members on December 1, 2014, that this is not a zoning use issue as much as a building
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(C) The board shall:
(1) review any appeal filed in accordance with Title 25 (Land Development); and

(2) hear and decide appeals of orders, decisions, or determinations made by the building
official relating to the application and interpretations of the Building Code and Fire
Code.

Summary

Due to the specific facts of the use determination request for a legal non-conforming use
status for Texas Title Loans, it is evident that the staff denial is based upon the Planning and
Development Review Department practice of issuing building permits and Certificates of
Occupancy versus a zoning use determination and therefore, I believe that it is more appropriate
that the Building and Fire Code Board consider this case. Therefore, I respectfully request that
the B.O.A. rescind its prior action and direct staff staff to place this case on the next available
Building and Fire Code Board hearing.

Nothwithstanding any of the foregoing, the appellant does not waive any position

previously taken at B.O.A. hearing December 1, 2014 or in any written materials submitted in
connection with that hearing.

Sincerely,

Katherine Loayza
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@
If the director determines that a use determination is required, the applicant must submit a request
for a project use determination under Subsection (B) before the application expires.

. ©)

Within 14 days after receiving a request for a project use determination, the director shall issue a
determination under Subsection (F) of this section and provide notice of the determination under
Section 235-1-133(B) (Notice of Applications and Administrative Decisions).

G
Applications and Admmmrranve Decisions) may appeal thed%cfsmn?o?héi?»oard of Adjustment no
later than 14 days after notice is provided.

®)
A request for a use determination that is not associated with a pending development application is a
"non-project use determination” and is subject to the requirements of this subsection.

M
A non-project use determination may be xequested by anyone, at any time, for a use that requires a
determination under Scction

@
In addition to the requirements in Subsection (C) of this section, an application for a non-project
use determination must include:
@
any information requested by the director regarding the nature of the use for which a
determination is requested, including the size, scale, or intensity of the use; and
(b)
a specific address, if the applicant intends to rely on the determination in connection with a
development application.
&)
Within 14 days after receiving a request for a non-project use determination, the director shall
provide notice of the determination:
(a)
to the applicant and to registered environmental and neighborhood organizations, if the
determination is not associated with a specific address; or
(b
to all parties entitled to notice under Section 23-1-133(A) (Notice of Applications and
Administrative Decisions), if the determination is associated with a particular address.
“4)

Any person entitled to notice of a non-project use determination under this subsection may appeal
the determination to the Board of Adjustment within 14 days.
(F)

The director may not make a decision on an application that is dependent upon a use determination:

)
until after the period for appealing the use determination to the Board of Adjustment has run;

@
if the use determination is appealed to the Board of Adjustment, until after the board has decided
the appeal; or
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)

(E)

If a particular use is not classified within a zoning category or land use definition, the director shall
determine the appropriate use classitfication based on the characteristics of the proposed use and the
similarities, if any, of the use to other classified uses.

If a use requires a determination under Subsection (B) of this section, a person may request that the
director issue a formal use determination stating how the use is classified under existing use regulations.
A use determination may be appealed to the Board of Adjustment under Section 25-1-197 (Use
Determinations).

The director shall notify the Planning Commission and the Zoning and Platting Commission of the filing
of an appeal within 30 days of the filing, and of the disposition of the appeal within 30 days of
disposition.

The director shall maintain a list of determinations made under this section.

Source: Section 13-2-7: Qrd. 999223-20; Ord. 010329-18: Ord. G10607-8; Ord. 031211-11: Ord. 201 20426-122.

A)

(B)
©

D)

E)

(F)

§ 2-1-111 - BOARD OF ADJUSTMENT.

The Board of Adjustment is established as provided in Local Government Code Chapter 211 (Municipal
Zoning Authority).
The board shall be composed of seven members.

Each board member shall be appointed to serve a two-year term.

The council may appoint alternate board members to serve in the absence of regular members. An
alternate member shall be appointed to serve a two-year term.

A regular or alternate board member may be removed by council for cause on a written charge after a
public hearing,

The board shall:

M
hear and decide a request for a variance from the requirements of Chapter 25-2 (Zoning), except as
otherwise provided by the Code;

)
hear and decide an appeal of an administrative action under Chapter 25-2 (Zoning);

3)
hear and decide a request for a variance from the requirements of airport zoning regulations under
Section 241.034, Local Government Code;

€
hear and decide a request for a special exception under Chaprer 25-2 (Zoning); and

(5)

perform other duties prescribed by ordinance or state law.
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A person who is aggrieved by a decision of the board may appeal the decision to the city council under
this subsection.

)

@

©))

€Y

The appeal shall be made by filing a written notlce of appeal with the city clerk. The notice of
appeal shall contain:

(2) :
the name of the person filing the appeal;

®
a background of the case, and a summary of the decision from which the appeal is taken;

(©)
a statement containing facts which show, beyond a reasonable doubt, that the decision
appealed from was incorrect because of its inconsistency or conflict with city ordinance or
state law, or that a finding of fact by the board was clearly contrary to the evidence before the
board; and

(@

the relief requested from the city council.

Notice of appeal from a decision of the board shall be filed within 14 days after the date on which
the decision appealed from was made.

If the last day for filing the notice of appeal is a Saturday, Sunday, or City holiday, then the notice
of appeal may be filed on the next day which is not a Saturday, Sunday, or City holiday.

A person filing a notice of appeal under this section shall, on the same day of the filing, mail or
deliver a copy of the notice of appeal to the board.

The city council may, in the disposition of any appeal, waive any requirement of any ordinance in
any case in which the council considers the application of the requirement to be unjust and
unnecessary to achieve the purposes of the ordinance. The city council may take any other action it
deems advisable in deciding any appeal under this section.

Sowree: Ord. 20071120-011: Ord. 20080618-030; Ord, 2011121 5-053,







PUBLIC HEARING INFORMATION

Although applicants and/or their agent(s) are expected to attend a public
hearing, you are not required to attend. However, if you do attend, you
have the opportunity to speak FOR or AGAINST the proposed
application. You may also contact a neighborhood or environmental
organization that has expressed an interest in an application affecting
your neighborhood.

During a public hearing, the board or commission may postpone or
continue an application’s hearing to a later date, or recommend approval
or denial of the application. If the board or commission announces a
specific date and time for a postponement or continuation that is not later
than 60 days from the announcement, no further notice will be sent.

A board or commission’s decision may be appealed by a person with
standing to appeal, or an interested party that is identified as a person who
can appeal the decision. The body holding a public hearing on an appeal
will determine whether a person has standing to appeal the decision.

An interested party is defined as a person who is the applicant or record
owner of the subject property, or who communicates an interest to a
board or commission by:

« delivering a written statement to the board or commission before or
during the public hearing that generally identifies the issues of
concern (it may be delivered to the contact person listed on a
notice); or

» appearing and speaking for the record at the public hearing;

- occupies a primary residence that is within 500 feet of the subject
property or proposed development;

« is the record owner of property within 500 feet of the subject property
or proposed development; or

« is an officer of an environmental or neighborhood organization that
has an interest in or whose declared boundaries are within 500 feet of
the subject property or proposed development.

A notice of appeal must be filed with the director of the responsible
department no later than 10 days after the decision. An appeal form may
be available from the responsible department.

For additional information on the City of Austin’s land development
process, visit our web site: www.austintexas.gov/development.

Written comments must be submitted to the contact person listed on the notice
before or at a public hearing. Your comments should include the name of the
board or commission, or Council; the scheduled date of the public hearing; the
Case Number; and the contact person listed on the notice. All comments
received will become part of the public record of this case.

Case Number: C15-2014-0158, 7501 N. Lamar
Contact: Leane Heldenfels, 512-974-2202, leane.heldenfels@austintexas.gov
Public Hearing: Board of Adjustment, December 1st, 2014

Valerie Yl

Your Name (please print)

(JIam in favor

ﬁmo_&aﬁ
10w Crestland D \Vemrflx 7852

Your address(es) affected by this S@bms\:g

\eo b /29 (204

\ ™ 5 ignature Date

5\ 0% 8153

Daytime Telephone:

Comments:

Note: any comments received will become part of the public record of this case

If you use this form to comment, it may be returned to:

City of Austin-Planning & Development Review Department/ 1st Floor
Leane Heldenfels

P. 0. Box 1088

Austin, TX 78767-1088

Or fax to (512) 974-2202

Or scan and email to leane.heldenfels@austintexas.gov
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CITY OF AUSTIN
Board of Adjustment/Sign Review Board
Decision Sheet (SPECIAL CALLED MEETING)

DATE: Monday, December 1, 2014 CASE NUMBER: C15-2014-0158

__Y___ JeffJack

Y Stuart Hampton - Michael Von Ohlen (OUT)

__ Y Ricardo De Camps

N BryanKing

Y Vincent Harding

Y Melissa Hawthorne Motion to Deny appeal
~_Y____ Sallie Burchett 2" the Motion

APPLICANT: Katherine P. Loayza
OWNER: Todd Pearah
ADDRESS: 7501 LAMAR BLVD

INTERPRETATION REQUESTED: The applicant has filed an appeal challenging
the Planning and Development Review Department’s Land Use Determination
regarding legal, nonconforming status of the use at this site in a “TOD-NP”,
Transit Oriented Development — Neighborhood Plan zoning district.
(Brentwood/Highland Combined)

BOARD’S DECISION: The public hearing was closed on Board Member Melissa
Hawthorne motion te deny appeal and to affirm staff’s determination, Board Member
Sallie Burchett second on a 6-1 vote (Board member Bryan King nay); APPEAL DENIED
AND AFFIRM STAFF’S DETERMINATION.

FINDING:

1. There is a reasonable doubt of difference of mterpretatlon as to the specmc intent of
the regulations or map in that: -

2. An appeal of use provisions could clearly permit a use which is in character with the
uses enumerated for the various zones and with the objectives of the zone in
question because: -

3. The interpretation will not grant-a special privilege to one property inconsistent with

other properties or uses similarly situated in thaf:
WQW 7(@\/

Leane Heldenfels Jeff \‘iack
Executive Liaison Chairman
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Written comments must be submitted to the contact person listed on the notice
before or at a public hearing. Your comments should include the name of the
board or commission, or Council; the scheduled date of the public hearing; the
Case Number; and the contact person listed on the notice. All comments
received will become part of the public record of this case.

Case Number: Ommmmc:-ﬁqu 7501 N. Lamar .
Contact: Leane E&mm&.&mv 512-974-2202, leane.heldenfels@austintexas.gov

) Lgm in favor
4T object

S NV

Date

Daytime Telephone: 512 4ol \,.NBN\

Comments:

Note: any comments received will become part of the public record of this case

If you use this form fo comment, it may be returned to:

City of Austin-Planning & Development Review Department/ 1st Floor
Leane Heldenfels .

P. O. Box 1088

Austin, TX 78767-1088

Or fax to (512) 974-2202

Or scan and email to leane.heldenfels@austintexas.gov
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CITY OF AUSTIN APPLICATION TO BOARD QO \ \ Ol D 3100b-
OF ADJUSTMENT INTERPRETATIONS
PART I: APPLICANT’S STATEMENT {/(C "D

(Please type)

STREET ADDRESS: 7501 N. Lamar

LEGAL DESCRIPTION: Subdivision —
Northway Crest Sec. 2

Lot(s)__1 Block c Outlot Division

ZONING DISTRICT: TOD-NP

WE,___ Katherine Loayza and Jim Nias on behalf of and as authorized Agents for

Texas Loan Brokers I, LLP d/b/a Texas Title Loans affirm that on the 15th day of October

2014, do hereby apply for an interpretation hearing before the Board of Adjustment.

Planning and Development Review Department interpretation is: The Texas Title Loans use located

at 7501 N. Lamar is not a legal, non-conforming Alternative Financial Services use because the

Certificate of Occupancy issued in 1979, and reissued when Texas Title L.oans moved in the

! premises in 2007, is no longer a valid Certificate of Occupancy.

We feel the correct interpretation is: The Texas Title Loans use located at 7501 N. Lamaris a

legal, non-conforming Alternative Financial Services use because the Certificate of Occupancy

issued in 1979, and reissued when Texas Title Loans moved in the premises in 2007, is still a

valid Certificate of Occupancy.

NOTE: The board must determine the existence of, sufficiency of and weight of evidence
supporting the findings described below. Therefore, you must complete each of the applicable
findings statements as part of your application. Failure to do so may result in your application
being rejected as incomplete. Please attach any additional support documents.
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1. There is a reasonable doubt of difference of interpretation as to the specific intent of the

regulations or map in that: The staff interpretation of what constitutes a valid Certificate of

Occupancy (“CQ”) is based upon a relatively recent policy change that the CO must list a specific

use category from the current Land Development Code (“LDC™), even if that was not the policy or

practice when a CO was issued. A CO should not be considered to be automatically invalid just

because it does not list a use category from the current LDC. If this is the case, then most of the

commercial businesses that have existed in older spaces in Austin pursuant to COs issued over the

years are also illegal.

When the present tenant occupied the premises in 2007, the CO was reissued based upon the

original building permit and the zoning classification which was in place at the time of the original

building permit and CO. Nothing has changed to warrant a new building permit or a new CO.

There has been no change in the building use classification (B-2) under the applicable building

codes since the original building permit. The 2003 IBC was adopted by the City effective as of

January 1, 2006. The 2003 IBC classified financial services as Group B occupancy. There has

been no change in the parking ratios or any utility or other site development requirements. (Refer

to Attachment A for additional information on the history of the project.)

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because: The

current tenant’s use was in compliance with all applicable zoning regulations at the time that the

current tenant occupied the premises. and the current tenant has been continuously in operation

since 2007 with no Code violations or complaints from the neighborhood.

3. The interpretation will not grant a special privilege to one property inconsistent with other

properties or uses similarly situated in that: The recognition that this use is a legal non-conforming

use is treating this property the same as any other pre-existing use that was lawfully in existence

before a code change was adopted. A denial of the legal non-conforming use will treat this

property unfairly and not in_accordance with the accepted practices and policies concerning

Certificates of Occupancy at the time that this CO and building permit were issued in 1979 and the

CO was reissued for this specific tenant in 2007.







APPLICANT/AGGRIEVED PARTY CERTIFICATE — [ affirm that my statements contained
in the complete application are true and correct to the best of my knowledge and belief.

r . ~ A
Signed M&(«M&(/M m Printed_Katherine Loayza/Jim Nias

’ v oo [ \J

Mailing Address_100 Congress, Suite 1100

City, State & Zip_Austin, Texas, 78701 Phone 512-236-2259







IFICATE — I affirm that my statements contained in the complete application
to the best of my knowledge and belief.

- WP S
Printed__ OS¢ f‘A /&/c( p@zz,/%/\

OWNER’SC
are true and ¢co

Signed

Mailing Address %751 State Hwy. 1985

Phone 214-989-6767

City, State & Zip Mabank, Texas 75156
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[} PENDING casE CASE# C15-2014-0158

L _ . ZONING BOUNDARY

1"=200"

Address: 7501 N LAMAR BOULEVARD

This product is for informational purposes and may not have been prepared for or be suitable for legal,

engineering, or surveying purposes. it does not represent an on-the-ground survey and represents only the
approximate relative location of property boundaries.

This product has been produced by CTM for the sole purpose of geographic reference. No warranty is made
by the City of Austin regarding specific accuracy or completeness.







( ( Katherine P. Loayza
N ’ (512) 236-2259 (Direct Dial)
X‘ N 7 kloayza@jw.com

JACKSON WALKER L.L.P.

ATTORNEYS & COUNSELORS

October 15, 2014

Via Hand Delivery

Ms. Leane Heldenfels

Planning and Development Review Department
City of Austin

505 Barton Springs Road

Austin, Texas 78704

Re:  Appeal of Use Determination and Board of Adjustment (B.0O.A.) Interpretation
For Texas Title Loans - 7501 N. Lamar Blvd.

Dear Leane;

I am submitting the appeal of the Use Determination Notice issued by the Planning and
Development Review Department on October 1, 2014 regarding the request for a legal non-
conforming Alternative Financial Services Use for the business referenced above. In addition, I
am submitting the B.O.A. Interpretation application for the same use.

Please do not hesitate to contact me at 512-236-2259 should you have any questions
regarding this appeal submittal.

Sincerely,

Vartesn |

Katherine Loayza

Enclosure

100 Congress Avenue, Suite 1100 . Austin, Texas 78701 . (512) 236-2000 +  fax (512) 236-2002

www.jw.com '« Austin « Dallas + Fort Worth + Houston ¢ SanAngelo + San Antonio + Member of GLOBALAWSM
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NOTICE OF APPEAL INFORMATION

Austin City Code 25-1-461 (see pag? 2 of 2 for appeal process)
Planning and
Development Review Department

Address of Property in Question 7501 N. Lamar Permit Number - NA-

Appellant Filing Appeal: Texas Loan Brokers |, LLC dba Texas |Relationship to Property - Tenant
Title Loans

Appellant's status as Interested Party - Applicant for Use Determination - Sec. 25-1-197 of the LDC

Appellant Contact Information Permit Holder Contact Information

Name: Katherine Loayza & Jim Nias (Jackson Walker L.L.P.) Name: Todd Pearah

Street 100 Congress Ave., Suite 1100 Street 12751 State Hwy 198S

City Austin State TX Zip 78701 City Mabank State TX Zip 75156
Telephone 512-236-2259 Telephone 214-989-6767

E-Mail kloayza@jw.com / jnias@jw.com E-Mail todd@txtitleloans.net

Date of Decision Being Appealed: October 1,2014 Date Appeal is Filed: October 15,2014

Decision being appealed: The Use Determination was made by the Planning and Development Review Department on October 1,
2014 that Texas Title Loans located at 7501 N. Lamar is not a legal non-conforming Alternative Financial Services use because the
Certificate of Occupancy ("CQO") issued in 1979 and reissued when Texas Title Loans moved into the premises in 2007 is not a valid CO.
{See Attachment A for further background.)

Reason the appellant believes the decision does not comply with the requirements of the Land Development Code (Title 25) :
The Certificate of Occupancy ("CQO") is still valid. No new work was required for the present tenant to occupy the existing lease space.
There was no change in the Building Code Occupancy Group. There was no change in the parking ratios, utility requirements or other
site development requirements. The City staff is interpreting the existing CO in light of their recently revised practices and policies,
rather than the practices and polices in effect when the CO was issued in 1979 and reissued in 2007. They currently require that a CO
must list a specific use category from the current Land Development Code. That was not always the case and previously issued COs
should not be arbitrarily deemed invalid. Under that rationale, many if not most older COs would be illegal. (See Attachment A for
further background.)

Hearing Date: Board or Commission:

Action on Appea|: Date of Action

Form Bldg 100 Page 1 of 2

The applicant must compete page 2 of 2 and sign before this application of appeal is complete. The
application will not be processed unless the applicant reads and signs page 2 of 2.







Page 2 of 2
Appeal Process

You may appeal by following the following Land Development Code requirements. You
must complete the form with all information required as listed below.

ARTICLE 7. APPEALS, VARIANCES, SPECIAL EXCEPTIONS, AND ADJUSTMENTS.
Division 1. Appeals.
§ 25-1-181 STANDING TO APPEAL.
(A} A person has standing to appeal a decision if:
(1) the personis an interested party; and
(2) a provision of this title identifies the decision as one that may be
appealed by that person.
(B) Abody holding a public hearing on an appeal shall determine whether a
person has standing to appeal the decision.
Source: Section 13-1-250; Ord. 990225-70; Ord. 030828-65; Ord. 031211-11.

§ 25-1-182 INITIATING AN APPEAL.
An interested party may initiate an appeal by filing a notice of appeal with the
responsible director or building official, as applicable, not later than:
(1) the 14th day after the date of the decision of a board or commission; or
(2) the 20th day after an administrative decision.

Source: Section 13-1-251(a); Ord. 990225-70; Ord. 031211-11.

§ 25-1-183 INFORMATION REQUIRED IN NOTICE OF APPEAL.
The notice of appeal must be on a form prescribed by the responsible director or
building official and must include:
(1) the name, address, and telephone number of the appellant;
(2) the name of the applicant, if the appellant is not the applicant;
(3) the decision being appealed;
(4) the date of the decision;
(5) adescription of the appellant's status as an interested party; and
(6) the reasons the appellant believes the decision does not comply with the
requirements of this title.
Source: Section 13-1-251(a); Ord. 990225-70; Ord. 010329-18; Ord. 031211-11.

By signing this document, I attest to having read and understand my rights as granted by
the Land Development Code.
WMK\
/@/ /4/920/4 Kaﬁw@r/w L—M\/ 7««/ Ti NABS M
Dafe: Printed Name: / ignature;
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REQUESTS FOR INTERPRETATION
(Appeal of an Administrative Decision)

REQUIRED ITEMS FOR A COMPLETE APPLICATION:

The following items are required in order to file an application for interpretation to the
Board of Adjustment.

O A completed application with all information provided. Additional information
may be provided as an addendum to the application.

[0 Standing to Appeal Status: A letter stating that the appellant meets the
requirements as an Interested Party as listed in Section 25-1-131(A) and (B) of the
Land Development Code. The letter must also include all information required
under 25-1-132(C).

O Site Plan/Plot Plan drawn to scale, showing present and proposed construction
and location of existing structures on adjacent lots.

O Payment of application fee for residential zoning or for commercial zoning.

See Current Fee Schedule (http:/www.austintexas.gov/department/fees) for Applicable Fees.
Checks should be made payable to the City of Austin.

An appeal of an administrative decision must be filed by the 20™ day after the
decision is made (Section 25-1-182). Applications which do not include all the
required items listed above will not be accepted for filing.

If you have questions on this process contact Leane Heldenfels at

512-974-2202 or leane.heldenfels@austintexas.gov.

To access the Land Development Code, go to
http://www.austintexas.gov/department/online-tools-resources

11418938v.1
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City of Austin

Founded by Congress, Republic of Texas, 1839

Planning and Development Review Department
One Texas Center, 505 Barton Springs Road 5* Floor
P.O. Box 1088, Austin, Texas 78767

(512) 974-3207

October 1, 2014

Jim Nias

Jackson and Walker, LLP
100 Congress Ave, Suite 100
Austin, TX 78751

Dear Mr, Nias,

The City of Austin Planning and Development Review Department has reviewed the use
determination submitted regarding the alternative financial services use known as Texas
Title Loans located at 7501 N. Lamar Blvd, You argue that because a certificate of
occupancy was issued in 1979 under a previous City Code that the use should be
permitted in the TOD-NP zoning as a legal non-conforming use. Your position that the
building was issued a CO for a zoning category, GR in 1979 rather than a use does not
seem relevant at this time, In 2007 when the use was established at this address a change
of use application should have filed changing the land use form retail to financial
services, Had that occurred it could be considered a legal, non-conforming use as it
would pre-date both the TOD zoning and the establishment of the Alternative Financial
Services use. Because this did not occur at this time Texas Title Loans at 7501 N. Lamar
is not considered a legal, non-conforming use.

Sincerely,

I%\I;ksthoven, AICP

Manager
Current Planning Division

Ce: Gregory I. Guernsey, AICP, Director, PDRD
George Adams, Assistant Director, PDRD
Brent Lloyd, Law Dept.







C. USE DETERMINATION APPLICATION
PROJECT INFORMATION: DEPARTMENTAL USE ONLY

FILING DATE: FILE NUMBER:
DUE DATE; CASE MANAGER;
APPLICATION ACCEPTED BY: ‘ .

APPLICANT INFORMATION

Texas Loan Brokers |, LLC d/b/a Texas Titls Loans
Name: ©/0James M. Nias Telephone: ( ) (512) 236-2350

Address: 100 Congres,s Avenqe. Suite 1100

City, State and Zip:__ Austin, Texas 78701

Emall; Inlas@jw.com
Address (if applicable) 7501 N. Lamar Bivd.
Is this determination In connection with a specific project? Yes X  No

Case number of all related casss (if applicable)___ N/A

Description of proposed use - Alternative Financlal Services

Land Use category sought (from LDC Chapter 25-2, Article 1. Zoning Uses):
Legal Non-conforming Alternative Financlal Services

Existing zoning TOD-NP

Case Manager or DAC staff member

Use Determination Page 4







Include any Information for the director to use In consideration of the use determination,
Including but not limited to an explanation of the similarities, if any, of the use to other classified
uses (include addkional information and exhibits on separate page if hecessary)

See attached correspondence.
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James M. Niag

(512) 236-2350 (Direct Dial)
(512) 236-2002 (Fax)
jnias@jw.com

JACKSON WALKER L.L.P.

ATTORNEYS & COUNSELORS

July 2, 2014

Mr. Greg Guernsey

Director

Planning and Development Review Department
City of Austin

505 Barton Springs Road

Austin, Texas 78704

- Re:  Application for Use Determination for a legal non-conforming Alternative
Financial Services use known as Texas Title Loans at 7501 N. Lamar
Blvd,

Dear Mr. Guernsey:

This firm represents Texas Loan Brokers I, LLC d/b/a/ Texas Title Loans (principal Todd
Pearah), which is the tenant of the building located at 7501 N. Lamar Blvd, We are submitting
an application for a “Use Determination” pursuant to Austin Land Development Code (“LDC”)
Section 25-1-197 in regard to the existing Alternative Finaricial Services use at this location, We
request that this existing use be determined to be a legal non-conforming use.

To refresh your memory about this, in January of 2013 Texas Title Loans attempted to
register as a Credit Access Business (“CAB”) with the City’s Office of Telecommunications and
Regulatory Affairs, as now required by Chapter 4-12 of the City Code. The CAB registration
‘was denied on or about April 5, 2013. According to Martha Hernandez, Regulatory Monitor in
the Office of Telecommunications and Regulatory Affairs, the denial was based on a
determination by the Planning and Development Review Department that the certificate of
occupancy (“CO”) which was submitted with the CAB registration in accordance with the
registration requirements was not a valid CO.

On May 31, 2013, there was a meeting in your office concerning the matter. The
attendees included Katherine Loayza and myself from this firm, you, Chris Johnson of the
Development Assistance Center, the then Building Official Leon Barba, Moses Rodriguez of the
Code Compliance Department, and Assistant City Attorney Brent Lloyd by telephone. At the
conclusion of that meeting, there was no formal decision issued. Instead, the suggestion was
made to Ms. Loayza and me that the matter could possibly be resolved by obtaining variances
from the City Board of Adjustment from the setback and spacing requirements which currently
apply to Alternative Financial Services uses. We spent approximately a year pursuing that goal.
The Board of Adjustment conducted its public hearing on the variance application at its April,
2014 meeting, but postponed action for a month in order to obtain more input from City staff.
By the time the matter reappeared on the May, 2014 agenda of the Board of Adjustment, the

100 Congress Avenue, Sulte 1100 » Austin, Texas 78701 +  (512) 236-2000 -« fax (512) 236-2002
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Board had been advised by the City Law Department that the variance process was the wrong
process and that the Board was without jurisdiction to act on the variance application, * The
variance case was postponed for another month. At its June, 2014 meeting, the Board went into
an executive session with the Law Department, and when it came out of executive session,
announced with no further opportunity for us to be heard that it would not take any action on the
variance application. In between the May and June Board meetings, Ms. Loayza and I met with
Assistant City Attomeys Brent Lloyd and David Sorola who indicated that a Section 25-1-197
Use Determination application to you was the appropriate process, with the possibility of an
appeal of an adverse determination to the Board of Adjustment,

The following support a favorable determination that the existing use at this location is a
legal non-conforming use.

(1) The building which has been the business location for Texas Title Loans since 2007
was constructed in 1979. The building permit was submitted on July 5, 1979 (Permit # 183447)
for two commercial lease spaces addressed as 7501 and 7503 N. Lamar. A Certificate of
Occupancy was issued on October 9, 1979 for that building permit indicating that the occupancy
was “Lease Space Retail” (See Exhibit A).

(2) In October of 2007, Texas Title Loans entered into a lease to occupy the space at
7501 N. Lamar for its business which makes short-term car title loans and payday loans. On
December 12, 2007 the Watershed Protection and Development Review Department staff re-
issued the CO for this location under the original building permit #183447, at the request of
H.M. Caskey who is the owner of the property (See Exhibit B). This action was taken by the
owner to ensure that the tenant could lawfully occupy the space. Since the use of the property
did not trigger a Building Code use and occupancy group change, the description of the use of
the property remained the same in the re-issued CO, or “lease space retail.” The specific use
stated in the re-issued CO is: “1 story concrete (T.L.T. Wall) steel comm. Retail sales bldg.”
There was no secret about who the occupant was intended to be. A permit application for a sign
specifically identifying Texas Title Loans was submitted less than a month later, with apparently
no issues being raised about the adequacy of the CO.

(3) The zoning regulations in effect at the time of the 1979 building permit and CO
issuance were contained in Chapter 45 of the City Code of 1967. The property was zoned “GR”-
General Retail District under Chapter 45 at that time. It is very important to understand that
under Chapter 45, the term “retail” referred to a zoning classification, NOT to a specific type of
use category. There was no “retail sales” use category in the Code at that time. The flaw in the

staff interpretation of the CO thus far has been to interpret it in light of definitions from today’s

LDC, rather than the Code which existed at the time of the issuance of the CO in 1979,

(4) As you know, the zoning regulations were cumulative under Chapter 45. Attached
for your convenience (See Exhibit C) are Section 45-21,“LR” Local Retail Districts and Section
45-22,“GR” General Retail Districts. The GR zoning would have allowed all uses permitted in
both LR and GR. The permitted uses in LR included financial services such as banks, as well as
offices, and other local retail type uses, although there is no mention of a use category
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specifically called “retail” or retail sales”. Again, at the time, the term “retail” referred to a
zoning classification, NOT a specific type of use category. Therefore, the occupancy described
on the CO allowed the range of uses permitted in the GR zoning classification pursuant to the
still active building permit at this location. The only reason to obtain a new CO would have been
if the Building Code use and occupancy group classification had changed, which it would have
for a few of the uses allowed in GR zoning under Chapter 45.

(5) There has been no “change of use” when evaluated under the standards applicable
when the CO was issued. Moreover, the Building Code use and occupancy group classification
did not change when Texas Title Loans moved in in 2007 and remains B-2. There was no

change in parking requirements or utility related requirements when Texas Title Loans moved in
in 2007.

(6) The thing which has changed is the zoning, both in terms of the creation of the
Alternative Financial Services use category and its special site development criteria, and the
recent change in zoning classification to TOD-NP. However, this established use should be
considered as legally non-conforming as to both of these things,

(7) Finally, we would note that the amount of information which has been placed on a
CO has varied over the years, as has the reference to the use or occupancy. Technically, a CO is
supposed to indicate the Building Code use and occupancy group classification. However, it
appears that staff is now looking for a current zoning use description to be reflected on COs, in
addition to the use and occupancy group pursuant to the Building Code requirements. The fact
that the CO in question does not specifically reference the exact current zoning use category does
not make the existing use illegal. If the City takes that position, many if not a majority of the
existing commercial business uses in Austin would be illegal.

For these reasons, and on the basis of fundamental fairness, we respectfully request a use
determination that the existing Alternative Financial Services use located at 7501 N. Lamar
Blvd. is a legal non-conforming use.

Sincerely,

cc:  Mr, Brent Lloyd, City of Austin Law Department
Mr. David Sorola, City of Austin Law Department
Ms. Katherine Loayza, firm
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THIS S TO CERT!FY THAT THE BUILDING OR STRUCTUREJ\T THE ADORESS LISTED BELOW RAS,BEEN .
INSPECTED ANMD THE FOLLOWING OCCUPANCY THERECF is HEREBY AUTHORIZED ‘

Address 75011‘1 Lamar - " ‘

P IR

Use 1 stry canc it wa'ﬂ 4 steel comm bK{@\Pdlail Sales Bldg.
- Owner of Land___MP. H: M C,askey PR e
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OWNER Mr. H.M. Caskey " ADDRESS 7501 Lamar (N)
pLAT 313 LOT ] alg C
SUBDIVISION Northway Crest sec 2
OCCUPANCY Lease Space retail Ex B
BLDG. PERMIT # 133447 paTe_ 7-2-79 PdifiATy  68:000.00
CONTRACTOR & Raymond C. Tubbs NO._OF EIXTLRES
WATER TAP REC# 604424 SEWER_TAP REC# 89074

1 story concrete (T.L.T wall) steel comm b retail

sales blda,

" BID 2004
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CERTEICATE OF QCCUPANCY
WATERSHED PROTECTION AND DEVELOPMENT REVIEW DEPARTMENT
CITY OF AUSTIN, TEXAS

BUILDING PERMIT NO. 183447

ORIGINAL DATE: 07/02/1579

LEGAL DESCRIFTION AS ON ORIGINAL DOCUMENT: Northway Crest See. 2

ZONING; Play: 313 Lot 1 Bk, C

THNS 18 TO CERTIFY TRAT, THR BUILDING O STRUCTURE AT THE ADDRESS
LISTED BELOW WAS INSPECTED AT THE TIME OF THE ORIGINAL DATE FOR
COMPLIANCE WITH THE REQUIREMENTS OF THE AUSTIN CTTY CODR FOR USE
LISTED BELOW,

~ appress: 7501 North Lamar Blvd,
vse: 1 story congrete (T.L.T, Wai l). steel comm, Retail sales bldg.
OWNER: HM, Caskey ‘

_. REMARKS; Lease space retail

ol )

Leon Rarba, Building Official

gy LB.

PLEASE NOTICE

‘NEITRER THE ISSUANCE OF THIS CERTIFICATE NOR THR NSPBCTIONS MADE SHALL LEGSEN THE
RESPONSIBILITY OR LIABILITY OF ANY PERSON, FIRM OR CORPORATION, OWNING, OPERATING,
CONTROLLING OR INSTALLING ANY APPLIANCE OF MATERIAL UPON THE PREMISES, OR DOING ANY
WORK WHATSOEVER ON SUCH PREMISES,

THE CITY OF AUSTIN DOES NOT ASSUME ANY RESFONSIBILITY OR LIABILITY B\" REASON OF THE
\NSPECTION, OR REINSPECTION, OF THE PREMISES; OR THE ISSUANCE OF THIS “CERTIFICATE OF
QCCUPANCY"; OR BY REASON OF ANY APPROVAL OR DISAPPROVAL.'
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45-21 ‘ ZONING

Sec. 45-21. "LR" LOCAL RETAIL DISTRICTS.

In an "LR" local retail district no building or Jand shall be used and
no building shall be erected or structurally altered, unless otherwise
provided in this chapter, except for one or more of the uses enumerated
in this section, The "LR" Jocal retail district is' designed for retail
businesses of a local character, and wholesale establishments are not to
be located within this district., Permitted uses are enumerated as follows:
Any use permitted in an "0" office district.

A bakery.

Banks, offices, wholesale sales offices and sample rooms.
Barbershops, beauty shops, and any other personal service shops.
Cafes, cafeterias, and restaurants in a building,

Camera shops and photographic supplies.

Cleaning and pressing shops. )
Drugstores, soda fountains, soft drink stands, and candy and
tobacco shops.

(1) Gasoline service stations when a permit has been secured from the
city council., (3-19-59,)

(J) Grocery stores or grocery stores including the sale of beer and.
wine, as defined by state law, in unopened containers for off-premises
co?sumption. (11-3-66.)

k

—

Ice vending stations.
1) Jewelry and optical goods.
m) Meat markets. '
n) Nurseries and greenhouses.

(o) Pickup stations for receiving and delivering of articles to be
dyed or Taundered, but no actual work shall be done on the premises.
ps Shoe repair shops.

q) Varjety stores. '
r) Washaterias or self-service laundries equipped with automatic
washing machines, dryers and ironers of the type customarily found in a

home, and where the customer may personally supervise the handling of his
laundry.

- (s) Wearing apparel shops, o

(t) Signs, as provided in section 45-31,

(u) Any other local retail use supplying the everyday shopping needs
of the immediate neighborhood and subject to the following conditions:

(1) That it be conducted wholly within an enclosed building.

(2) That required yards be not used for display, sale or storage
of merchandise, or for the storage of vehicles, equipment, containers or
waste material.

(3) That a1l merchandise be first hand and be sold at retail on
the premises,

(4) That there be no manufacturing or processing on the premises.

(5) That such use be not objectionable because of odor, excessive
light, smoke, dust, noise, vibration, presence of vermin or rodents, or
similar nuisances.

(v) Uses by special permit only, which shall include the following:

(1) Trailer courts when in compliance with chapter 33. (3-19-59.)
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(2) Uses Eermitted in the "GR" general retail district without a
special permit, when located adjoining or across a public street or alley
from a "GR" general retajl or less restricted district,

(3) Veterinary hospital or clinic with hospital, clinic, surg-
ical, and commercial dog kennel facilities, provided that: (781207-E

a. All facilities including commercial dog kennels and runs
are located within the building; and (781207-E), :

b. The facility uses year-round central air systems; and,

.~ c. The hospital or clinic is limited to the treatment of

non-farm animals; and, . :

d. The facility does not produce a noise level in excess of
60 dB(A) at any property line (the "A" scale shall be used for reference),
and no building or any part thereof is located closer than twenty-five
feet to any property line abutting a "B" Residence or more restrictive
use district. (731115-8,) _

(4) A public stable or riding academy when located on a site of
not less than ten acres.

(5) A drive-in theater located on a site of not less than ten
acres and in compliance with sections 4-70 to 4-27. (3-19-59.)

(6) Motels when in compliance with chapter 33. {3-19-59.}

(7) An apartment dwelling group, in accordance with the pro-
visions concerning apartment dwelling groups in section 45-19, (1-7-60.)
(7-17-41; 3-19-59; 1-7-60; 661103-B.

(8) Town houses, in accordance with the provisions concerning town
houses in section 45-18 (g) (8). (731115-A,) :

(8) Those uses permitted in an "0" office district by special permit
under the same conditions as imposed in "0" office districts, (771006-L).
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Sec. 45-22. “GR" GENERAL RETAIL DISTRICTS,

In a "GR" general retail district no building or land shall be used and
no building shall be eracted or structurally altered, unless otherwise
Provided in this chapter, except for one or more of the uses enumerated
in this section, The "GR" general retail district is designed for retail
businesses of general character, and wholesale establishments are not to
be located in this district. Permitted uses are enumerated as follows:

1} Any use permitted in the "LR" local retail district.

2) Ambulance services,

3) Aquarium, bird, and pet shops.

(4) An auto laundry, without boiler, heating, and steam cleaning
;a$;;}ties, in which all washing operations are carried on within a

u ng.

(5) An auto repair garage, where all work is conducted inside a building

not incliuding the open storage of vans, trailers, or trucks. .
Auto seat covers and cavering,

7) Cafes, cafeterias, and restaurants, with or without drive-in
facilities, including the sale, dispensing and otherwise handling of
alcoholic beverages, distilled spirits, liquors, wines, vinous liquors,
ales, malt liquors, beer, and mixed beverages as those terms are defined
in the Texas Liquor Contro) Act; Articles 666-667, Vernon's Texas Penal
Code, direct to the consumer, foy consumption on the premises, but not
for resale; provided, that the sale of the above beverages is incidental
and secondary to the sale of food and similar commodities for human
consumption, and that such sale conforms to all the regulations of the
state Liquor Control Act with reference to licenses and permits, time and
manner of sale; and that the land or building is used at such location as
a restaurant or cafe as defined in section 45-1; and that where food or
refreshments are served on the premises, outside of the building and
within fifty feet of a property line abutting an "0" office or more

. restricted district, a solid fence, dense hedge or other opaque barrier,

not less than six feet high to within ten feet of a street line, 1s
placed on the property lines where the property lines abut or adjoin such
M0" office or more restricted district, or any land improved and used for
residential purposes; and that where facilities are provided for any
Toudspeaker or other sound device to broadcast or play on the outside of
the building any speech, songs, or instrumental music, the sound level at
or beyond the property line shall not exceed fifty decibels., No food or
drink may)be served to vehicles parked on the public street. (11-3-66;
710610-A,
(8; Catering and wedding services,
(9) Commercial billboards or advertising signs,

(10) Craft and hobby shops, fix-it shops, bicycle repairs, saw filing,
lawn. mower sharpening; but without an outside garage.

(11)  Curtain cleaning shops. .

(12) Department stores; sporting goods, novelty, or toy shops.

(133 Dyeing plants. :
(14) Electrical goods:

(a) Electronic wholesale distributors subject to the following
11mitations: ' ' ' ,
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1. The distributor's place of business shall have no more

than ten thousand square feet of floor area.

2. Sales by such distributor of household merchandise (as
opposed to industrial merchandise) shall constitute at least eighty per
cent of the business of such establishment. (6-11-64.) :

215 Electrical repairing (domestic equipment and autos).

16) Exterminating companies,

17} Film developing and printing. . :

18) Furniture repairs and upholstering, with all storage and display
within a building. ‘ .

(19) Frozen food lockers.

20) Hardware, paints,.wall paper.

21) Household and office furniture, furnishings and appliances.
Repealed by Ordinance No. 740919-A. :
23) Maotels. ' ‘

24) Motion picture theaters.

25) Office buildings.

26) Piano and musical instruments. .

27) Commercial parking garages or any other automobile facility for
parking of passenger cars and trucks of 1ess than one-ton capacity only,
ghere the rental of space is on an hourly, daily, weekly, or monthly

asis.

(28) Plumbing shops without warehouse facilities (to include store for .
ordinary repairs but not storage of materials for contracting work).

(29) Rug cleaning shops, chemical type, where all cleaning operations
are carried on within a building, where rugs are laid flat, the chemicals
mixed with water and applied with a brush, and removed by vacuum cleaning,
entirely without the generation of dust. :

30) Seed stores. . .
231i Taxi dispatch offices. :

32} Sale of new or used passenger cars and trucks of less. than one-
ton capacity. Vehicles shall be in operating condition and open display
or stovage areas shall be surfaced in accordance with the requirement for
off-street parking spaces. Separate parts, motors, or other portions of
vehicles shall be firsthand and sold at retail and shall be displayed or
stored within an enclosed building. (3-19-59.)

(33) Sale of new or used boats. Boats shall be in operating condition
and open display or storage areas shall be surfaced in accordance with
requirements for off-street parking spaces. Separate parts, motors, or
portions of -boats shall be firsthand and sold at retail and shall be
displayed or stored within an enclosed building. (3-19-59.)

(34) Accessory buildings and uses customarily incident to the uses
enumerated in this section. No accessory use shall be construed to
permit the keeping of articles or materials in the open or on the outside
of the building, )

535) Signs as provided in section 45-31. °

36) Any other retail use, subject to the following conditions:

ﬁa? That it is conducted wholly within an enclosed building.
b} That required yards shall not be used for display, sale, or
storage of vehicles, equipment, containers, or waste material.
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“{c) That all merchandise is firsthand and sold at retail on the

_premises,’ (10-4-56.) -

(d) That there is no manufacturing or processing; except, that
which 1s incidental and essential to an enterprise in which all merchan-
dise is sold at retail on the premises.

{e) That such use is not objectionable because of odor, ex-
cessive 1ight, smoke, dust, noise, vibration, presence of vermin or
rodents, or similar nuisances. )

(37) skating rinks or bowling alleys, when air conditioned and de-
signed to reduce external noise to a minimum at the property 1ine,
. §38 Trampoline centers, (7-14-60.)

38) VUses by special permit only, which shall include the following:

(a) Uses permitted in the "C" commercial district without a
special permit, and when located adjoining or across a public street or
alley from a "C" commercial or less restricted district.

(b) " A veterinary hospital or clinic in accordance with the .
pravisions of section 45-21 (v) (3). (731115-B.)

(c) A public stable or riding academy when located on a site of
not less than five acres. .

(d) Drive-in theaters when located on a site of not less than
ten acres and in compliance with sections 4-10 to 4-27. (3-19-59.)

ée Trailer courts when in compliance with chapter 33, (3-19-59.)

f) . An apartment dwelling group in accordance with the provi-
sions concerning apartment dwelling groups in section 45-19, (1-7-60.)
(7-17-41; 10-4-56; 3-19-59; 1-7-60; 6-11-64; 661103-B.)

(g) Town houses, in accardance with the provisions concerning
town houses in section 45-18 (g) (8). (731115-A.g ' :

(h} Those uses permitted in an "LR" local retail district by
special permit under the same conditions as are imposed in "LR" lacal
retail districts. (771006-L). : ‘

Sec. 45-22,1., M"AV" Afrport District

In an "AV" airport district, no building or land shall be used and no
building shall be erected or structurally altered unless otherwise pro-
vided in this chapter, except for one or more of the following uses:

(1) Any use directly associated with the operation, service, fueling,
repair, storage, charter, sales and rental of aircraft, and/or associated
equipment.

{2) Assembly and sale of aircraft, air frames, aircraft engines,
aircraft parts and associated components such as radios and navigational
equipment,

(3) Airport customer service uses inlcuding, but not 1imited to,
auto service stations, restaurants, hookstores, lounges, newsstands, dry
cleaning, barbershops, secretarial services, drug stores, flower shops,

. gift shops, motels and hotels, and other uses and services of similap

nature, (790419-1)
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WY v\  Planning and Development Review Department
.| P.O.Box 1088, Austin, Texas 78767

One Texxs Center, 505 Barton Springs Road ’

Telephone: (512) 9746370  Fax: (512) 974-2423

Site Development Exemption Request

Site Address:_ 1439 Z Lamag
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O:Q of >=ma=. Texas

CREDIT bbnmmm BUSINESS

REGISTRATION # A20130091116A

Issued to the following location:
’ TEXAS EZPAWN LP
7435 N LAMAR BLVD
AUSTIN, TX 78752

EXPIRATION DATE: 8/19/2014
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City of Austin

Founded by Congress, Republic of Texas, 1839

Planning and Development Review Department
One Texas Center, 505 Barton Springs Road 5* Floor
P.O. Box 1088, Austin, Texas 78767

(512) 974-3207

October 1, 2014

Jim Nias

Jackson and Walker, LLP
100 Congress Ave, Suite 100
Austin, TX 78751

Dear Mr. Nias,

The City of Austin Planning and Development Review Department has reviewed the use
determination submitted regarding the altemative financial services use known as Texas
Title Loans located at 7501 N. Lamar Blvd, You argue that because a certificate of
occupancy was issued in 1979 under a previous City Code that the use should be
permitted in the TOD-NP zoning as a legal non-conforming use. Your position that the
building was issued a CO for a zoning category, GR in 1979 rather than a use does not
seem relevant at this time, In 2007 when the use was established at this address a change
of use application should have filed changing the land use form retail to financial
services, Had that occurred it could be considered a legal, non-conforming use as it
would pre-date both the TOD zoning and the establishment of the Alternative Financial
Services use. Because this did not occur at this time Texas Title Loans at 7501 N, Lamar
is not considered a legal, non-conforming use.

Sincerely,

J %sthoven, AICP

Manager
Current Planning Division

Cc: Gregory I. Guernsey, AICP, Director, PDRD
George Adams, Assistant Director, PDRD
Brent Lloyd, Law Dept.







C. USE DETERMINATION APPLICATION
PROJECT INFORMATION: DEPARTMENTAL USE ONLY

FILING DATE: FILE NUMBER:

DUE DATE: CASE MANAGER:

APPLICATION ACCEPTED BY:

APPLICANT INFORMATION

Texas Loan Brokers 1, LLC d/b/a Texas Title Loans

Name: /0 James M. Nias Telephone: { ) (

512) 236-2350

Address: 100 Congres_s Avenue, Suite 1100

City, State and Zlp; Austin, Texas 78701

Email: Inlas@jw.com
Address (if applicable) 7501 N. Lamar Blvd,
Is this determination In connection with a specific project? Yes No

Case number of all related cases (if applicable)___N/A

Description of proposed use - Alternative Financlal Services

Land Use category sought (from LDC Chapter 25-2, Article 1. Zoning Uses):

Legal Non-conforming Alternative Financial Services

Exlsting zoning TOD-NP

Case Manager or DAC staff member

Use Determination

Page 4






Include any information for the director to use in conside
Including but not limited to an explanation of the similar
uses (include addkional information and exhibits on se

ratlon of the use determination,
tles, If any, of the use to other classified
parate pags If necessary) -

See attached correspondencs.

Use Determination Page 5§







James M. Nias
(512) 236-2350 (Direct Dial)
(512) 236-2002 (Fax)

jnias@jw.com

JACKSON WALKER L.L.P.

ATTORNEYS & COUNSELORS

July 2, 2014

Mr. Greg Guemnsey

Director

Planning and Development Review Department
City of Austin '

505 Barton Springs Road

Austin, Texas 78704

Re:  Application for Use Determination for a legal non-conforming Alternative
Financial Services use known as Texas Title Loans at 7501 N. Lamar
Blvd.

Dear Mr, Guernsey:

This firm represents Texas Loan Brokers I, LLC d/b/a/ Texas Title Loans (principal Todd
Pearah), which is the tenant of the building located at 7501 N. Lamar Blvd, We are submitting
an application for a “Use Determination” pursuant to Austin Land Development Code (“LDC”)
Section 25-1-197 in regard to the existing Alternative Financial Services use at this location. We
request that this existing use be determined to be a legal non-conforming use,

To refresh your memory about this, in January of 2013 Texas Title Loans attempted to
register as a Credit Access Business (“CAB”) with the City’s Office of Telecommunications and
Regulatory Affairs, as now required by Chapter 4-12 of the City Code. The CAB registration
was denied on or about April 5, 2013. According to Martha Hernandez, Regulatory Monitor in
the Office of Telecommunications and Regulatory Affairs, the denial was based on a
determination by the Planning and Development Review Department that the certificate of
occupancy (“CO”) which was submitted with the CAB registration in accordance with the
registration requirements was not a valid CO.

On May 31, 2013, there was a meeting in your office concerning the matter. The
attendees included Katherine Loayza and myself from this firm, you, Chris Johnson of the
Development Assistance Center, the then Building Official Leon Barba, Moses Rodriguez of the
Code Compliance Department, and Assistant City Attorney Brent Lloyd by telephone. At the
conclusion of that meeting, there was no formal decision issued. Instead, the suggestion was
made to Ms. Loayza and me that the matter could possibly be resolved by obtaining variances
from the City Board of Adjustment from the setback and spacing requirements which currently
apply to Alternative Financial Services uses. We spent approximately a year pursuing that goal,
The Board of Adjustment conducted its public hearing on the variance application at its April,
2014 meeting, but postponed action for a month in order to obtain more input from City staff.
By the time the matter reappeared on the May, 2014 agenda of the Board of Adjustment, the

100 Congress Avenue, Sulte 1100+ Austin, Texas 78701  » (512) 236-2600 «  fax (512) 236-2002

www.jw.com . Austin  » Dallas + FortWorth + Houston = San Angeloc  +  San Antonio - Member of GLOBALAWSM







Mr. Greg Guernsey
July 2, 2014
Page 2

Board had been advised by the City Law Department that the variance process was the wrong
process and that the Board was without jurisdiction to act on the variance application, - The
variance case was postponed for another month, At its June, 2014 meeting, the Board went into
an executive session with the Law Department, and when it came out of executive session,
announced with no further opportunity for us to be heard that it would not take any action on the
variance application. In between the May and June Board meetings, Ms. Loayza and I met with
Assistant City Attorneys Brent Lloyd and David Sorola who indicated that a Section 25-1-197
Use Determination application to you was the appropriate process, with the possibility of an
appeal of an adverse determination to the Board of Adjustment.

The following support a favorable determination that the existing use at this location is a
legal non-conforming use.

(1) The building which has been the business location for Texas Title Loans since 2007
was constructed in 1979. The building permit was submitted on July 5, 1979 (Permit # 183447)
for two commercial lease spaces addressed as 7501 and 7503 N. Lamar. A Certificate of
Occupancy was issued on October 9, 1979 for that building permit indicating that the occupancy
was “Lease Space Retail” (See Exhibit A).

(2) In October of 2007, Texas Title Loans entered into a lease to occupy the space at
7501 N, Lamar for its business which makes short-term car title loans and payday loans. On
December 12, 2007 the Watershed Protection and Development Review Department staff re-
issued the CO for this location under the original building permit #183447, at the request of
H.M. Caskey who is the owner of the property (See Exhibit B). This action was taken by the
owner to ensure that the tenant could lawfully occupy the space. Since the use of the property
did not trigger a Building Code use and occupancy group change, the description of the use of
the property remained the same in the re-issued CO, or “lease space retail.” The specific use
stated in the re-issued CO is: “I story concrete (T.L.T. Wall) steel comm. Retail sales bldg.”
There was no secret about who the occupant was intended to be, A permit application for a sign
specifically identifying Texas Title Loans was submitted less than a month later, with apparently
1o issues being raised about the adequacy of the CO.

(3) The zoning regulations in effect at the time of the 1979 building permit and CO
issuance were contained in Chapter 45 of the City Code of 1967. The property was zoned “GR”-
General Retail District under Chapter 45 at that time. It is very important to understand that
under Chapter 45, the term “retail” referred to a zoning classification, NOT to a specific type of
use category. There was no “retail sales” use category in the Code at that time. The flaw in the

staff interpretation of the CO thus far has been to interpret it in light of definitions from today’s

LDC, rather than the Code which existed at the time of the issuance of the CO in 1979,

(4) As you know, the zoning regulations were cumulative under Chapter 45. Attached
for your convenience (See Exhibit C) are Section 45-21,“LR” Local Retail Districts and Section
45-22,“GR” General Retail Districts. The GR zoning would have allowed all uses permitted in
both LR and GR. The permitted uses in LR included financial services such as banks, as well as
offices, and other local retail type uses, although there is no mention of a use category







Mr. Greg Guernsey
July 2, 2014
Page 3

speciﬁcally called “retail” or retail sales”. Again, at the time, the term “retail” referred to a
zoning classification, NOT a specific type of use category. Therefore, the occupancy described
on the CO allowed the range of uses permitted in the GR zoning classification pursuant to the
still active building permit at this location. The only reason to obtain a new CO would have been
if the Building Code use and occupancy group classification had changed, which it would have
for a few of the uses allowed in GR zoning under Chapter 45.

(5) There has been no “change of use” when evaluated under the standards applicable
when the CO was issued. Moreover, the Building Code use and occupancy group classification
did not change when Texas Title Loans moved in in 2007 and remains B-2. There was no

change in parking requirements or utility related requirements when Texas Title Loans moved in
in 2007,

(6) The thing which has changed is the zoning, both in terms of the creation of the
Alternative Financial Services use category and its special site development criteria, and the
recent change in zoning classification to TOD-NP. However, this established use should be
considered as legally non-conforming as to both of these things.

(7) Finally, we would note that the amount of information which has been placed on a
CO has varied over the years, as has the reference to the use or occupancy. Technically, a CO is
supposed to indicate the Building Code use and occupancy group classification. However, it
appears that staff is now looking for a current zoning use description to be reflected on COs, in
addition to the use and occupancy group pursuant to the Building Code requirements. The fact
that the CO in question does not specifically reference the exact current zoning use category does
not make the existing use illegal. If the City takes that position, many if not a majority of the
existing commercial business uses in Austin would be illegal.

For these reasons, and on the basis of fundamental fairness, we respectfully request a use
determination that the existing Alternative Financial Services use located at 7501 N. Lamar
Blvd. is a legal non-conforming use.

Sincerely,

cc: M, Brent Lloyd, City of Austin Law Department
Mr. David Sorola, City of Austin Law Department
Ms. Katherine Loayza, firm
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- Lot ']

-

Certlflcate Of Occupancy

Block__C -

No. 91495

 subdv._NOrthway Crest

Permlt#_m.
ZoninnGR & A &1st,

DEPA!TMENT’GF BUILDING INSPECYION

THIS {S TO CERT(EY THAT THE BUN.DING OR STRUCTUREJ\T THE ADDRESS LISTED BELOW HAS,AEEN .

Address

Sac, 2 City of Austin, Texas Plat

313

lNSPECTED AND THE FOLLOWING OCCUPANCY THEREOF i$ HEREBY AUTHORIZED ‘

7507 W, Lamar -~ " TN

Use

: Owner.of Land. MT‘. H. M C,askex.

@Ls11 Sales Bldg.

et et - Pt fae ot o m vaph TR N o “ T Y e

Owner of lmprovements ) — A.//QQ ddress i :
Coatractor Raymond Tubbs e AddreﬁsP 0. Box 14140
P RS2 il
Plumber A, Parks N No. of Gas Meters !

TR .
femarks : %V
Date 10-9-78 ' By ¥4

BUILDING OFFICI AL

~BID #2008

' OFFICE COPY"

PR PRPgr v

>

T







> )

OWNER Mr. H.M. Caskey " ADDRES 7501 Lamar (N)

pLAT 313 LOT 1 BLK C

SUBDIVISION Northway Crest sec 2

OCCUPANCY Lease Space retail Ex N
OWNERS

BLDG. PERMIT # 1g3447 DATE  7-2-79 ZqTiwary 68:000.00

CONTRACTOR ___# Raymond C. Tubbs NO. OF FIXTLRES

WATER TAP REC#  G04424 SEWER _TAP REC# 89074

1 story concrete (T.L.T wall) steel comm B retail .

sales blda,

" BID 2004

Qb e
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l2/12!2097
CERT;FICATE OF QCCUPANCY
WATERSHED PROTECTION AND DEVELOPMENT REVIEW DEPARTMENT
CITY OF AUSTIN, TEXAS

BULDING PERMITNO. 183447

ORIGINAL DATE: 07/02/1979

LEGAL DESCRIFTION AS ON ORIGINAL pocuMenT; Northway Crest Sce. 2

zonma: Plat 313 Lot 1 Blk, C

THIS 1§ TO CERTIFY THAT, THE BUILDING OR STRUCTURE AT THE ADDRESS
LISTED BELOW WAS INSPECTED AT THE TIME OF THE ORIGINAL DATE FOR
COMPLIANCE WITH THE REQUIREMENTS OF THE AUSTIN CTTY CODB FOR USE
LISTED BELOW,

~ appress: 7501 North Lawar Bivd,
use: | story concrete (T.L.T, Wall) sicel comm, Retail sales bldg.

owneR: H.M, Caskey
_ REMARKS! Leéase space ratai]

L
Leon Barbs, Building Official

By L.B.

PLEASE NOTICE

‘NEJTHER THE ISSUANCE OF THIS CERTIFICATE NOR THE IRSPBCTIONS MADE SHALL LEESEN THE
RESPONSIBILITY OR LIABILITY OF ANY PERSON, FIRM OR CORPORATION, OWNING, OPERATING,
CONTROLLING OR (NBTALLING ANY APPLIANCE OR MATERIAL UPON THE PREMISES, OR DOING ANY
WORK WHATSOBVER ON SUCH PREMISES,

THE CITY OF AUSTIN DOES NOT ASSUME ANY RESFONSIBILITY OR LIASILITY BY REASON OFTHE
\NSPECTION, OR REINSPECTION, OF THE PREMISES; OR THE ISSUANCE OF THIS “CERTIFICATE OF
QCCUPANCY"; OR BY REASON OF ANY APPROVAL OR DISAPPROVAL.’

PT/BT 39 ' | : et zve :
/21 3w SNVOTELLLKL . GBEBZOETIST  ZpiEl E£18T/pT/10
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45-21 - - ZONING

Sec. 45-21. "LR" LOCAL RETAIL DISTRICTS.

In an "LR" local retail district no building or land shall be used and
ne building shall be erected or structurally altered, unless otherwise
provided in this chapter, except for one or more of the uses enumerated
in this section, The "LR" local retail district is designed for retail
businesses of a local character, and wholesale establishments are not to
be located within this district. Permitted uses are enumerated as follows:

(a) Any use permitted in an "0" office district. v

b) A bakery.
Banks, offices, wholesale sales offices and sample roams.
- Barbershops, beauty shops, and any other personal service shops.

Cafes, cafeterias, and restaurants in a building.

Camera shops and photographic supplies.

Cleaning and pressing shops. )

Drugstores, soda fountains, soft drink stands, and candy and
tobacco shops.

(1) Gasoline service stations when a permit has been secured from the
city council., (3-19-59,)

(J) Grocery stores or grocery stares including the sale of beer and.
wine, as defined by state law, in unopened containers for off-premises
consumption. {11-3-66.)

(k) Ice vending stations.

;1 Jewelry and optical goods.

IQ ~hid O

m) Meat markets.

n) Nurseries and greenhouses,

(o) Pickup stations for receiving and delivering of articles to be
dyed or Taundered, but no actual work shall be done on the premises.

gp§ Shoe repair shops.

q) Variety stores.
r) Washaterias or self-service laundries equipped with automatic
washing machines, dryers and ironers of the type customarily found in a

home, and where the customer may personally supervise the handling of his
laundry. .

- (s) Wearing apparel shops, g

(t) Signs, as provided in section 45-31,

(u) Any other local retail use supplying the everyday shopping needs
of the immediate neighborhood and subject to the following conditions:

(1) That it be conducted wholly within an enclosed building.

(2) That required yards be not used for display, sale or storage
of merchandise, or for the storage of vehicles, equipment, containers or
waste material,

(3) That a1l merchandise be first hand and be sold at retail on
the premises,

(4) That there be no manufacturing or processing on the premises.

(5) That such use be not objectionable because of odor, excessive
Iight, smoke, dust, noise, vibration, presence of vermin or rodents, or
similar nuisances,

(v) Uses by special permit only, which shall include the following:

(1) Trailer courts when in compliance with chapter 33. (3-19-59.).
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45-21 ‘ ZONING

(2) Uses permitted in the "GR" general retail district without a
special permit, when located adjoining or across a public street or alley
from a "GR" general retail or less restricted district,

(3) Veterinary hospital or clinic with hospital, clinic, surg-
jcal, and commercial dog kennel facilities, provided that: (781207-Eg

a. All facilities including commercial dog kennels and runs
are located within the building; and (781207-E), C
b, The facility uses year-round central air systems; and,
“ ¢. The hospital or clinic is 1imited to the treatment of
non-farm animals; and, . .
d. The facility does not produce a noise level in excess of
50 dB(A) at any property line (the "A" scale shall be used for reference),
and no building or any part thereof is located closer than twenty-five
feet to any property 1ine abutting a "B" Residence or more restrictive
use district. (731115-B,) _

(4)- A public stable or riding academy when located on a site of
not less than ten acres.

(5) A drive-in theater located on a site of not less than ten
acres and in compliance with sections 4-10 to 4-27. (3-19-59.)

(6) Motels when in compliance with chapter 33. (3-19-59.)

(7) An apartment dwelling group, in accordance with the pro-
visions concerning apartment dwelling groups in section 45-19, (1-7-60.)
(7-17-41; 3-19-59; 1-7-60; 661103-8.?

(8) Town houses, in accordance with the provisions concerning town
houses in section 45-18 (g) (8). (731115-A,) ‘

(9) Those uses permitted in an "0 office district by special permit
under the same conditions as imposed in "0" office districts. (771006-L).
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45-22 ZONING

Sec. 45-22. "GR" GENERAL RETAIL DISTRICTS.

In a "GR" general retail district no building or land shall be used and
no building shall be erected or structurally altered, unless otherwise
provided in this chapter, except for one or more of the uses enumerated
in this section, The "GR" general retail district is designed for retail
businesses of general character, and wholesale establishments are not to
be located in this district. Permitted uses are enumerated as follows:

Any use permitted in the "LR" local retail district.

2) Ambulance services,

3) Aquarium, bird, and pet shops.

(4) An auto Taundry, without boiler, heating, and steam ¢leaning
;aigézties, in which all washing operations are carried on within a

u ng.

{5) An auto repair garage, where all work is conducted inside a building
not including the open storage of vans, trailers, or trucks. . '

56 Aute seat covers and cavering,

7) Cafes, cafeterias, and restaurants, with or without drive-in
facilities, inciuding the sale, dispensing and otherwise handling of
alcoholic beverages, distilled spirits, liquors, wines, vinous 1iquors,
ales, malt liquors, beer, and mixed .beverages as those terms are defined
in the Texas Liquor Control Act; Articles 666-667, Vernon's Texas Penal
Code, direct to the consumer, for consumption on the premises, but not
for resale; provided, that the sale of the above beverages is incidental
and secondary to the sale of food and similar commodities for human
consumption, and that such sale conforms to all the regulations of the
state Liquor Control Act with reference to licenses and permits, time and
manner of sale; and that the land or building is used at such location as
a restaurant or cafe as defined in section 45-1; and that where food or
refreshments are served on the premises, outside of the building and
within fifty feet of a property line abutting an "0" office or more

. restricted district, a solid fence, dense hedge or other opaque barrier,

not less than six feet high to within ten feet of a street 1ine, is
placed on the property lines where the property 1ines abut or adjoin such
M0" office or more restricted district, or any Tand improved and used for
residential purposes; and that where facilities are provided for any
loudspeaker or other sound device to broadcast or play on the outside of
the building any speech, songs, or instrumental music, the sound level at
or beyond the property line shall not exceed fifty decibels., No food or
drink may be served to vehicles parked on the public street. (11-3-663
710610-A.) '

(Bg Catering and wedding services,

(9) Commercial billboards or advertising signs.

(16) Craft and hobby shops, fix-it shops, bicycle repairs, saw filting,
Tawn, mower sharpening; but without an outside garage.

(11) Curtain cleaning shops. ,

(12) Department stores; sporting goods, novelty, or toy shops.

(733 Dyeing plants. '

(14) Electrical goods:

(a) Electronic wholesale distributors subject to the following
limitations: ' ‘ ' .
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45-22 ZONING

o 1. The distributor's place of business shall have no more
than ten thousand square feet of floor area.

2. Sales by such distributor of household merchandise (as
opposed to industrial merchandise) shall constitute at least eighty per
cent of the business of such establishment. (6-11-64.) '

15) Electrical repairing (domestic equipment and autos).
16) Exterminating companies,
17) Film developing and printing. . :
18) Furniture repairs and upholstering, with all sterage and display
within a building. ' .
) 19) Frozen food lockers.
. , 20} Hardware, paints,.wall paper.
| 21) Household and office furniture, furnishings and appiiances.
] 22) Repealed by Ordinance No. 740919-A. '
u 23) Motels.
I

i (24) Motion picture theaters.

e : 25) Office buildings.

i 26) Piano and musical instruments. _

v 27} Commercial parking garages or any other automobile facility for

parking of passenger cars and trucks of less than one-ton capacity only,
g gheye the rental of space is on an hourly, daily, weekly, or monthly
: asis.
BE (28) Plumbing shops without warehouse facilities (to include store for .
-t ordinary repairs but not storage of materials for contracting work).
X (29) Rug ¢leaning shops, chemical type, where all cleaning operations
et are carried on within a building, where rugs are Taid flat, the chemicals

i mixed with water and applied with a brush, and removed by vacuum cleaning,
5 entirely without the generation of dust. '

T {30) Seed stores. . .
1 31) Taxi dispatch offices. )
B : 32} Sale of new or used passenger cars and trucks of less. than one-

o ton capacity. Vehicles shall be in operating condition and open display
¢ or stovage areas shall be surfaced {n accordance with the requirement for
1 ‘ off-street parking spaces. Separate parts, motors, or other portions of
i vehicles shall be firsthand and sold at retail and shall be displayed or
! stored within an enclosed building., (3-19-59,)

! (33) Sale of new or used boats. Boats shall be in operating condition
and open display or storage areas shall be surfaced in accordance with
requirements for off-street parking spaces. Separate parts, motors, or
portions of -boats shall be firsthand and sold at retail and shall be
displayed or stored within an enclosed building. (3-19-59.)

(34) Accessory buildings and uses customarily incident to the uses
enumerated in this section. No accessory use shall be construed to
permit the keeping of articles or materials in the open or on the outside
of the building, .

535) Signs as provided in section 45-31.

36) Any other retail use, subject to the following conditions:
§a§ That it is conducted wholly within an enclosed building.
b} That required yards shall not be used for display, sale, or
storage of vehicles, equipment, containers, or waste material.
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45-22 - ZONING

“(¢) That all merchandise is firsthand and sold at retail on the

_premises,” (10-4-56.) -

(d) That there is no manufacturing or processing; except, that
which is incidental and essential to an enterprise in which all merchan-
dise is sold at retail on the premises.

(e) That such use is not objectionable because of odor, ex-
cessive 1ight, smoke, dust, noise, vibration, presence of vermin or
rodents, or similar nuisances. .

(37) Skating rinks or bowling alleys, when air conditioned and de-
signed to reduce external noise to a minimum at the property line,
. 238 Trampoline centers, (7-14-60,)

39) Uses by special permit only, which shall include the following:

(a) Uses permitted in the "C" commercial district without a
special permit, and when located adjoining or across a public street or
alley from a "C" commercial or less restricted district.

(b) A veterinary hospital or c¢linic in accordance with the
provisions of section 45-21 (v) (3), (731115-B.)

(c) A public stable or riding academy when located on a site of
not less than five acres, .

(d) Drive-in theaters when located on a site of not less than
ten acres and in compliance with sections 4-10 to 4-27, (3-19-59,)

Ee Trailer courts when in compliance with chapter 33. (3-19-59.)

f) . An apartment dwelling group in accordance with the provi-
sions concerning apartment dwelling groups in section 45-19, (1-7-60.)
(7-17-41; 10-4-56; 3-19-59; 1-7-60; 6-11-64; 661103-B.)

(g) Town houses, in accordance with the provisions concerning

town houses in section 45-18 (g) (8). (731115-A.§ . :

©(h) Those uses permitted in an "LR" Jocal retail district by
special permit under the same conditions as are imposed in "LR" local
retail districts. (771006-L). o

Sec, 45-22,1. "AV" Airport District

In an "AV" airport district, no building or land shall be used and no
building shall be erected or structurally altered unless otherwise pro-
vided in this chapter, except for one or more of the following uses:

(1) Any use directly associated with the operation, service, fueling,
repair, storage, charter, sales and rental of aircraft, and/or associated
equipment.

(2) Assembly and sale of aircraft, air frames, aircraft engines,
aircraft parts and associated components such as radios and navigational
equipment.

(3) Airport customer service uses inlcuding, but not Timited to,
auto service stations, restaurants, hookstores, lounges, newsstands, dry
cleaning, barbershops, secretarial services, drug stores, flower shops,

. gift shops, motels and hotels, and other uses and services of similar

nature, (790419-1)
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dxcerpt from the February 28, 2012 Planning Commission hearing regarding the Alternative
Financial Services Code Amendment C20-2011-037:

JeffJack:  “The existing offices, these businesses, are they then forced to move?”

Robert Heil: “No, they would not be forced to move.”

eff Jack:  “So they’re going to be grandfathered in as non-conforming uses?”

Robert Heil: “Or they could be legal non—conformmg uses, dependmg on....but they would not

be forced to move.’
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permit from the payment of other fees that are prescribed by
taw.

198.6 Refunds. The building official is authorized to establish

PR S 4
a rafung policy.

SECTION 109
INSPECTIONS

" 109.1 General. Construction or work for which a permit is re-
quired shall be subject to inspection by the building official and
such construction or work shall remain accessible and exposed
for inspection purposes until approved. Approval as a result of
an inspection shall not be construed to be an approval of a viola-
tion of the provisions of this code or of other ordinances of the
jurisdiction. Inspections presuming to give authority to violate
or cancel the provisions of this code or of other ordinances of
the jurisdiction shall not be valid. It shall be the duty of the per-
mit applicant to cause the work to remain accessible and ex-
posed for inspection purposes. Neither the building official nor
the jurisdiction shall be liable for expense entailed in the re-
moval or replacement of any material required to allow inspec-
tion.

109.2 Preliminary inspection. Before issuing a permit, the
building official is authorized to examine or cause to be exam-
ined buildings, structures and sites for which an application has
been filed.

109.3 Required inspections. The building official, upon noti-
fication, shall make the inspections set forth in Sections
109.3.1 through 109.3.10.

109.3.1 Footing and foundation inspection. Footing and
foundation inspections shall be made after excavations for
footings are complete and any required reinforcing steel is
in place. For concrete foundations, any required forms shall
be in place prior to inspection. Materials for the foundation
shall be on the job, except where concrete is ready mixed in
accordance with ASTM C 94, the concrete need not be on
the job.

109.3.2 Concrete slab and under-floor inspection. Con-
crete slab and under-floor inspections shall be made after
in-slab or under-tloor reinforcing steel and building service
equipment, conduit, piping accessories and other ancillary
equipment items are in place, but before any concrete is
placed or floor sheathing installed, including the subfloor.

109.3.3 Lowest floor elevation. In flood hazard areas, upon
placement of the lowest floor, including the basement, and
prior to further vertical construction, the elevation certifica-
tion required in Section 1612.5 shall be submitted to the
building official.

109.3.4 Frame inspection. Framing inspections shall be
made after the roof deck or sheathing, “all framing,
fireblocking and bracing are in place and pipes, chimneys
and vents to be concealed are complete and the rough elec-
trical, plumbing, heating wires, pipes and ducts are ap-
proved.

109.3.5 Lath and gypsum board inspection. Lath and
gypsum board inspections shall be made after Jathing and
gypsum board, interior and exterior. is in place, but before
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any plastering is applied or gypsum board joints and fasten-
ers are taped and finished.

Exception: Gypsum board that is not part of a fire-resis-
tance-rated assembly or a shear assembly.

109.3.6 Fire-resistant penetrations. Protection of Jjoints
and penetrations in fire-resistance-rated assemblies shall
not be concealed from view until inspected and approved,

109.3.7 Energy efficiency inspections. Inspections shall
be made to determine compliance with Chapter 13 and shall
include, but not be limited to, inspections for: envelope in-
sulation R and U values, fenestration U value, duct system R
value, and HVAC and water-heating equipment efficiency,

109.3.8 Other inspections. In addition to the inspections
specified above, the building official is authorized to make
or require other inspections of any construction work to as-
certain compliance with the provisions of this code and
other laws that are enforced by the department of building
safety.

109.3.9 Special inspections. For special inspections, see
Section 1704.

109.3.10 Final inspection. The final inspection shall be
made after all work required by the building permit is com-
pleted.

109.4 Inspection agencies. The building official is authorized
to"accept reports of approved inspection agencies, provided
such agencies satisfy the requirements as to qualifications and
reliability.

109.5 Inspection requests. 1t shall be the duty of the holder of
the building permit or their duly authorized agent to notify the
building official when work is ready for inspection. It shall be
the duty of the permit holder to provide access to and means for
inspections of such work that are required by this code.

109.6 Approval required. Work shall not be done beyond the
point indicated in each successive inspection without first ob-
taining the approval of the building official. The building offi-
cial, upon notification, shall make the requested inspections
and shall either indicate the portion of the construction that is
satisfactory as completed, or notify the permit holder or his or
her agent wherein the same fails to comply with this code. Any

portions that do not comply shall be corrected and such portion

shall not be covered or concealed until authorized by the build-
ing official.

SECTION 110
CERTIFICATE OF OCCUPANCY

110.1 Use and occupancy. No building or structure shall be
used or occupied, and no change in the existing occupancy
classification of a building or structure or portion thereof shall
be made until the building official has issued a certificate of oc-
cupancy therefor as provided herein. Issuance of a certificate of
occupancy shall not be construed as an approval of a violation
of the provisions of this code or of other ordinances of the

jurisdiction.

110.2 Certificate issued. After the building official inspects
the building or structure and finds no violations of the provi-
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sions of this code or other laws that are enforced by the depart-
ment of building safety, the building official shall issue a
certificate of occupancy that contains the following:

L. The building permit number.

2. The address of the structure.

3. The name and address of the owner,
4,

A description of that portion of the structure for which
the certificate is issued.

5. A statement that the described portion of the structure
has been inspected for compliance with the require-
ments of this code for the occupancy and division of oc-
cupancy and the use for which the proposed occupancy
is'classified.

6. The name of the building official.

7. The edition of the code under which the permit was is-
sued.

8. The use and occupancy, in accordance with the provi-
sions of Chapter 3.

9. The type of construction as defined in Chapter 6.
10. The design occupant load.

L1, If an automatic sprinkler system is provided, whether
the sprinkler system is required.
12. Any special stipulations and conditions of the building
permit.
110.3 Temporary occupancy. The building official is autho-
rized to issue a temporary certificate of occupancy before the
completion of the entire work covered by the permit, provided
that such portion or portions shall be occupied safely. The
building official shall set a time period during which the tempo-
rary certificate of occupancy is valid.

- 110.4 Revocation. The building official is authorized to, in
writing, suspend or revoke a certificate of occupancy or com-
pletion issued under the provisions of this code wherever the
certificate is issued in error, or on the basis of incorrect infor-
mation supplied, or where it is determined that the building or
structure or portion thereof is in violation of any ordinance or
regulation or any of the provisions of this code.

SECTION 111
SERVICE UTILITIES

111.1 Connection of service utilities. No person shall make
connections [rom a utility. source of energy, fuel or power to
any butlding or system that is regulated by this code for which a
permit is required, until released by the building official.

[11.2 Temporary connection. The building official shall have
the authority to authorize the temporary connection of the
building orsystem to the utility source of energy, fuel or power.

111.3 Authority to disconnect service utilities. The building
official shall have the authority to authorize disconnection of
utility service to the building, structure or system regulited by
this code and the codes referenced in case of emergency where
necessury Lo eliminate an immediate hazard to life or property.
The building official shall notify the serving utility, and wher-
ever possible the owner and occupant of the building, structure

8

or service system of the decision to disconnect prior to taking
such action. If not notified prior to disconnecting, the owner or
occupant of the building, structure or service system shall be
notified in writing, as soon as practical thereafter,

SECTION 112
BOARD OF APPEALS

112.1 General. In order to hear and decide appeals of orders,
decisions or determinations made by the building official rela-
tive to the application and interpretation of this code, there shall
be and is hereby created a board of appeals. The board of ap-
peals shall be appointed by the governing body and shall hold
office at its pleasure. The board shall adopt rules of procedure
for conducting its business.

N

112.2 Limitations on authority. An application for appeal
shall be based on a claim that the true intent of this code or the
rules legally adopted thereunder have been incorrectly inter-
preted, the provisions of this code do not fully apply or an
equally good or better form of construction is proposed. The
board shall have no authority to waive requirements of this
code.

112.3 Qualifications. The board of appeais shall consist of
members who are qualified by experience and training to pass
on matters pertaining to building construction and are not em-
ployees of the jurisdiction.

SECTION 113
VIOLATIONS

113.1 Unlawful acts. It shall be unlawful for any person, firm
or corporation to erect, construct, alter, extend, repair, move,
remove, demolish or occupy any building, structure or equip-
ment regulated by this code, or cause same to be done, in con-
flict with or in violation of any of the provisions of this code.

113.2 Notice of violation. The building official is authorized to
serve anotice of violation or order on the person responsible for
the erection, construction, alteration, extension, repair, mov-
ing, removal, demolition or occupancy of a building or struc-
ture in violation of the provisions of this code, or in violation of
a permit or certificate issued under the provisions of this code.
Such order shall direct the discontinuunce of the illegal action
or condition and the abatement of the vialation.

113.3 Prosecution of violation. If the notice of violation is not
complied with promptly. the building official is authorized to
request the legal counsel of the jurisdiction to institute the ap-
propriate proceeding at law or in equity to restrain, correct or
abate such violation, or to require the removal or termination of
the unlawful occupancy of the building or structure in violation
of the provisions of this code or of the order or direction made
pursuant thereto. '

113.4 Violation penalties. Any person who violates a provi-
sion of this code or fuils to comply with any of the requirements
thereof or who erects, constructs, alters or repairs a building or
structure in violation of the approved construction documents
or directive of the building official. or of a permit or certificate
issued under the provisions of this code, shall be subject to pen-
alties as prescribed by law.
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CHAPTER 3
USE AND OCCUPANCY CLASSIFICATION

SECTION 301
GENERAL

30L1 Scope. The provisions of this chapter shall contro! the
 classification of all buildings and structures as to use and occu-

pancy.

SECTION 302
CLASSIFICATION

302.1 General. Structures or portions of structures shall be
classified with respect to occupancy in one or more of the
- groups listed below. Structures with multiple uses shall be clas-
sified according to Section 302.3. Where a structure is pro-
posed for a purpose which is not specifically provided for in
this code, such structure shall be classified in the group which
the occupancy most nearly resembles, according to the fire
safety and relative hazard involved.

1. Assembly (see Section 303): Groups A-1, A-2, A-3,
A-4 and A-5 .

2. Business (see Section 304): Group B
3. Educational (see Section 305): Group E
4. Factory and Industrial (see Section 306): Groups F-1

and F-2

5. High Hazard (see Section 307); Groups H-1, H-2, H-3,
H-4 and H-5

6. Institutional (see Section 308): Groups I-1, 1-2, I-3 and
1-4

7. Mercantile (see Section 309); Group M

8. Residential (see Section 310): Groups R-1, R-2, R-3 as
applicable in Section 101.2, and R-4

9. Storage (see Section 311): Groups S-1 and S-2
10. Utility and Miscellaneous (see Section 3 12): Group U

302.1.1 Incidental use areas. Spaces which are incidental
to the main occupancy shall be separated or protected, or
both, in accordance with Table 302.1.1 or the building shall
be clussified as a mixed occupancy and comply with Section
302.3. Areas that are incidental to the main occupancy shall
be classified in accordance with the main occupancy of the
portion of the building in which the incidental use area is lo-
cated.

Exception: Incidenta use areas within and serving a
dwelling unit are not required to comply with this sec-
tion.

302.1.1.1 Separation. Where Table 302.1.] requires a
fire-resistance-rated separation, the incidental use area
shall be separated from the remainder of the building
with a fire barrier. Where Table 302.1.1 permits an auto-
mutic fire-extinguishing system without a fire barrier, the
incidental usc area shall be separated by construction ca-
pable of resisting the passage of smoke. The partitions
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shall extend from the floor to the underside of the
fire-resistance-rated floor/ceiling assembly or fire-resis-
tance-rated roof/ceiling assembly or to the underside of
the floor or roof deck above. Doors shall be self-closing
or automatic-closing upon detection of smoke. Doors
shall not have air transfer openings and shall not be un-
dercut in excess of the clearance permitted in accordance
with NFPA 80. : ’

TABLE 302.1.1
INCIDENTAL USE AREAS

ROOM OR AREA

SEPARATION?

Furnace room where any piece of
equipment is over 400,000 Btu per
hour input

1 hour or provide automatic
fire-extinguishing system

Rooms with any boiler over 15 psi

1 hour or provide automatic
and 10 horsepower

fire-extinguishing system

1 hour or provide automatic

Refrigerant machinery rooms N
e Ty To sprinkler system

2 hours: or 1 hour and provide

Cine sars (i )
Parking garage (Section 406.2) automatic fire-extinguishing system

I-hour fire barriers and floor/ceiling
assemblies in Group B, F, H, M, §
and U occupancies. 2-hour fire
barriers and floor/ceiling assemblies
in Group A, E, I and R occupancies.

Hydrogen cut-off rooms

2 hours and automatic sprinkler
system

Incinerator rooms

Paint shops, not clussified as Group
H, located in occupancies other than
Group F

2 hours; or 1 hour and provide
automatic fire-extinguishing sysiem

Laboratories and vocational shops,
not classified as Group H, located in
Group E or I-2 occupancies

1 hour or provide automatic
fire-extinguishing system

I hour or provide awlomatic

Laundry rooms over 100 square feet . PN
fire-extinguishing system

| hour or provide automatic

Storage rooms over 100 square feer |- PP
fire-extinguishing system

Group I-3 cells equipped with padded

I hour
surfaces

Group I-2 waste and linen collection

| hour
rooms

Waste and linen collection rooms

1.hour or provide automatic
over 100 square feet

fire-extinguishing system

Stationary lead-ucid battery systems | 1-hour fire barriers and floor/ceiling
having a liguid capacity of more than |assemblies in Group B,F H,M, S
100 gallons used for facility standby and U occupancies. 2-hour fire
power, emergency power or barriers and floor/ceiling assemblies
uninterrupted power supplies in Group A, E, [ and R orcupancies |

For SI: 1 square foot = 0.0929 m?, | pound per square inch = 6.9 kPa,

1 British thermal unit per hour = 0.293 watts, 1 horsepower = 746 wals,

1 gallon = 3.785 L.

a. Where an automatic fire-extinguishing system is provided, if need only he
provided in the incidental use TOOMT OF arei,
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