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CITY OF AUSTIN >
Board of Adjustment - Interpretation
Decision Sheet

DATE: Monday, July 11, 2016 CASE NUMBER: C15-2015-0147
___Y__.__Brooke Bailey

___Y____Michae! Benaglio

__Y___ William Burkhardt

__Y___ FEric Goff

___ Y  Melissa Hawthorne Motion to approve the postponement request
_____Bryan King

___Y____Don Leighton-Burwell 2" the motion

___Y____Rahm McDaniel

___Y_____Melissa Neslund

_____James Valadez

___Y____Michael Von Ohlen

___=___ Kelly Blume (Alternate)

APPELLANT: Robert Kleeman
ADDRESS: 8901 SH 71

VARIANCE REQUESTED: The appellant has filed an appeal challenging a Land Use
Determination and related development approvals made in connection with the approval
of an outdoor amphitheater located at LifeAustin Church, 8901 West State Highway 71,
including decisions to classify the use as “religious assembly” and to subsequently
approve Site Plan No. SP-2011-0185C, an associated restrictive covenant, and a building
permit. The appellant disagrees that, among other things, the Land Use Determination
and related development approvals incorrectly treat various outdoor activities held at
educational and religious assembly facilities as part of the principal use rather than as
temporary activities subject to City Code Section 25-2-921(C) in an “RR-NP”, Rural
Residential — Neighborhood Plan zoning district. (West Oak Hill)

BOARD’S DECISION: November 9, 2016 POSTPONED TO A SPECIAL CALLED MEETING
DECEMBER 9, 2015, CITY COUNCIL CHAMBERS AT 7:00PM BY BOARD MEMBER ERIC
GOFF, MELISSA HAWTHORNE SECOND ON A 9-0 VOTE;

FEB 8™, 2016- REQUESTING POSTPONEMENT TO APRIL11, 2016; APRIL 11, 2016
POSTPONED TO JUNE 13, 2016: JUNE 13, 2016 POSTPONED TO JULY 11, 2016 BY
APPLICANT; July 11, 2016 POSTPONED TO AUGUST 8, 2016 BY APPLICANT;
BOARD WILL NOT ENTERTAIN ADDITIONAL POSTPONEMENTS BEYOND

AUGUST 8, 2016

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

3. The interpretation will not grant a special privilege to one property inconsistent with other

1 Mr uses similarly situated in that:

Leane Heldenfels William Burkha
Executive Liaison Chairman

<< << << <<




Ci5- 2015~
Heldenfels, Leane ' - d'

From: Michele Rogerson Lynch s - ”
Sent: Thursday, June 30, 2016 12:40 PM
To: Heldenfels, Leane

Cc: ‘Robert Kieeman'; Steve Metcalfe 3
Subject: Life Austin Appeals - Postponement of July 11 hearing

Hello Leane. Both parties related to the Life Austin appeals have been working together in mediation. As of this week,
there is a desire to continue working on a possible agreement and as such, we mutually agree to a postponement of
both appeals to the August 8 agenda. | have copied Mr. Kleeman for reference and concurrence.

Thanks,
v

Michele Rogerson Lynch

Director of Land Use & Entitlements
Metcalfe Wolff Stuart & Williams, LLP
221 W. 6™ Street, Suite 1300

Austin, Texas 78701
(512) 404-2251 ofc
{512) 404-2245 fax

mlynch @ mwswtexas.com



CITY OF AUSTIN ?)

Board of Adjustment - Interpretation IX
Decision Sheet

DATE: Monday, June 13, 2016 CASE NUMBER: C15-2015-0147
—__Y___ Brooke Bailey

___Y__ Michael Benaglio

____Y___Wiliam Burkhardt

____Y___ Eric Goif

___Y___ Melissa Hawthorne (2™ the Motion)
—__Y__ BryanKing

_____Y___Don Leighton-Burwell

____-___Rahm McDaniel (QUT)

_Y__Melissa Neslund

__Y___James Valadez

___Y___ Michael Von Ohlen (Motion to PP to July 11, 2016 as requested by applicant)
__Y___Kelly Blume (Alternate)

APPELLANT: Robert Kleeman
ADDRESS: 8901 SH 71

VARIANCE REQUESTED: The appeliant has filed an appeal challenging a Land Use
Determination and related development approvals made in connection with the approval
of an outdoor amphitheater located at LifeAustin Church, 8901 West State Highway 71,
including decisions to classify the use as “religious assembly” and to subsequently
approve Site Plan No. SP-2011-0185C, an associated restrictive covenant, and a building
permit. The appellant disagrees that, among other things, the Land Use Determination
and related development approvals incorrectly treat various outdoor activities held at
educational and religious assembly facilities as part of the principal use rather than as
temporary activities subject to City Code Section 25-2-921(C) in an “RR-NP”, Rural
Residential — Neighborhood Plan zoning district. (West Oak Hill)

BOARD’S DECISION: November 9, 2016 POSTPONED TO A SPECIAL CALLED MEETING
DECEMBER Y, 2015, CITY COUNCIL CHAMBERS AT 7:00PM BY BOARD MEMBER ERIC
GOFF. MELISSA HAWTHORNE SECOND ON A 9-0 VOTE;

FEB 8™, 2016. REQUESTING POSTPONEMENT TO APRILII, 2016; APRIL 11. 2016
POSTPONED TO JUNE 13, 2016; JUNE 13, 2016 POSTPONED TO JULY 11, 2016 BY
APPLICANT

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

3. The interpretation will not grant a special privilege to one properpyinconsistent with other

properties or uses similarly situated in that:

Leane Heldenfels
Executive Liaison

Chairman



Heldenfels, Leane

From: Michele Rogerson Lynch m
Sent: Tuesday, May 31, 2016 10:10 PM

To: Heldenfels, Leane
Cc: ‘Robert Kleeman'; Steve Metcalfe
Subject: €15-2015-0147 and C15-2015-0168 - June 13 BOA Postponement

Hello Leane. LifeAustin and the neighborhoods continue to work on possible resolution to the outstanding

concerns. My understanding is that there has been a recent move towards a formal mediation. As such, we would like
to request a 30 day postponement of the June 13 hearing to July 11. | have copied Robert Kleeman on behalf of the
neighborhoods to verify his concurrence.

Thanks,
M

Michele Rogerson Lynch

Director of Land Use & Entitlements
Metcalfe Wolff Stuart & Williams, LLP
221 W. 6™ Street, Suite 1300

Austin, Texas 78701
(512) 404-2251 ofc
(512) 404-2245 fax

e

ek



Heldenfels, Leane

To: Jim Buck 3 Dl b g

Subject: RE: Information Request .

From: Jim Buck

Sent: Tuesday, May 31, 2016 12:14 PM
To: Heldenfels, Leane

Subject: FW: Information Request

Leane,

Found a typo...

From: Jim Buck
Sent: Tuesday, May 31, 2016 12:07 PM

To: 'Heldenfels, Leane' <Leane.Heldenfels@austintexas.gov>; Leah Sewell (< ~ -

Subject: FW: Information Request

Leane,

| wanted to get this in before the Board of Adjustments.

| have repeatedly asked the Covered Bridge Board for documentation of how the Robert Kleeman (counsel of recard)
was selected and there answer was they do not have any record of to confirm the selection process. Please see the

highlighted portion in the response below. CBPOA has no record available?

This is concerning in many aspects especially as | have asked repeatedly for the costs associated with retaining Mr.
Kleeman and have gotten various answers while | was on the Board.

Given that the Court of Appeals ruled that Covered Bridge no longer has a case in controversy and yet Covered Bridge
continues to retain and utilize Sneed & Vine {and specifically Robert Kleeman who resides in Hill Country Estates) may
raise an ethical concern.

| will provide my other materials shortly, understanding they may not make it into the first package.
Thank you!

Jim Buck

From: Mike Kirk i .

Sent: Monday, August 10, 2015 3:55 PM
To: Jim Buck <si——
Cc: 'Board of Directors Covered Bridge' e

Subject: RE: Information Request

Jim,



While 1 do not agree with your assessment or opinion you have the right to them and they have been noted.

previous management company and they are not to be found.

Regards, 4

Mike Kirk

From: Jim Buck il iEES =)

Sent: Thursday, August 6, 2015 5:26 PM
To: Mike Kirk :
Subject: RE: Information Request

Additionally we db not have the minutes you requested. We have checked all of our records and the records ofthe)

Thanks Mike,
| appreciate you providing me with this information. Unfortunately it creates more questions than it answers.

What this shows is that the Board moved forward with the special assessment and the lawsuit with only 77% of those
within the neighborhood that actually voted (respondents) not 77% of the entire neighborhood (residents). This is an
important distinction as [ have heard repeatedly by more than one current (and one former Board Member have
routinely stated that “77% of the neighborhood voted for the special assessment and fight the amphitheater...”.

As you can tell from the spreadsheet that you sent this is a factually incorrect statement.

This document shows there are 344 lots, 264 lots did not support the measure (77% of 344 =264). 159 votes supported
the measure which translates to 46.25% of the total neighborhood. There were a total of 47 who voted against the
measure and another 136 not in attendance for a total of 183 of our lots that either did not support the measure or that
were not accounted for. This is better than 50% of the neighborhood. Yet, the Board decided to continue with
something of such importance and such consequence?

- Clearly we did not have a true majority vote or representation of the neighborhood. May 1 please ask that we
reconsider our positioning on this as it is false, inaccurate and misleading.
Thank you

Jim

From: Mike Kirk fommi e —")

Sent: Thursday, August 06, 2015 3:13 PM
To: Jim Buck

Subject: RE: Information Request

Hi Jim,

As requested, attached is a copy of the homeowners vote tabulation from 2011.



CITY OF AUSTIN ‘P)

Board of Adjustment - Interpretation 6
Decision Sheet

DATE: Monday, April 11, 2016 CASE NUMBER: C15-2015-0147

N Brooke Bailey 3o e muvhoA

Y Michael Benaglio
William Burkhardt

L FEric Goff Lok

_ O __ Melissa Hawthorne ovk

Y __Don Leighton- Bun&?\ljt

\____Rahm McDaniel =
Melissa Neslund {0 Yoy Qoo umand 1o - 1% b
James Valadez
Michae! Von Ohlen

\] Kelly Blume (Alternate)

APPELLANT: Robert Kleeman
ADDRESS: 8901 SH 71

VARIANCE REQUESTED: The appellant has filed an appeal challenging a Land Use
Determination and related development approvals made in connection with the approval
of an outdoor amphitheater located at LifeAustin Church, 8901 West State Highway 71,
including decisions to classify the use as “religious assembly” and to subsequently
approve Site Plan No. SP-2011-0185C, an associated restrictive covenant, and a building
permit. The appellant disagrees that, among other things, the Land Use Determination
and related development approvals incorrectly treat various outdoor activities held at
educational and religious assembly facilities as part of the principal use rather than as
temporary activities subject to City Code Section 25-2-921(C) in an “RR-NP”, Rural
Residential — Neighborhood Pian zoning district. (West Oak Hill)

BOARD'S DECISION: November 9, 2016 POSTPONED TO A SPECIAL CALLED
MEETING DECEMBER 9, 2015, CITY COUNCIL CHAMBERS AT 7:00PM BY BOARD
MEMBER ERIC GOFF, MELISSA HAWTHORNE SECOND ON A 9-0 VOTE;

FEB 8™, 2016- REQUESTING POSTPONEMENT TO APRIL11, 2016; APRIL 11, 2016
POSTPONED TO JUNE 13, 2016

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

3The mterpretatlon quI not grant a specnal privilege to one property jnconsistent with other

William Burkhardt
Chairman

ne Heldenfels
Executive Liaison



CITY OF AUSTIN }

Board of Adjustment - Interpretation q
Decision Sheet

DATE: Monday, February 8, 2016 CASE NUMBER: C15-2015-0147
Brooke Bailey
Michael Benaglio
William Burkhardt
Eric Goff
Melissa Hawthorne
Don Leighton-Burwell
Melissa Neslund
James Valadez
Michael Von Ohlen
Kelly Blume (Alternate)
Rahm McDaniel

APPELLANT: Robert Kleeman
ADDRESS: 8901 SH 71

VARIANCE REQUESTED: The appellant has filed an appeal challenging a Land
Use Determination and related development approvals made in connection with
the approval of an outdoor amphitheater located at LifeAustin Church, 8901 West
State Highway 71, including decisions to classify the use as “religious assembly”
and to subsequently approve Site Plan No. SP-2011-0185C, an associated
restrictive covenant, and a building permit. The appellant disagrees that, among
other things, the Land Use Determination and related development approvals
incorrectly treat various outdoor activities held at educational and religious
assembly facilities as part of the principal use rather than as temporary activities
subject to City Code Section 25-2-921(C) in an “RR-NP”, Rural Residential -
Neighborhood Plan zoning district. (West Oak Hill)

BOARD’S DECISION: November 9, 2016 POSTPONED TO A SPECIAL CALLED
MEETING DECEMBER 9, 2015, CITY COUNCIL CHAMBERS AT 7:00PM BY BOARD
MEMBER ERIC GOFF, MELISSA HAWTHORNE SECOND ON A 9-0 VOTE;

FEB 8™ 2016- REQUESTING POSTPONEMENT TO APRIL11, 2016

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

Leane Heldenfels
Executive Liaison

Chairman



Heldenfels, Leane

From: Robert Kleeman i Guina ety ?

Sent: Wednesday, January 20, 2016 3:32 PM

To: Heldenfels, Leane; Steve Metcalfe (@inaniian i ymsasesin \o

Subject: BOA Appeals of Life Austin Outdoor Amphitheater, C15-2015-0147; and Dog Park and
P —

Disc Golf Course C15-2015-0168

e ———

Leane:;

The appeilants in the above referenced interpretation appeals and Life Austin have
agreed to make a joint request to postpone the Board of Adjustment’s consideration
and further consideration of the above referenced appeals to the April 2016 regularly
scheduled meeting of the Board of Adjustment.

Please see the email string below for confirmation that Life Austin has agreed to this
joint request.

Please let me know if you have any questions.
Thanks.

Robert Kleeman

Sneed, Vine & Perry, P.C.

900 Congress Avenue, Suite 300
Austin, Texas 78701

(512) 476-6955 — main

(512) 494-3135 - direct

(512) 476-1825 — fax

bRt 2 d 2R e B s R 2T T T Y R T R

This communication may be protected by the attorney/client
privilege and may contain confidential information intended only
for the person to whom it is addressed. If it has been sent to
you in error, please reply to the sender that you have received
the message in error and delete this message. If you are not
the intended recipient, any dissemination, distribution, copying
or other reproduction of this message is strictly prohibited.

Fhddkhkdkdk ik kAR khkhkddhbhhhhhkdhhhddbhkhrkkhhhhhhhs

From: Michele Rogerson Lynch [;
Sent: Wednesday, January 20, 2016 3:22 PM
To: Robert Kleeman
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CITY OF AUSTIN \\
Board of Adjustment - Interpretation
Decision Sheet

DATE: Monday, November 9, 2015 CASE NUMBER: C15-2015-0147
Y Brooke Bailey

—__~____ Michael Benaglio - out
—Y___ William Burkhardt
=Y Eric Goff Motion to PP to December 9, 2015 Special Called mtg
__Y____ Melissa Hawthorne 2™ the Motion
Y____ Don Leighton-Burwell
_Y___ Melissa Neslund
—Y___ James Valadez
N 4 Michael Von Ohlen

Y Kelly Blume

APPELLANT: Robert Kleeman
ADDRESS: 8901 SH 71

VARIANCE REQUESTED: The appellant has filed an appeal challenging a Land
Use Determination and related development approvals made in connection with
the approval of an outdoor amphitheater located at LifeAustin Church, 8901 West
State Highway 71, including decisions to classify the use as “religious assembly”
and to subsequently approve Site Plan No. SP-2011-0185C, an associated
restrictive covenant, and a building permit. The appellant disagrees that, among
other things, the Land Use Determination and related development approvals
incorrectly treat various outdoor activities held at educational and religious
assembly facilities as part of the principal use rather than as temporary activities
subject to City Code Section 25-2-921(C) in an “RR-NP”, Rural Residential —
Neighborhood Plan zoning district. (West Oak Hill)

BOARD’S DECISION: November 9, 2016 POSTPONED TO A SPECIAL CALLED
MEETING DECEMBER 9, 2015, CITY COUNCIL CHAMBERS AT 7:00PM BY BOARD
MEMBER ERIC GOFF, MELISSA HAWTHORNE SECOND ON A 9-0 VOTE

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
reguiations or map in that:

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

3. The interpretation will not grant a special privilege to one property inconsistent with other

mr uses similarly situated in that:
I\ I 8%

Lea;'ne Heldenfels jam Burkhardt
Executive Liaison Chairman




Heldenfels, Leane C_,\% 9‘0\6’0
Robert Kleeman <isenwesSamminismmmsms

From:

Sent: Monday, October 19, 2015 2:07 PM

To: Heldenfels, Leane \9,

Cc: Michele Rogerson Lynch; Guernsey, Greg; Adams, George; Lioyd, Brent

Subject: RE: Interpretation Appeal, 8901 S.H. 71 W (LifeAustin) , to be heard on the Board of
Adjustment’s Mon 11/9 regular agenda

Leane:

Let this email serve as my request to postpone the hearing from the November 9, 2015
regularly scheduled Board of Adjustment meeting and as my request for a special
called meeting as suggested in your email.

Let me know if you have any guestions.

Robert Kleeman

Sneed, Vine & Perry, P.C.

900 Congress Avenue, Suite 300
Austin, Texas 78701

(512) 476-6955 — main

(512) 494-3135 - direct

(5612) 476-1825 — fax

b R R e g e g TN A S AV

This communication may be protected by the attorney/client
privilege and may contain confidential information intended only
for the person to whom it is addressed. If it has been sent to
you in error, please reply to the sender that you have received
the message in error and delete this message. If you are not
the intended recipient, any dissemination, distribution, copying
or other reproduction of this message is strictly prohibited.

R R R R b f e R e T L R g g g b e S A VRN A

From: Heldenfels, Leane [mailto:Leane.Heldenfels@austintexas.gov]
Sent: Monday, October 19, 2015 11:00 AM

To: Robert Kleeman
Cc: Michele Rogerson Lynch; Guernsey, Greg; Adams, George; Lloyd, Brent
Subject: RE: Interpretation Appeal, 8901 S.H. 71 W (LifeAustin) , to be heard on the Board of Adjustment's Mon 11/9

regular agenda

Mr. Kleeman - received your phone message, but sorry, no confirmation from Brent/Chair yet on 12/9 special meeting

date.
What I'm anticipating is that the case will be called into the record at the 11/9 meeting, so you will need to be there.

1
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SNEED, VINE & PERRY (I)
A PROFESSIONAL CORPORATION
A ETTATLISHED 1528 \@

900 CONGRESS AVENUE, SUITE 300

AUSTIN, TEXAS 78701
TELEPIIONE (512) 476-6955 FACSIMILE (512) 476-1825

Writer’s c~-mail nddress;

Writer’s Direct Dial:
(512) 494-3135 rileeman{@sncedvine.com
September 25, 2015

Leanne Heldenfelds

Board of Adjustment Liaison
City of Austin

One Texas Ceanter, 5% Floor
505 Barton Springs Road
Austin, TX 78704

Re:  Resubmittal of October 2011 Appeal of Approval of the Construction of an
Outdoor Amphitheater; SP-2011-185C and associated Restrictive Covenant (““Site
Plan”); and Resubmittal of May 2013 Appeal of a Building Permit 2013-002081
PR (“Building Permit™); 53 Acres Located at 8901 S. H. 71 W

Dear Chairman Harding and Members of the Board of Adjustment:

This firm represents the Hill Country Estates Homeowners Association (“HCEHOA”)
and the Covered Bridge Property Owners Association (“CBPOA") (collectively, “Appellants™).
With this letter, I am re-filing copies of the appeals originally submitted to City staff in October
2011 and May 2013. The purpose of this letter is to explain why these appeals are just now
being forwarded to the Board of Adjustment (“BOA”) and to demonstrate that Appellants have
diligently sought to have these appeals heard by the BOA.

The 53 acres located at 8901 S.H. 71 West (“Property™) is situated between and among
the Hill Country Estates, Covered Bridge, and West View Estates neighborhoods. At all times,

the Property has been zoned Rural Residential (“RR™).

On October 12, 2011, staff administratively approved the Site Plan and associated
Restrictive Covenant that authorized the construction of a large permanent outdoor amphithcater
as a principal use under Religious Assembly and also madec outdoor concerts, theatrical
performances, and other events as principal uses under Religious Assembly. On October 21,
2011, Appellant HCEHOA appealed the approval of the Site Plan and Restrictive Covenant. A
complete copy of the Site Plan and Restrictive Covenant appeal is enclosed (“Site Plan Appeal”).
The Land Use Determinations regarding the outdoor amphitheater and outdoor activities made in
approving the Site Plan and Restrictive Covenant are the subject of the Site Plan Appeal.




Leanne Heldenfelds
September 25, 2015
Page 2

Despite filing of the Site Plan Appeal within 20 days of the approval of the Site Plan and
Restrictive Covenant and meeting all other requirements of the City Code to have standing to
appeal, City staff did not forward the appeal to the BOA. Exhibit 1. Staff asserted that all Land
Use Determinations regarding the outdoor amphitheater and the outdoor activities were made in
a December 23, 2008 private email from Director Guernsey to Carl Connelly and that all appeal
rights relating to the December 23, 2008 email expired in January 2009. Staff first notified
Appellants and the public in July 2011 of the existence of the December 23, 2008 private email.
Other than the reference to the December 2008 email, staff did not identify any other deficiencies
in the Site Plan Appeal.

In March 2012, Appellants sued the City and Director Guernsey seeking, in part, a court
order to compel City staff to forward the Site Plan Appeal to the BOA. The City filed a motion
challenging Appellants’ right to even bring the lawsuit and asked to have the lawsuit dismissed.
In May 2013, the trial court granted the City’s motion to dismiss the lawsuit. Appellants
appealed the trial court ruling.

In May 2013, the City approved the first building permit for the outdoor amphitheater.
Appellants submitted to City staff appeals of the approval of the Building Permit. Copies of the
May 2013 appeals are enclosed (“Building Permit Appeals”). In June 2013 staff refused to
forward the Building Permit Appeals to the BOA based on Appellants not filing an appeal within
20 days of the December 23, 2008 email. Exhibit 2. Other than the reference to the December
2008 email, staff did not identify any deficiency in the Building Permit Appeal. The Land Use
Determinations regarding the outdoor amphitheater and outdoor activities made in approving the
Building Permit arc the subject of the Building Permit Appeal.

In July 2013, Appellants submitted to staff an appeal of staiT’s decision to not forward the
Building Permit Appeal to the BOA (“Third Appeal”). Staff did not bother to respond {o the
Third Appeal. A copy of the Third Appeal is enclosed as Exhibit 3. The Third Appeal
challenged the staff’s decision to ignore Scction 21 1.010(b), Texas Local Government Codec that
mandates that upon notice of the filing of an appeal, the responsible official shall immediately
forward the file to the board of adjustment. Section 25-1-185 of the City Code imposes a similar
mandatc on staff.

There is a fourth appeal filed by Appellants in December 2013 challenging interpretations
regarding Section 25-2-921(C) of the City Code that regulates outdoor activities. The
interpretation of Section 25-2-921(C) is pivotal to the Site Plan Appeal and the Building Permit
Appeals. Staff also refused to forward this appeal to the BOA. Discussion of that appeal will be
addressed later in the brief supporting the appeals.

The Court of Appeals issued a ruling in early May 2015 in favor of Appellant HCEHOA.,
During the three years the Appellants spent in litigation seeking to enforce their appeal rights, the
outdoor amphitheater has been completed and has alrcady hosted 9 concerts and one movie
between July 19, 2015 and September 20, 2015. Concert music is heard inside many homes in
the Hill Country Estates neighborhood.



Leanne Heldenfelds
September 25, 2015
Page 3

My clients arc concerned that some may view the Site Plan Appeal and the Building
Permit Appeal as legally moot with the completion and operation of the outdoor amphitheater.
The appcals are not moot for several reasons, including Sections 25-1-411 to 418 of the City
Code that authorize the suspension and revocation of an improperly issued permit. The City
conceded this point when the City opposed Appellants application to the Court of Appeals to
issue its final order early so that Appellants could seek relief from the trial court before the City
issued the certificatc of occupancy for the outdoor amphitheater. The City argued, in part, that
the Appellants would not suffer any loss of rights under the City Code:

“Appellants have adequate administrative avenues to challenge any action taken
by the City before the trial court takes up the issue of Appellants® first
administrative appeal on the merits . . . if the City eventually agrees with
Appeliants, the sound permit and/or certificate of occupancy can be revoked even
if already issued.” Exhibit 4.

On June 11, 2015, the Court of Appeals denied Appellants® application for the early
issuance of the Court’s final order. The City issued the cettificate of occupancy for the outdoor
amphitheater in early July 2015. On August 12, 2015 Brent Lloyd notified me that staff would
forward the Site Plan Appeal and the Building Permit Appeals to the BOA.

As previously stated, the purpose of this letter is to inform the BOA of the procedural
history of the delays in the BOA receiving the appeals. A letter brief in support of the appeals
will be submitted once a hearing date has been determined.

Sincerely,

SNEED, VINE & PERRY.P.C.

Robert Kleeman
Enclosures

Cec: HCEHOA (w/o enclosures)
CBPOA (w/o enclosures)
Allen Holbrook (of firm) (w/o enclosures)
Brent Lloyd (w/o enclosures)
Chris Edwards (w/o enclosures)
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SNEED, VINE & PERRY

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ESTABLISHED 1926

08 CONGRESS AVENUE, SUITE 300

AUSTIN, TEXAS 78701

TELEIHONE (512} 476-6955 FACSIMILE (512) 476-1825

Writer's ¢-mail nddress:

Writer's Direct Dial:
(512) 494-3135 ridceman{@snecdvine.com
September 25, 2015

Leannc Heldenfelds

Board of Adjustment Liaison
City of Austin

One Texas Center, 5" Floor
505 Barton Springs Road
Austin, TX 78704

Re:  Resubmittal of October 2011 Appeal of Approval of the Construction of an
Outdoor Amphitheater; SP-2011-185C and associated Restrictive Covenant (“Site
Plan™); and Resubmittal of May 2013 Appeal of a Building Permit 2013-002081
PR (*Building Permit™); 53 Acres Located at 8901 S. H. 71 W

Dear Chairman Harding and Members of the Board of Adjustment:

This firm represents the Hill Country Estates Homeowners Association (“HCEHOA™)
and the Covered Bridge Property Owners Association (“CBPOA”) (collectively, “Appellants™).
With this letter, [ am re-filing copies of the appeals originally submitted to City staff in October
2011 and May 2013. The purpose of this letter is to explain why these appeals are just now
being forwarded to the Board of Adjustment (“BOA”) and to demonstrate that Appellants have
diligently sought to have these appeals heard by the BOA.

The 53 acres located at 8901 S.H. 71 West (“Property™) is situated between and among
the Hill Country Estates, Covered Bridge, and West View Estates neighborhoods. At all times,

the Property has been zoned Rural Residential (“RR”).

On October 12, 2011, staff administratively approved the Site Plan and associated
Restrictive Covenant that authorized the construction of a large permanent outdoor amphithcater
as a principal use under Religious Assembly and also made outdoor concerts, theatrical
performances, and other events as principal uses under Religious Assembly. On October 21,
2011, Appellant HCEHOA appealed the approval of the Site Plan and Restrictive Covenant. A
complete copy of the Site Plan and Restrictive Covenant appeal is enclosed (“Site Plan Appeal”).
The Land Use Determinations regarding the outdoor amphitheater and outdoor activities made in
approving the Site Plan and Restrictive Covenant are the subject of the Site Plan Appeal.




Leanne Heldenfelds
September 25, 2015
Page 2

Despite filing of the Site Plan Appeal within 20 days of the approval of the Site Plan and
Restrictive Covenant and meeting all other requirements of the City Code to have standing to
appeal, City staff did not forward the appeal to the BOA. Exhibit 1. Staff asserted that all Land
Use Determinations regarding the outdoor amphitheater and the outdoor activities were made in
a December 23, 2008 private email from Director Guernsey to Carl Connelly and that all appeal
rights relating to the December 23, 2008 email expired in January 2009. Staff first notified
Appellants and the public in July 2011 of the existence of the December 23, 2008 private email.
Other than the reference to the December 2008 email, staff did not identify any other deficiencies

in the Site Plan Appeal.

In March 2012, Appellants sued the City and Director Guemsey seeking, in part, a court
order to compel City staff to forward the Site Plan Appeal to the BOA. The City filed a motion
challenging Appellants’ right to even bring the lawsuit and asked to have the lawsuit dismissed.
In May 2013, the trial court granted the City’s motion to dismiss the lawsuit. Appellants

appealed the trial court ruling.

In May 2013, the City approved the first building permit for the outdoor amphitheater.
Appellants submitted to City staff appeals of the approval of the Building Permit. Copies of the
May 2013 appeals are enclosed (“Building Permit Appeals”). In Junc 2013 staff refused to
forward the Building Permit Appeals to the BOA based on Appellants not filing an appeal within
20 days of the December 23, 2008 email. Exhibit 2. Other than the reference to the December
2008 email, staff did not identify any deficiency in the Building Permit Appeal. The Land Use
Determinations regarding the outdoor amphitheater and outdoor activitics made in approving the
Building Permit are the subject of the Building Permit Appeal.

In July 2013, Appellants submitted to staff an appeal of staff’s decision to not forward the

Building Permit Appeal to the BOA (“Third Appeal”). Staff did not bother to respond to the
Third Appeal. A copy of the Third Appeal is enclosed as Exhibit 3. The Third Appeal

challenged the staff’s decision to ignore Section 211.010(b), Texas Local Government Codc that

mandates that upon notice of the filing of an appeal, the responsible official shall immediately
forward the file to the board of adjustment. Section 25-1-185 of the City Code imposes a similar

mandate on staff.

There is a fourth appeal filed by Appellants in December 2013 challenging interpretations
regarding Section 25-2-921(C) of the City Code that rcgulates outdoor activities. The
interpretation of Section 25-2-921(C) is pivotal to the Site Plan Appeal and the Building Permit
Appeals. Staff also refused to forward this appeal to the BOA. Discussion of that appeal will be
addressed later in the brief supporting the appeals.

The Court of Appeals issued a ruling in carly May 2015 in favor of Appellant HCEHOA.
During the three years the Appellants spent in litigation sceking to enforce their appeal rights, the
outdoor amphitheater has been completed and has already hosted 9 concerts and one movie
between July 19, 2015 and September 20, 2015. Concert music is heard inside many homes in

the Hill Country Estates neighborhood.
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Leanne Heldenfelds %
September 25, 2015 ‘

Page 3

My clients are concerned that some may view the Site Plan Appeal and the Building
Permit Appeal as legally moot with the completion and operation of the outdoor amphitheater.
The appeals are not moot for several reasons, including Sections 25-1-411 to 418 of the City
Code that authorize the suspension and revocation of an improperly issued permit. The City
conceded this point when the City opposed Appcllants application to the Court of Appeals to
issue its final order early so that Appellants could seek relief from the trial court before the City
issued the certificate of occupancy for the outdoor amphithcater. The City argued, in part, that
the Appellants would not suffer any loss of rights under the City Code:

“Appellants have adequate administrative avenues to challenge any action taken
by the City before the trial court takes up the issue of Appellants’ first
administrative appeal on the merits . . . if the City eventually agrees with
Appellants, the sound permit and/or certificate of occupancy can be revoked even
if already issued.” Exhibit 4.

On June 11, 2015, the Court of Appeals denied Appellants’ application for the early
issuance of the Court’s final order. The City issued the certificate of occupancy for the outdoor
amphitheater in early July 2015. On August 12, 2015 Brent Lloyd notified me that staff would
forward the Site Plan Appeal and the Building Permit Appeals to the BOA.

As previously stated, the purpose of this letter is to inform the BOA of the procedural
history of the delays in the BOA receiving the appeals. A letter brief in support of the appeals
will be submitted once a hearing date has been determined.

Sincerely,

SNEED, VINE & PERRY.P.C.

Robert Kleeman

Enclosures

Cc:  HCEHOA (w/o enclosures)
CBPOA (w/o enclosures)
Allen Holbrook (of firm) (w/o enclosures)
Brent Lloyd (w/o enclosures)
Chris Edwards (w/o enclosures)
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CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
PART I: APPLICANT’S STATEMENT

(Please type)

STREET ADDRESS: 8901 West State Highway 71, Austin, Texas 78736.

LEGAL DESCRIPTION: 53.11 acres as described in a Restrictive Covenant
recorded in Document No. 2011146026, Official Public Records of Travis County,

Texas (“Property”)

Lot (s)

Block Qutiot Division

ZONING DISTRICT: RR

We, Kim Butler, on behalf of myself and as Authorized Agent for Hill Country
Estates Home Owners Association and Frank Goodloe, on behalf of myseif and
as Authorized Agent for Covered Bridge Property Owners Association, Inc.,
affirm that on May 28, 2013, we hereby apply for an interpretation hearing before
the Board of Adjustment.

Planning and Development Review Department interpretations regarding building

permit 2013-002081 PR (“Building Permit™) are:

1. A building permit may be issued for an outdoor amphitheater within an RR
zoning district to authorize outdoor amusement, outdoor sociai activities
and outdoor recreation if the putative principal use is Religious Assembly.'

2. The decision to issue the building permit for the outdoor amphitheater in
question necessarily includes the foliowing interpretations:

a.
b.

C.

Outdoor Religious Assembly activities are allowed by right in RR

zoning districts.
The site development permit SP-2011-0185C authorizes outdoor

Religious Assembly activities.

The site development permit SP-2011-0185C authorizes
community recreation, clubflodge uses and activities in the
amphitheater.

The site development permit SP-2011-0185C authorizes the
amphitheater to be an outdoor amphitheater, meaning the
amphitheater does not have to be a fully enclosed building.

! Religious Assembly is a civic use described in Section 25-2-6(B)(41), Austin City Code.

1
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e. An outdoor amphitheater is a principal use under Religious

90

Assembly.

f. Musical and theatrical performances, including ballets, concerts,
and plays are principal uses or activities allowed under a Religious
Assembly use.

g. The phrase “in a temporary or permanent building” in the definition
of Religious Assembly means any structure that requires a building
permit.

h. Principal uses under Religious Assembly, include, non-religious
activities, community recreation, ciub/lodge activities, musical and
theatrical performances and any type of fund raising activity as long
as the religious entity receives financial benefits from the activity
and do not require a conditional use permit in the RR zoning
district.

3. City staff has the authority to determine the standing of an aggrieved party
and the timeliness of any filed appeal without notifying the Board of
Adjustment of the filing of the appeal.

4. City staff has the authority under Section 25-2-2 and other provisions of
the LDC to “back date” an interpretation and use the date selected by City
staff as the basis for rejecting an appeal and not forwarding the appeal to
the Board of Adjustment.

5. City staff has the authority under Section 25-2-2, LDC to modify the scope
and terms of a “back dated” interpretation and still refuse to forward to the
Board of Adjustment an aggrieved party’s appeal of the modified
interpretation.

6. The Director of the Planning and Development Review Department
(“PDRD") has the authority under Section 25-2-2, LDC, to issue a use
determination that converts a prohibited outdoor activity described in
Section 25-2-921(C) into an allowed outdoor activity.

7. The Director of PDRD has the authority under Section 25-2-2, LDC, to
issue a use determination that converts a conditional use into a permitted
use.

8. The Director of PDRD has the authority, at his sole discretion, to enlarge,
expand or add to activities allowed under a defined zoning use by entering
into a contract with the landowner.

9. The Director of PDRD has the authority to grant to a landowner vested
rights to specific uses for a piece of property.

We feel the correct interpretations are:

1. Within the RR zoning district, Religious Assembly activities may occur only
inside a fully enclosed permanent or temporary building.
2. Site Development Permit SP-2011-0185C authorizes only Religious

Assembly activities in the amphitheater.
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3. Pursuant to Section 25-2-6(B){41), LDC, the only ailowed uses under
Religious Assembly are “organized religious worship and religious
education. Private primary or secondary educational facilities, community
recreational facilities, day care facilities, and parking facilities are excluded
from the Religious Assembly use. ;

4. The amphitheater shown on Site Development Permit SP-2011-0185C
must be a fully enclosed building because Section 25-2-821(C) prohibits
outdoor Religious Assembly. Other outdoor activities are also prohibited
in the RR zoning district.

5. Community recreation and club/lodge uses and facilities are not allowed
on the property because no conditional use permit has been issued fo
authorize these uses and activities.

6. Outdoor public, religious, patriotic, or historic assembly or exhibit,
including a festival, benefit, fund raising event, or similar use'that typically
attracts a mass audience are prohibited in the RR, SF-1, SF-2 and SF-3
zoning districts.

7. For purposes of Section 25-2-921(C), LDC the term ‘outdoor" means a
space that is not fully enclosed in a building by permanent, solid walls and
a roof.

8. A permanent outdoor venue cannot be constructed if the uses of the
venue are prohibited from taking place outdoors.

9. Musical and theatrical performances, including ballets, concerts, and plays
are not principal or incidental uses or activilies allowed under a Religious
Assembly use.

10.An aggrieved party, who is not the permit applicant, may appeal a permit
approval, including a permit that incorporates an earlier interpretation by
City staff.

11.All appeals filed with the Board of Adjustment must be forwarded to the
Board of Adjustment. Only the Board of Adjustment has the authority to
make determinations of standing and timeliness.

12.The Director of PDRD does not have the authority under Section 25-2-2,
LDC to make outdoor activities prohibited by Section 25-2-921(C)
permitted uses.

13.The Director of PDRD does not have the authority to under Section 25-2-
2, LDC to convert a conditional use to a permitted use.

14.The Director of PDRD does not have the authority to enter into contracts
with a landowner that grant the landowner special privileges, including
expansion of the type of uses and activities that may occur under a
defined zoning use. Land use and zoning are regulatory functiens and
should not be implemented through contracts uniess approved by the City
Council.

15.The Director of PDRD does not have the authority to grant vested rights to
specific uses and structures on a piece of property.

MHDocs 4416147 _4 13913.1
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NOTE: The board must determine the existence of, sufficiency of and weight of
evidence supporting the findings described below. Therefore, you must complete
each of the applicable findings statements as part of your application. Failure to
do so may result in your application being rejected as incomplete. Please attach

any additional support documents.
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1. There is a reasonable doubt of difference of interpretation as to the specific
intent of the regulations or map in that:

The decision to issue the Building Permit includes an interpretation of the uses
allowed under Religious Assembly that differs significantly from the requirements
found in Chapter 25-2 of the Land Development Code (‘LDC"). First, the folder
on the City of Austin website for this building permit shows the following uses:
Religious Assembly, amusement, social and recreation building. The description
of the uses allowed under the buiiding permit include uses that are in the nature
of community recreation and club/lodge which are explicitly excluded from the
description of Religious Assembly: “The use excludes private primary or
secondary educational facilities, community recreational facilities, day care
facilities, and parking facilities.” (emphasis added) A copy of the folder on the
building permit as it appears on the City of Austin website is included with this

appeal.

Second, the description of Religious Assembly specifies two allowed activities:
organized religious worship and religious education. The Building Official has
ignored this limitation and expanded the principal uses allowed under Religious
Assembly to include musical and theatrical performances, and exhibits, including
festivals, benefits, fund raising events and similar uses that aitract a mass

audience.

Third, the Building Official has ignored the prohibitions of Section 25-2-921(C),
LDC and has issued a building permit for a permanent outdoor venue in a RR
zoning district to be used for prohibited activities and has authorized activities

that are explicitly prohibited.

Fourth, the building permit describes the amphitheater as a recreational building
associated with Religious Assembly. Community Recreation requires a
conditional use permit in the RR zoning district. No such conditional use permit

has been issued for the Property.

Fifth, Section 25-2-921(C), LDC modifies the phrase “in a permanent or
temporary building” found in Section 25-2-6(B)(41), LDC to mean a fully enclosed
building. Since Religious Assembly cannot take place outdoors in a RR zoning
district, Religious Assembly must take place indoors. Therefore, the only
reasonable interpretation of the word "building” in the description of Religious
Assembly is a fully enclosed structure. For further guidance, Section 9-1-2(5) of
the City Code defines “outdoor” to mean a space that is not fully enclosed by
permanent, solid walls and a roof.

There is a reasonable doubt of difference of interpretation as to the specific intent
of the regulations controlling the procedures relating to the filing of an appeal of
an administrative decision.

MHDocs 4416147_4 13913.1
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The Hill Country Estates Home Owners Association filed an appeal to the Board
of Adjustment in October 2011 regarding 1) a restrictive covenant signed by the
owner of the Property and approved by the Director of PDRD; and 2} the
approval of site development permit SP-2011-0185(C). City staff decided that
every issue raised in the appeal was untimely even though the appeal had been
submitted to Susan Walker within 20 days of the date of the restrictive covenant
and the approval of the site development permit.

City staff determined that all appeal issues had been decided in a December 23,
2008 private email from Greg Guernsey to Carl Conley. City staff "back dated”
all administrative decisions contained in the restrictive covenant and the site
development permit and claimed the appeal was not timely. The fact that the
existence of this private email was kept from the appellants and their members
for two and half years did not matter to staff. City staff decided that Hill Country
Estates Homeowners Association did not have the right to appeal or even have
its appeal forwarded to the Board of Adjustment. Likewise, City staff determined
that the Board of Adjustment had no authority fo review the decisions contained
in the site development permit and the restrictive covenant. A copy of the 2011
Board of Adjustment appeal and cover letter are enclosed. The letter from City
staff stating that no appeal rights existed is also enclosed.

Subsequently, Hill Country Estates Home Owners Association tendered an
exhaustive analysis of how the restrictive covenant and the site development
permit included new decisions and new interpretations. A copy of this letter is
enclosed. Again, City staff refused to forward the appeal to this Board. A copy
of the second denial letter is enclosed.

Section 211.010(a)(1), Texas Local Government Code (“TLGC") grants to an
aggrieved person the right to appeal the decision of an administrative official to
the Board of Adjustment. Section 211.010(b) TLGC mandates that “...the official
from whom the appeal is taken shall immediately transmit to the board all the
papers constituting the record of the action that is appealed.” This is a non-
discretionary obligation under state law. City staff cannot have the ability or
authority to thwart appeal rights under Section 211.010(a)(1) TLGC by arbitrarily
deciding which of its decisions can be appealed.

This state law provides the right to appeal a decision of an administrative official.
The right of appeal also includes the right fo have the appeal presented to the
Board of Adjustment and to have the opportunity to be heard by the Board of
Adjustment. Section 211.009(a) TLGC provides: “The board of adjustment
may:(1) hear and decide an appeal that alleges error in an order, requirement,
decision, or determination made by an administrative official in the enforcement
of this subchapter or an ordinance adopted under this subchapter;” (emphasis

added)

MHDoacs 4416147_4 13913.1

M



&) O

The word “may” means the Board of Adjustment decides whether it will hear an
appeal and the Board of Adjustment will decide whether the appealing party has
standing. These powers of the Board of Adjustment are also reflected in Chapter
252, LDC. The Board of Adjustment should have had the opportunity to decide
whether it wanted to hear the appeal. As a policy matter, the Board of
Adjustment should never be precluded form reviewing any administrative
decision that an aggrieved party seeks to present to this Board.

The clear purpose of Section 211.009(a)(1) TLGC is to provide the public an
avenue of appeal to administrative actions that an aggrieved person feels is
wrong. Each property and each permit application is different. Community
values and standards change over time. Every administrative decision should be
subject to appeal, and if deemed appropriate by the Board of Adjustment,
reviewed by the Board of Adjustment.

If the Director of PDRD is allowed to decide which of his or his staff's decisions
are even forwarded to the Board of Adjustment, then the right of appeal granted
by Section 211.009(a)(1) TLGC is completely nullified. The defails of the illegal
interference with the prior appeal are more thoroughly discussed in the enclosed

standing letter.

There is a reasonable doubt of difference of interpretation as to the specific intent
of the regulations that allow the Director of PDRD to contractually grant vested
rights to specific uses on a piece of property. Land use determinations and the
decision to issue any permit are and should be regulatory in nature. The Land
Development Code includes specific provisions that authorize the suspension
and the revocation of a permit if it is determined that the permit has been issued
in ermor. By approving the restrictive covenant, the Director of PDRD may have
contractually granted the owner of the property in question an exemption from
the City's permit revocation powers. Contract zoning is illegal. The Board of
Adjustment should determine whether the Director of PDRD has the authority to
waive the City's regulatory authority to review prior decisions.

2. An appeal of use provisions could clearly permit a use which is in character
with the uses enumerated for the various zones and with the objectives of the

zone in question because:

The character of the uses allowed in RR zoning is largely encompassed in two
sections. Section 25-2-54, LDC describes the RR zoning district as follows: The
Rural Residence (RR) district is the designation for a low density residential use
on a lot that is a minimum of one acre. An RR district designation may be
applied to a use in an area for which rural characteristics are desired or an
area whose terrain or public service capacity require low density. (emphasis

added)
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Section 25-2-921(C), LDC prohibits outdoor religious assembly, public assembly
or an outdoor exhibit, including a festival, benefit, fund raising event, or similar
use that typically attracts a mass audience. The Building Official has no authority
to even issue a temporary use permit for these types of outdoor activities in the
RR, SF-1, SF-2 and SF-3 zoning districts.

Religious Assembly activities are strictly limited to organized religious worship
and religious education because Religious Assembly is allowed in every
residential zoning district. Requiring Religious Assembly to occur only inside
enclosed buildings is an appropriate policy. Large outdoor gatherings of people
on any residential lot owned by a religious organization could create significant
traffic and noise impacts on the surrounding neighborhood. By requiring the
gathering of large numbers of people to be indoors, the noise impacts of such
. gatherings are minimized. For the same reasons, community recreation and
club/lodge are conditional uses in the low density residential zoning districts.

The building permit issued for the 1,000 seat outdoor amphitheater defines the
uses of the outdoor amphitheater as Religious Assembly, amusement, social and
recreation. The gathering of mass audiences to an outdoor entertainment venue
violates the characteristics that the RR zoning district is supposed to protect. For
this reason, community recreation is a conditional use in the RR zoning district.

3. The interpretation will not grant a special privilege to one property inconsistent
with other properties or uses similarly situated in that:

The building permit issued for the outdoor amphitheater grants the applicant
unprecedented special privileges. These special privileges are both procedural
and substantive in nature.

First, the building permit authorizes the construction of a permanent outdoor
structure to serve as the venue for outdoor activities that are prohibited in the RR

zoning district by Section 25-2-921(C).

Second, the building permit grants the special privilege of authorizing additional
principal uses under Religious Assembly. These new principal uses include
community recreation, social activities, amusement, musical and theatrical
performances, non-religious civic activities and exhibits, including festivals,
benefits, fund raising events and similar uses that attract a mass audience so
long as the non-profit owner of the property financially benefits from holding the

non-religious event.

Third, the building permit grants the special privilege of authorizing outdoor
Religious Assembly and the other previously described outdoor activities that

Section 25-2-921(C) prohibits in the RR zoning district.

MHDacs 4416147_4 139131
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Fourth, the building permit authorizes community recreation and club/lodge uses
without the requirement of a conditional use permit. According to the land use
chart found in Section 25-2-491(C), community recreation and club/lodge uses
are conditional uses in RR zoning. As a result, the building permit grants rights
that are supposed to be granted only through the conditional use permit process.

Fifth, the building permit grants the special privilege of avoiding all public
hearings on the proposed land uses. Other large religious assembly campuses
were required to re-zone property to achieve approval of the uses granted

administratively here.

For example, the ordinance adopting a Planned Unit Development zoning for the
Riverbend Church authorizes many uses, including, commercial uses outdoor
entertainment, indoor entertainment, theater, outdoor sports and recreation and
civic uses Religious Assembly, public and private community recreation, club or
lodge and camp.?

Similarly, the ordinance adopting the PUD for the Deli Jewish Center included
civic uses club or lodge, outdoor sports and recreation, private and public
community recreation, religious assembly and theater.?

? Ordinance No.001214-97.
3 Ordinance No. 20080925-135.

MHDocs 4416147 _4 13913.1
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are true and correct to the best of my knowledge and belief.
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APPLICANT/AGGRIEVED PARTY CERTIFICATE -~ I affirm that my statements contained
lete appligation are true and correct to the best of my knowledge and belief.

_ Printed Jortd Eip BRoTL vl

T 2Redr st LinE
' City, State & Zip__ Pwsfins  TX 8136 Phone. S {2- 2883659

OWNER’S CERTIFICATE — I affirm that my statements contained in the complete application
are true and correct to the best of my knowledge and belief.

_ Printed ..

Signed =

Mailing Address : _ -

City, Statc & Zip____ o _ Phone _
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REQUESTS FOR INTERPRETATION
(Appeal of an Administrative Decision)

REQUIRED ITEMS FOR A COMPLETE APPLICATION:

The following items are required in order (o file an application for infcrpretation to the
Board of Adjustment.

» A completed application with all information provided. Additional information
may be provided as an addendum to the application.

« Standing to Appeal Status: A letter stating that the appellant meels the
requirements as an Interested Party as listed in Section 25-1-131(A) and (B) of the
Land Development Code. The letter must also include all information required

under 25-1-132(C).

» Site Plan/Plot Plan drawn to scale, showing present and proposed construction
and location of existing structurcs on adjacent lots.

o Payment of application fec of $360.00 for residential zoning or $660 for

commercial zoning. Checks should be made payable to the City of Austin.

An appeal of an administrative decision must be filed by the 20™ day after the
decision is made (Section 25-1-182). Applications which do not include all the
required items listed above will not be accepted for filing.

If you have questions on this process contact Susan Walker at 974-2202.

To access the Land Development Code: sign on fo: www.ci.austin.us.ix/development

11
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Austin City Connection Page 1 of 2
AUSTIN
[~
C17y ConmecTion.., Search | Ditectory | Departments 1 FAC | Links | Site Man | Helo | Contact Vs %\
FOLDER DETAILS
Reference Wark  Profect Appliestion  Lisne  Expiration
LermiliCase File Nime Beseription Suh Type Typs  Nane I Date Date Uale
New Amphitheater for Religious

2013-002081 2013-002081  Azsembly witiered seating, stageh C-318 Amuscment, .. . 8901W May 8,

PR PR offiee, suppost areas and rcssooms. PHS Social & Rec Bldgs "< SH7L Appruved Jan9,2013 Topo" Il 2003

IA

Relsied Folders: Yo§

FOLDER INFO
Informatiun Description Vilue
I3 Whis over a Landfill 7 No
Smart Housing No
Plan Revicw Required Yes
Project Name PROMISELAND WEST - AMPHITEHEATER PHS 34
I3 this a quick tumarcund? No
Concumient Site Plan Review Yes
Design Standards Review Required Y3
Building Review Required Yes
Electrical Review Required Yes
Mechanieal Review Reguired Yes
Plumbing Review Required Yes
Medical Gas Review Required No
Energy Review Required Yes
Fire Review Required Yes
Special Inspections Review Requited Yes
Site Plan Review Yes
Commercial Zoning Review Noy
Total Jab Valuation 1842000
Building Valuntion New/Addn 1267000
Electrical Valuation New/Addn 350000
Mechanical Valuation New/Addn 35000
Plunbing Valvalion New/Adda 150000
Cunent Zoning for Bulding RR-NP
[1 Site Plan or Sitc Plan Exemption req? Yes
Approved Site Plan Number SP-2011-0185C
Approved Site Plan Expiration Date THol2014
Cunent Use Vacan
Proposed Use Amphitheater
Total New/Addition Bldy Squate Foutage 5344
Building Inspection Yes
Electric Inspection Yo
Mechanical Inspection Yes
Plumbing Inspection Yeou
Enesgy Inspection Yes
Driveway Inspection No
Sidewalks Inspection No
Enviranmenta$ Inspection Yes
Landscaping Inspection Yes
Tree Inspection No
Water Tap Inspestion Yes
Sewer Tap [nspection Yes
O Site Sewnge Facility [ntpection No
Fise Inspection Yes
Hazardous Malerials No
Health Inspection No
Water District {1f not AWL) AWU
Usage Category 318
Hazardous Pipeline Review Required No
Hirzardous Wasie Materinds No '
New HVAC 2
Instal /Changeout HYAC o
Trrstal /R epair Chiller [}
Stove Hood Type 1 [\]
Stove Hood Type2 1]
Walk-in Coaler [’]
Walk-in Freezer 0
# Remmez icfrigeration equip 0
Comuissioning Form Submitted? No
Elestnic Service Planning Application? Yes
Electrical Meter Provider Austin Energy
Site hay 8 septic system? No
Vo

i Bl mmns ol ham e e 2 bt Tammiadl

https://www.austintexas.gov/devreviewlb_showpublicperrnitfolderdetails.jsp?FoldchSN=... 5/28/2013
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City of Austin - Austin City Connection Page 2 of 2
Cotificate of Occupancy to be [ssued 1=
Fixed Seating Occupancy 1]
Mon-Fixed Ocoupandy 102
Code Year 6]
Codce Type ibe
Speeial inspectian Reports 7 Yes
Conerete Yes
Balts [nstalled in Canctese Yes
Reinforcing and Pre-Siressing Steel Yes
Structural Welding Yo
High-Strength Nolling Ne
Structoral Masonry Yes
Spray-Applied Fireproofing No
Piling, Drilled Piers and Caissons Yes
Shoterele No
Special Grading, Exeavalions & Filling No
Smolz Conlrol System No
Layout Inspection {Form Survey} Yes
Sails Bearing Test Yes
Wood Trusses & High-Load Wuod Disphrgn:s Neo
Penctration Fire Stopping No
Insulaied Roofl Deck No
Exteror Insulation & Finish Systems Ne
Pre-Fabricated Metal Buildings No -
Orher n
PEOPLE DETAILS
Dese. Organization Name Adilress City  Safe Pantnl Phunel
201 OAK PLAZA Aestin | TX 78753 [5]2)5!74354@

Applicant LCCP {Tim Langan)
Billed To THE PROMISELAND CHURCIH WEST, INC 1301 N CAPITAL OF TEXAS HWY SUITECI00  AUSTIN TX 73746 (5]1]2205]5]@

FOLDER FEE
Fee Deseription Fee Amtaunt Balaace
Plan Review Fee $TA9E.00 $0.00
Develog Services Surcharg £99.64 30.00
PROCESSES AND NOTES
I'racess Deseriplion Siatus Schedule Dnie Stsel Date Endd Date Assigned Stafl ,\l:::.r‘m
Plan Review Administration Open Q
Coorifikaiing Review Approved  May6,2003  Im9,2013 My 8,201 f.’;ﬁmﬁ;@ ?
Design Standards Review Approved  Jan9, 2003 Feh 8, 2013 Feh 8, 2013 ?I"z"_';.:" :'2';9(5@) 1
) ) Doug Yoira {
Building Reviewer Approved  Ian3,2013 Feb 8, 2013 Feb 8,2013 512974229553 :
Electrical Reviewer Approved  Mar27,2003  Feb14,2013  Mar2%, 2003 E:‘;_';,r_':;;(@, g
Mechanieal Reviewer Approved  Mar27,2003  Feb 15,2013 Mar 26,201 Isf;&'f;f:l(;@, 2
Plumbing Reviewer Appraved May 6,2013 Feb 11,2013 May 72,2013 Bryan Ellis (512-974-2685@) 3
) Lou Quiroga (
Energy Reviewer Approved  Mar27,2000  Fob 14,2013 Mar28.2003 g0 or03en1 ) z
Fire Reviewer Approved Mar 27, 2013 Feb 72, 2013 Apr1l,2013 if;g-,l;f;:’;:f@, 2
- ) I
Site Plan Review Approved Jan9, 2013 tan 15, 2013 fan 13,201 ?3;'?:;:2;@) L
Special Inspections Reviewer Appraved Mar 27,2013 Jan 15, 2013 Mar 27,2013 ?;?;74-346;@) 2
Revisions Afler Issuance Open 0

AustinTeras gov - The Official Web sils of the City of Austin

For petmil gquestionsfizsoae: Sand email or (512) 97463703,
1] | Patwi

© 2006 Chty of Austin, Texas. All Rights Reserved.

7.0, Box 1088, Auslin, TX 78767 (312} 374200005

https://www.austintexas.gov/devreview/b_showpublicpermitfolderdetails.jsp?FolderRSN=... 5/28/2013



City of Austin Planning and

Development Review Department
505 Barton Springs Road » P.O. Box 1088 » Austin, Texas 78767-8835

July 13,2011

Lawrence Hanrahan, PE

Hanrahan Pritchard Engineering, Inc
8333 Cross Park Dr

Austin, TX 78754

Subject: PromiseLand West Church - SP-201 1-0006C

Dear Mr. Hanrahan,

The applicant has represented to City staff that the proposed use of the site for PromiseLand
West Church — SP-2011-0006C will be Religious Assembly, as defined by the Land
Development Code 25-2-6 (B) (41). Greg Guernsey, Director of the Planning and Development
Review Department (PDRD), determined in December 2008 that the proposed development met

the requirements for a Religious Assembly use.

However, (he 2008 use determination was made in response {o a written request by Carl Conley
of Conley Engincering, Inc. dated December 18, 2008, a copy of which is attached for your
refercnce. As you can see, the request on which PDRD based its use determination included
significant limitations on the nature and extent of the proposed amphitheater which ensure its
consistency with a Religious Assembly land use.

Accordingly, any site plan approval for the project would be conditioned on the execution and
recording of a public restrictive covenant that sets forth thesc specific limitations outlined in the
2008 request, as well as additional restrictions that “help to identify/clarify specific uses that are
not permitted under the proposed religious assembly use.”

In particular, the 2008 request provided that the amphitheater would be used for the same type of
religious aclivities as the 3500-seat indoor auditorium, including:

o ‘“worship services, weddings, funerals, and educational and musical presentations”

e “non-religious non-profit civic uses such as neighborhood meetings, boy scout/gitl scout
meetings, school graduations, public meelings, elc.”

The request also provided that any fees charged for an event would be “nominal” and used fo
“cover setup, clean up, utilitics, and administrative and other operational expenses” or, in limited
cases, contributions to benefit “an individual or group that has a special emergency need (i.e. 2




Lawrence Hanrahan, P.E.
July 13, 2011
Page2

family whose house burned down) or for some charitable organizations.” Compliance with “all
of the City’s ordinances, including sound levels at the boundary properties[,]” would also be
required.

Since PDRD issued its 2008 determination, representations have been made regarding sitc uses

that may go beyond the scope of a Religious Assembly use. The conditions outlined above, as
sct forth in the 2008 Conley letter, would effectively prohibit any such non-Religious Assembly

uses at the site.
If you have any questions, please call Sarah Graham, Case Manager, at 974-282('3.

George Zapalac, Development Services Manager
Planning and Development Review

Attachments

Xec: Greg Guemsey, Planning and Development Review Department
George Adams, Planning and Development Review Depariment
Sarah Graham, Plaoning and Development Review Department
Brent Lloyd, Law Department




Graham, Sarah

From: Rhoades, Wendy

Sent: Monday, February 28, 2011 4:03 PM

To: Graham, Sarah

Subject: . FW: Promiseland West Church site—Amphitheater

Attachments: G. Guemsey Ltr_12.17.08.pdf

Hi Sarah,
Carol Gibbs was just in my office in regards to the site plan that is currently in process and

thought that this email would be useful for you.

Wendy

From: Guernsey, Greg
Sent: Tuesday, December 23, 2008 5:15 PM

TFo: Carl P, Conley, P.E.
Cc: Rhoades, Wendy; Johnson, Christopher [WPDR]; Meredith, Maureen; Rusthoven, Jerry

Subject: RE: PromiseLand West Church site-—-Amphitheater

Hello Carl:

| have reviewed your letler and attachment. Since the worship building and the outdoor amphitheater are bolh
being primarily used for religious assembly uses, | don't see a problem with thase two facilities co-localing on the
property. | understand that the educalional and musical presentations will be miled in scope and will be
subordinale 1o the primary religious assembly use. | also understand the church will be complaint with all
applicable City Codes and ordinances, including the noise ordinance.

If the primary use of ane or bath of the facTlities does change from a religlous assembly use lo an outdoor
enleriainment or an indoor entertainment use, & zoning change may be required.

Happy Holidays to you!
Greg

Gregory |. Guernsey, AICP, Director
Neighborhood Planning and Zoning Depariment
City of Auslin

P.O. Box 1088

Austin, TX. 78767

Phone; (512) 974-2387

Fax: (512) 974-2269

Email: greg.guermsey@cl.austin,be.us

Fromr: Carl P. Conley, P.E. [mailta:cconley@conleyengineering.com]
Sent: Monday, December 22, 2008 9:21 AM

To: Guemsey, Greg
Subject: FW: Promiseland West Church site~Amphitheater

Moming Greg—

I was just checking to see if you received this e-mall last week and if you had a chance to ook at it. The churchis
meeling this moming, and this is a very key issue for them.

6/24/2011




Page 2 of 2

Hope your holidays are Merry and Bright!itt

Cari P, Conley, P.E., R.P.L.S.
Conley Engineering, Inc.
512.328.3506 office
512.328.3509 fax
cconley@conleyeqgineerning.com

From: Carl P. Conley, P.E. [mailto:cconley@conleyengineering.com]
Sent: Thursday, December 18, 2008 11:16 AM

To: GREG GUERNSEY

Ce: "Michael Heflin'; Bob Hinkle

Subject:

Here is the letter we discussed yesterday.

Please lel me know if there is anything else you need lo make this determination.

If we gel your response back before the weekend it would be oulstanding, but if not il next week, it would be OK.

Thanks for all your help on this matier.

Car P. Conley, P.E,, R.P.L.S.
Conley Engineering, Inc.

§12.328.3506 office
512.328,3509 fax
cconley@confeyengineeng.com

6/24/2011




gE conley engineering, inc.

Civil Engineers  « Land Planners  + Development Consultants

December 17, 2008

Mr. Greg Guemsey

Director

Neighborhood Planning and Zoning
P.O. Box 1088

Austin, Texas 78701

Re: PromiscLand West Church
Amphitheater as an Accessory use

Dear Greg,

Thank you for meeting with me today to discuss whether an outdoor amphithealer is
considered an accessory use to an overall religious assembly use under RR or SF-1

ZONing.

The attached Conceptual Site Plan shows the overall project, including the primary
church buildings and the outdoor Amphithcater. The church buildings include a typical
indoor auditocium for 3500 scats. This indoor facility will be used for various religious
assembly activitics including worship scrvices, weddings, funcrals and educational and
musical presentations, This facility would also be available for non-religious non-profit
civic uses such as neighborhood meelings, boy scout/gir] scout meetings, school
graduations, public meetings, etc.. Again, these uses would be for non-profit activities.
Like most churches, they may charge a nominal fee to the users {o cover setup, clean up,
utilitics, and administrative and other operational expenses. There may be some activitics
that would include a fee that would be used to provide benefit to an individual or group
that had a special emergency need(i.e. a family whose house bumed down) or for some
charitable organizations. All of these arc typical of the use of & church facility. The
church would not typically provide a venue for commercial “for profit” organizations.

The amphitheater would be used for the exact same type activities as the indoor
auditorium but in an outdoor setting. This would be on a “weather permitting” basis
while taking advantage of the natural environmental surroundings. As we discussed, the
usc of the amphitheater(along with any other use on the property) would be subject to all
of the City’s ordinances, including sound levels at the property boundaries. The church

1301 South Capital of Texas Hwy. Building A. Suite 230
PO, Box 162713 - Austin, Tx 78716-2713 - (512} 328-3506 - Fax (512) 328-3503




Mr. Greg Guemsey
December 17, 2008

would also enfertain the concept of a voluntary restrictive covenant that would help
identify/clarify specific uses that are not permited under the propesed religious assembly

usc.

The church has met with the adjoining neighborhood representatives and have offered to
restrict vses of the amphitheater, including dates, times and incorporate sound atienuation
design techniques, in order to assure the compatibility with the adjoining residential uses.
PromiseLand Church will continue 1o work with the neighbors even afler any permits arc
issued to work toward being a good neighbor in the surrounding community.

Please let me know if you nced anything clsc (o help you in your delermination as to
whether the amphitheater is an accessory use to the primary use of religious assembly.

‘Thanks for your copsideration on this very important issue for this church.

Sincerely,

; ety
= 5%
A7 ah

K 3 S AL A .
Mr, Cau P, Conley, e
b oo RS
Yo, 42880 7
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401 Cungress Avenie
i- & % PC u Suite 3050

Auetn, Texas 78701-2071

ATTORNEYS & COUNSELORS
. tAain 512.391.5100
Dallas | Houston | Austin Faw 512 351 8144
munsch.com
ROBERT J. KLEEMAN
Wiiter's Direct Dial, 5§12.391.6115
E-Mall: rklseman@mu

psch.com
Direcl Fax; 592.482.6932

December 12, 2011

Via Email and Repular Mail

Mr. Brent Lloyd

City of Austin

Legal Department

301 W, 2™ Street

Austin, Texas 78701-3906

Re:  Appeal of Land Use Determination [nterpretation; Dream City Development; SP-2011-
0186C ("Permil™); 53.113 Acres Locaied at 8901 W, Hwy 71 ("Property™)

Dear Mr, Llayd:

On Qclober 21, 2011 the Hill Country Estates Tlomcowners Association ("HCE") filed an appeal of
cettain land use determinations embedded in the approval of the Permit, including, the October 2, 2011
public restrictive covenant recorded in Document No. 2011146026 Official Public Records of Travis
County, Texas ("Restrictive Covenant™). On behalf of HCE, this fetter responds to your October 27, 2011
letter which provides the reasons for the Cily of Austin's denial of the HCE appeal.  Attached to your
letter were copies of a December 17, 2008 letter from Carl Conley to Greg Guemsey, a December 23,
2008 cmail from Greg Guersey to Carl Conley and a July 13, 2011 letler from George Zapalac 1o Lamy

Hanrahan.

In your letier you write that the City denied HCL's appeal because City Code Seclion 25-1-182 reguires
that an administrative appcal be submitted no Jater than 20-days after the decision was made. You nole
that the "decision” to allow the consiruction of the outdoor amphitheater as part of religious assembly use
was nade by Dircclor Guernsey on December 23, 2008. Your lctter neither describes any other
“decisions” regarding uses alfowed on the Property nor identifies any other basis for rejecting the HCE

Appeal,

HCE disputes the City's conclusion that all of the YICE uppeal issues are encompassed within the
December 23, 2008 email. HCE contends that the issues raised in the HCE appeal pertain to
interpretations and determinations that appear for the first time in the Restrictive Covenant.

MHDocs 3570351_1 980639.2
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Mr. Breat Lloyd
December 12, 2011
Page 2

Dircctor Guernsey executed the Restrictive Covenant in the same capucity that he issued the December
23, 2008 email. As you state in your lettcr, a land use determination can be informal but will typically
have the saine date of that the site plan or permit is approved. In light of the City's claim that the
December 23, 2008 email constiluies a formal land use determination under Section 25-2-2 (even though
the email does not reference such a legal siatus), HCE conlends that the Restriclive Covenant must be
accorded the same Jepal status to the cxtent that Lhe Restriciive Covenant exceeds or differs from the
terms of the Deccmber 23, 2008 email. HCE filed its appeal on October 21, 2011 within 20 days of the
execution of the Restrictive Covenant by Greg Guernsey, Without waiving its asscrtion that the
December 23, 2011 email is a legally invalid delermination under Scction 25-2-2, FICE maintains that its
appeal was timely filed regarding the expansion of the definition of "rcligious assembly” and other
provisions in the Restrictive Covenant that are beyond the terms and conditions of the December 23, 2008

email, The HCE appeal should be forwarded Lo the Board of Adjustment for consideration of the appeal

issues described below.
FACTS RELATING TOQ HCE APPEAL

CARJ, CONLEY LETTER

In his December 17, 2008 Ictter to Greg Guernsey Carl Conley wrote: "The church building includes a
typical indoor auditorium for 3500 scats. This indoor facility will be uscd for various rcligious assembly
activities including worship services, weddings, (unerals and educational and musical presentations.”

Mr, Conley goes on to write that the church building will be used for "nen-religious non-profit civic uses
such as neighborhood meetings, boy scouts/girl scout meetings, school graduations, public meetings, cle.
Again, these uses would be for non-profit activities,., There may be some activities that would include a
See that would be used to provide henefit to an individual or group that had a special emergency
need...or for some charitable organizations, All of these are typical of the use of a church facility."

(cmphasis added)

Mr. Conley clearly distinguishes "rcligious assembly” uses (worship services, weddings, funerals and
educational and musical presentations) from "civic" uses (neighborhood mectings, boy scouts/gir] scout
meetings, school graduations, public meetings and charity events). Mr, Conley also states that the civic
uses he described are typical uses of a church facility. He does not contend that these civic uses constitute
"religious assembly."

GREG GUERNSEY DECEMBER 23, 2008 EMAIL

In response (o Mr. Conley's letter, Director Guernsey sent the December 23, 2008 email:

“ have reviewed your leitter and attachment. Since the worship building and the outdoor
amphitheater arc both being primarily used for religious assembly uses, 1 don't see a
problem with these two facilities co-locating on the properly. [ understand that the
educational and musical presentations will be fimited in scope and will be suhordinate
to the primary religious assembly use. | also understand the church will be complaint
[sic) with all applicable City Codes and ordinances, including the noise ordinance."

{emphasis added)"

If the primary use of one or both of the facility does change from a religious assembly
use to an outdoor eniertainment or an indoor entertainment usc, a zoning change may be

required.”

MHDocs 3570351_1 980639.2



Mr. Brent Lloyd
December 12, 2011
Page 3

In the emphasized senicnce, Director Guemsey states that the “"religious assembly” use (regularly
scheduled religious worship or religious education) must be the predominate use of the worship building
and the outdoor amphithcater. Mr. Guernsey places two [imilations on "educational and musical
presentations.” One, they must be "limited in scope,” meaning, in part, of short duration. Two, they arc
- subordinate to the primary use of religious assembly, meaning the frequency of "educational and imusical
presentations” must be much less that "religious assembly" activilies.

Director Guernsey does not mention any of the civic uses described by Mr, Conley in his December 17,
2008 letter. Mr. Guernsey's email does not incorporate or adopt the Carl Conley letter. There is no basis
1o interpret Mr. Guernsey's email as interpreting a "religious assembly" use to include the "civic" uses
described in Conley's letier. Instead, Mr. Guernsey slates that the church must comply with all applicable
City Codes and ordinances, including, presumably, Chapter 25-2 which cstablishes allowable uses in RR
roning districts.

JULY 13. 2011 GEORGE ZAPALAC LETTER

The July 13, 2011 George Zapalac letter 1o Larry Hanrahan includes the following:

"The applicant has represented to City stafT that the proposed use of the site for Promiscland West
Church = SP-2011-0006C will be Religious Assembly, as defined by the Land Developnent
Code 25-2-6(B}(41)...As you can see, the request on which PDRD based iis use determination
included significunt limitations on the narure and extent of the proposed amphitheater which
ensure its consistency with a Religivns Assembly use. (emphasis added)

Accordingly, any site plan approval for the project would be conditioned on the execution and
recording of a public restrictive covenant that sets forth these specific limitations outlined in the
2008 request, as well as additional restrictions that "help to identify/clarify specific uses that are
not permitted under the proposed religious assembly use."

......

Since PDRD issued its 2008 determination, represeniations have been made regarding site nses
that may go beyond the scope of a Religious Assembly use. The conditions outlined above, us
sef forth in the 2008 Conley letter, would effectively prohibit any sacl non-Religions Assenhly
itses af the site.” (emphasis added)

Mr. Zapalac's letter is quoted here to establish that Mr. Guemnsey's December 23, 2008 "determination”
had not be supcrseded by any subsequent land use determination. In his letter, Mr. Zapalac incorrectly
describes the "non-religious non profit civie uses" outlined in Mr. Conley's letter as "religious activities."
Mr. Zapalac's error is of no import because he does not have the authority to make or issuc a land use
determination under Section 25-2-2 of the Land Development Code.

Mt. Zapalac docs acknowledge that public statements made by the applicant regarding its intended use of

the outdoor amphitheater for various activities that could fall outside of the scope of a religious assembly
use, as defined in the Land Development Code. Mr. Zapalac's comment comports with City stafl site plan

MHDocs 3570351_1 980839,2



Mr. Brent Lloyd
Decomber 12, 2011
Page 4

review comment SP-15, update 1 for SP-2011-0006C'. As you know, HCE and other nearby
neighborhoods have provided the City examples of repeated statements by the applicant that the applicant
intended to use the outdoor amphitheater for non-religious assembly uses. Mr. Zapalac's letter and Staff
comments strongly support the conclusion that the one or more of the applicant's intended uses of the
outdoor amphitheater, as reported in the media and on the applicant's blog, were not authorized by the
December 23, 2008 email.

Notwithsianding the Staff's recognition that the applicant's intended uses of the amphitheater cxcceded the
limitations of the December 23, 2008 email, the City executed the Restrictive Covenant,

NEW INTERPRETATIONS IN THE RESTRICTIVE COVENANT

HCE appealed four interpretations embedded in the approval of the Permit and the Restrictive Covenant.?
HCE appeal issues 2 and 3 address the Planning and Development Review Department interpretation: [2]
“that expands the definition of Religious Assembly (25-2-6(41)) to include "musical and theatrical
performances” and concerts, if the concert is held for a charitable purpose;™ and [3] "that an outdoor
amphitheater that seats 1,000 people is a principal use of the propety if the applicant claims a Religious
Assembly use.” (emphasis added). Appeal point 3 means that City staff accept a vse as allowed under
“religious assembly" merely on the basis of the applicant claim the use was a religious assembly use.

Below is a list of the new interpretations and dcterminations that are materially different than the
interpretation of December 23, 2008. To the extent that these interpretations are different from the terms
of the December 23, 2008 email, they constitute new interpretation under Section 25-2-2 that HCE timely

appealed.

L The Restrictive Covenant is the first time that Director Guemsey interpreted "religious assembly"
usc to include "theatrical performances.” If the Restrictive Covenant complied with the interpretation
found in the December 23, 2008 email, the term "theatrical performances” would not have been included

at all.

2 Section 1.C of the Restrictive Covenant is the [irst time that Director Guemsey interpreted
"religious assembly" use 1o include "charitable events." The Carl Conley letter describes charitable
events as "non-religious non-profit civic uses." The December 23, 2008 email does not mention any of
the civic uses described by Mr. Conley and certainly does not categorizes "non-religious non-profit civic
uses" as within the category of "religious assembly” use.

3. The Restrictive Covenant is the first time that Director Guernsey interpreled "musical or
theatrical performances" (Section 1.A.2) as principal or primary uses under "religious assembly." In the
December 23, 2008 cmail, "musical prescntations” were required lo be subordinate to the primary usc of
religious assembly and to be of limited scope. The uses described in Restrictive Covenant Section 1.C,
regarding “occasional charitable events (including concerts and performances,” can only be interpreled as
placing "concerts and performances™ within the category of "musical or theatrical performances” found in
Restrictive Covenant Section LA,

¥ Iho site development permit application for the Propeny prior to its withdrawal and resubmitel of the site development permit application for

the Permit,
* My Jeuer addressed 10 Baard of Adjustment Chair JeiT Jack was deliveced with and is part of the HCE sppea! documents delivered to the City of

Austin an October 21, 2011,

MHDocs 3570351_1 980639.2
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December 12, 2011
Page 5

In contrast to Sections 1A and 1. C, Section IB lists "customary and incidental accessory uses" associated
with "religious assembly” use, If the Restrictive Covenant complied with the interpretations in the
Deccember 23, 2008 email, then Section LB would have included "musical presentations” and Section 1.C
would not have been included at all,

4. The Restrictive Covenant provision that a benefit concert or performance is a principal use
without any objective limitation on the frequency of such events is materially different than the December
23, 2008 email inferpretation of "musical presentation” as a secondary or subordinate use. The only
apparent attempt in the Restrictive Covenant to limit the number of concerls and "performances” is the
word "occasional.” The Restrictive Covenant, however, does not define the term "occasional.” As a
result, the Restrictive Covenant does not place any objective fimit on the frequency of benefit concerts or
charitable events as required by the December 23, 2008 email.

5. Unlike the text of the December 23, 2008 email, the Restrictive Covenant docs not require
"rogularly scheduled worship or religious education” to be the predominate use of cither building.

6. The Restrictive Covenant does not coniain the “limtited in scope” constraint on “cducationai and
musical presentations” found in the December 23, 2008 email. The Restrictive Covenant can be
interpreted to authorize concerts, which by definition and experience, are not limited in scope or duration.

7. In the December 23, 2008 cmail Mr. Guernsey wrote that he had “no problem” with the worship
building and outdoor amphitheater co-locating on property if both are heing used primarily Jfor religious
assembly uses. Section 25-2-6(41) defines Religious Asscmbly use as:

"regular organized religious worship or religious education in a permanent or temporary
building. The use excludes privatc primary or secondary educational facilities,
community recreational facilities, day care facilities, and parking facilitics.” (emphasis
added)

Under this Land Development Code definition, "religious assembly” has a narrow definition that cxcludes
many other uses which are commonly associated with a church or a "religious assembly” use structure.
Mr. Conley is correct when he wrote: "All of these [non-religious non-profit civic uses] arc typical of the
use of a church facility.! Under the Land Development Code, the use of a church facitity for "eivic uscs”
does not, however, result in a code amendment that adds "non-religious non-profit civic uses” to the
allowed activities under "religious assembly” use. As you know, the Land Development Code includes
other defined land use categories, such as, “club or lodge" and "community recreation-private,” that
encompass the "non-religious non-profit civic uscs mentioned by Mr. Conley.

Under Section 25-2-491, “club or lodge" and "communily recreation” (private and public) are conditional
uses in the RR zoning district. Mr. Guemsey docs not have the authority to convert a conditional use into
an allowed use much less to authorize a conditional use as 2 primary allowed use, The December 23,
2008 email did not articulate such an authorization; but the Restrictive Covenant does.

Riverliend Baptist Church (“Riverbend”) and the Dell Jewish Center (“DIC") are examples of large
campuses providing a varicty of communily services that are operaled by a religious proup. ‘The
respective PUD ordinance for cach facility includes an extensive list of permitied and prohibited
community and civic oriented uses, including, "club or lodge," "community recreation® (privatc and
public) and “religious assembly.”

3 Ord. No. 20080925-135, Part 5, PUD Zoning for Pell Jewish Center and Ord, No. 20001214-97, Part 4, PUD zoning for Riverbend Church,

MHDaocs 3570351_1 980639.2
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Mr. Brent Lloyd
December 12, 2011
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The Riverbend PUD and the DIC PUD ordinances are consistent with the interpretation of the Land
Development Code that "religious assembly” is a distinct and separate regulated usc from other activitics
that arc typically found ut a church facility. Neither the December 23, 2008 cmail nor prior zoning
ordinances for multi-function religious assembly facilities support the new and expansive interpretation of
the new primary or principal uses allowed under "relipious assembly” found in the Restrictive Covenant,

In that the Restrictive Covenant authorizes "non-religious non-profit civic uses” as primary uses of both
buildings, the Restrictive Covenant abandons the limitation set forth in the December 23, 2008 email that
allows the ca-location of the worship building and the outdoor amphitheater if both buildings arc used
primarily for "rcligious assembly.” Instcad of enforcing the terms of the December 23, 2008 email, the
Restrictive Covenant fundamentally changes the nature and scope of the activates allowed vnder
"religious assembly” use inu RR zoning district,

If it remains the City's position that the only land usc determination made under Section 25-2-2 that is
applicable to the Permit is the December 23, 2008 email, then the Restrictive Covenant must be medified
to strictly conform with the terms of the December 23, 2008 email. If it is the City's position that the
Restrictive Covenant (and not the December 23, 2008 email) is the document that regulates the use of the
Property, then the Restrictive Covenanl must constitute a new land use detenmination under Scction 25-2-
2. In the latter case, the HCE appeal was timely filed under Section 25-1-182 of the Land Development
Code and the appeal must be forwarded immediately to the Board of Adjustment for & public hearing,

Since construction has started on the Property, it is of great urgency that the City respond to this letter as
quickly as possible. Please let me know if the City will forward the HCE appeal to the Board of
Adjustment or revise the Restrictive Covenant to strictly comply with the terms and conditions of the
December 23, 2008 email. I would appreciate a written response by December 22, 2011.

Very truly yours,

Rtosobon

Robert J. Kleeman

RIKAIe

cc: Suc Edwards, Assistant City Manager (via email)
Greg Guernscy {via email)
Marc Ott, City Manager (via email)
Mayor and City Council (via email}

MHDocs 3570351_1 980632.2



City of Austin
Law Department

301 W. 2™ Street, P.O. Box 1088
Austin, Texas 78767-1088

(512) 974-2268
Writer’s Direct Line Water's Fax Line
512.974-2074 512-974-6490
December 30, 2011
Robert Kleeman
Munsch Hardt Kopf & Harmx

401 Congress Avenue, Ste. 3050
Austin, TX 78701

Re: Dream City Site Plan [SP-2011-0186C}—Zoning & Administrative Issues

Dear Mr. Kleeman:

After reviewing your letter of December 12, 2011, we have advised the Planning &
Development Review Department (“PDRD”) that your appeal is barred on timeliness grounds for the
reasons set forth in our previous letier of October 27, 2011.

The zoning issues related to this development were resolved in December 2008 by Director
Greg Guernsey's determination that construction of the proposed outdoor amphitheater is allowed as
part of a religious assembly use. That determination was made in direct response to the applicant’s
submittal, which included conceptual plans as well as a list of specific uses and associated conditions
to be imposed via a restrictive covenant. The 2008 determination must be presumed to incorporate
the uses and conditions detailed by the applicant’s submittal.

The restrictions in the covenant do clarify particular requirements in order to assist with
enforcement and administration, but they do not constitute a new use determination under Section
25-2-2 (Determination of Use Classification) or contradict Director Guernsey's prior 2003
determination. In particular, there is no indication that non-religious assembly uses will be permitted
unless they are accessory to the principal use of religious assembly. As stated in Mr. Guemnsey’s
2008 determination, such uses “will be limited in scope and will be subordinate to the primary

religious assembly use.”

It should be emphasized that the terms of the covenant are not an cxhaustive list of
limitations applicable to use of the amphitheater, but merely those included as part of the applicant’s
2008 submittal. City Code imposes numerous other restrictions, including the requirement that any
accessory use be “incidental to” the principal use of religious asserobly. To the extent an accessory
use of the amphitheater exceeded that scope, enforcement would be appropriate regardless of
whether the applicant had violated a term of the covenant.



Robert Kleeman
December 29, 2011
Page 2

The line between accessory and principal use can be difficult to define, but the Director will
carefully consider any alleged violations related to the frequency or intensity of activity at the
amphitheater. Additionally, as outlined in my email to you on December 7, 2011, any use of sound
equipment on the property will require a sound amplification permit under City Code Chapter 9-2
(Noise and Amplified Sound) as well as compliance with other restrictions under the City’s noise
regulations. Where a permit is sought for outdoor music, the City has authority under the ordinance
to impose conditions to mitigate the impacts of events on adjoining properties, including limitations
on the size, scale, and duration of the event. If such permits are requested, Hill Country Estates
would have the opportunity to raise any concerns you may have regarding potential impacts.

Finally, as you may be aware, earlier this month the City Council initiated code amendments
that would establish clearer requirements for appealing use determinations, Consistent with existing
practices, however, an informal use determination of the sort at issue in this case is trcated as an
appealable decision subject to the 20-day limitations period under City Code Section 25-1-182

(Initiating an Appeal).

Please feel free to contact me if you have further questions or concerns regarding this matter.

Sincerely,

V327 (__

Brent D. Lloyd
Assistant City Attorney

cc Greg Guemsey
Sue Bdwards
Deborah Thomas
Chad Shaw
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May 28, 2013

By Hand Delivery

Board of Adjustment

c/o Leon Barba

505 Barton Springs Road
Room 530

Austin, Texas 78704

Re: Appeal of Decision to Issue a Building Permit for an Outdoor
Amphitheater, 8901 West State Highway 71, Case Number 2013- 002081PR ("Building
Permit”)

Dear Chairman Jack and Members of the Austin Board of Adjustment:

This firm represents the Hill Country Estates Home Owners Association ("HCE") and the
Covered Bridge Property Owners Association, Inc. (“CB") with respect to their appeal of the
issuance of the Building Permit. HCE and CB have filed their appeal with Leon Barba pursuant
to Section 211.009(a)(1), Texas Local Government Code and Section 25-1-18 et seq., L.and
Development Code ("LDC").

HCE and BP meet the requirements of Section 25-1-131(A) & (C) LDC to be Interested
Parties by communicating their respective concerns regarding the proposed development
described in the Building Permit. Enclosed are copies of email correspondences to City staff
requesting recognition of Interested Party status with respect to the Building Permit application
and the refusal of City Staff to do so. Mr. Frank Goodloe is treasurer of CB and Kim Butler is
the Secretary of the HCE. Both HCE and CB are registered neighborhood associations with the
City of Austin. See enclosed print from the City of Austin website on registered neighborhood

associations.

Additionally, HCE and CB have “aggrieved party” status under Section 211.010(a){1),
Texas Local Government Code (“*TLGC"). On May 8, 2013, the Austin Building Official issued a
building permit for an amphitheater to be constructed on 53 acres located at 8901 West State
Highway 71, Austin, Texas 78736 (the "Property”). The building permit has City case number
2013-002081 PR ("Building Permit’). The Property is located between the Covered Bridge and
Hill Country Estatés neighborhoods. Covered Bridge and the Property are within the corporate
limits of the City of Austin. Hill Country Estates is predominately if not entirely within the extra-
territorial jurisdiction of the City. Hill Country Estates contains one acre or larger residential lots
and would be zoned Rural Residential (“RR") if it were annexed.

The Property already has a multi-purpose building that contains an indoor auditorium
used for religious services. Many residents of Covered Bridge and Hill Country Estates already
hear, inside their homes, the very loud music played inside the existing indoor auditorium on
the Property. CB, HCE, and their members fear that the very loud worship services taking place
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inside the existing building will take place in the outdoor amphitheater. They fear the impacts on
their quality of life and property values if the outdoor amphitheater is used in the manner
promoted by the Promiseland West Church which has now rebranded itself as Life Austin
(“Owner”). In addition to religious worship, the Owner has promoted the outdoor amphitheater
as a community resource to be used for community recreation and theater purposes such as

ballet, jazz concerts, and family movie nights.1

Both neighborhoods and the Property are included in the West Oak Hill Neighborhood
Plan adopted in December 2008. During the consideration of the West Oak Hill Neighborhood
Plan, the Property and the land between the Property and Hill Country Estates was zoned Rural
Residential (‘RR”). The Future Land Use Map shows the Property as low density residential
and the Property retains its RR zoning today. Notably, the Owner did not participate in the Oak
Hill Neighborhood Plan process. More importantly, the Owner has never filed a zoning
application to even attempt to rezone the Property to a zoning classification that would aflow the
outdoor amphitheater at issue in this appeal.

Rather than follow the normal and appropriate course of seeking a re-zoning of the
Property or seeking a conditional use permit, the Owner found a pliant City staff willing to
redefine the uses and activities allowed under Religious Assembly to meet the desires of the
Owner. For years, the Owner of the Property have openly discussed and advertised their plans
to operate the amphitheater as a community center and venue for a variety of non-religious
activities.? Representatives of the Owner aftended a meeting with Oak Hili Association of
Neighborhoods in January 2012. At this meeting the representatives stated that the purpose of
the “outdoor” amphitheater was to attract that 1 or 2 percent of the population that prefers
outdoor music to indoor music.

Over the years, CB, HCE and its members have provided City staff copies of newspaper
article, church blogs, and the church’s website to document the open and clearly stated intent of
the Owner to use the outdoor amphitheater for non-religious purposes. Copies of the materials
provided to staff are enclosed. When some City staff questioned the Owner's intended use of
the outdoor amphitheater for non-religious purposes, the uses allowed under Religious
Assembly were re-interpreted to encompass the very activities that had raised the concerns.

As the record will show, City staff have provided the Owner of the Property singular
special privileges enjoyed by no other property owner in the City of Austin. These special
privileges include avoidance of all public hearing and Land Commission approval processes that
other religious assembly campus projects have had to participate in to obtain entittements
comparable to what the Owner has been granted through administrative processes. For
example, Riverbend Church and the Dell Jewish Center applied for and obtained PUD zoning to
have authorized uses such as public and private community recreation, outdoor sports and

recreation, club or lodge and religious assembly.

! Austin Chronicle article, March 24, 2011,
2 Austin American Statesman article, February 25, 2007,
3 Ordinance No.001214-97 for Riverbend Church and Ordinance No. 20080925-135 for the Dell Jewish

Center.
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City staff have repeatedly re-interpreted the activities alfowed under Religious Assembly
to grant to the Owner of the Property the right to conduct Religious Assembly activities outdoors
even though the Property is zoned RR. In October 2011, City staff expanded the number of
principal uses allowed under Religious Assembly by making weddings, funerals and musical
and theatrical performances principal uses under Religious Assembly. Unlike the typical land
use determination or interpretation made by staff a thousand times a year, this particular re-
interpretation (land use determination?) came in the form of a restrictive covenant drafted by the
Owner's attorney and then approved by City staff. Rather than use a regulatory process, a
contract was used.

As the evidences show, the principal uses of musical and theatrical performances have
been reinterpreted again to allow virtually any type of secular music, theater and entertainment
content so long as the Owner is a non-profit entity and the Owner receives financial benefit from

the performance.4

CB, HCE, and their members are aggrieved parties because the substantive and
procedural protections of Chapter 25-2 have been denied them again with the issuance of the
Building Permit. The Building Permit is the latest example of City staff granting new and
additional special privileges to the Owner. The Building Permit grants the right to conduct
amusement, community recreation and club or lodge activities in the Amphitheater. These are
new uses not addressed in previous interpretations of Religious Assembly. None of these uses
or activities falls within the LDC description of Religious Assembly (organized religious worship
or religious education). None of these activities is an accessory use to Religious Assembly.
None of these activities and uses are allowed in RR zoning except with a conditional use permit.
None of these activities are allowed outdoors in the RR zoning district.

Pursuant to Section 25-1-183(6) and the instructions provided with the appeal
application form, CB and HCE allege that one or more errors were made in the decision to issue
the Building Permit on May 8, 2013. The activities described in the Building Permit application,
including the uses of “amusement, social and recreational buildings” do not comply with
applicable law.

Since 2007, City staff has repeatedly changed its position regarding 1) the legality of an
administrative approval of a 1,000 seat outdoor amphitheater on property zoned Rural
Residential; 2) whether an outdoor amphitheater would be considered an accessory use or a
principal use of Religious Assembly, 3) whether Religious Assembly can even be conducted
outdoors in an RR zoning district; 4) what activities are allowed under Religious Assembly; and
5) which of the new allowed Religious Assembly activities are principal use under Religious
Assembly and which are an accessory use.

BACKGROUND

First Interpretation

* Page 233, Deposition of Greg Guernsey, February 20, 2013. Hill Country Estates Homeowners

Association and Covered Bridge Property Owners Association, Inc. v. Greg Guernsey and the City of

Austin, Cause No, D-1-GN-12-000878 in the 250" District Court, Travis County, Texas. ("Guernsey
Depo."}
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In 2007 and 2008 members of HCE and CB asked City Staff in writing whether an
outdoor amphitheater could be administratively approved on the Property with RR zoning.

In 2007, a City staff person, after repeated questioning from an HCE member, wrote:

“| did look on the [Promiseland West] website and saw the future plans. From what |
saw they will definitely need a zoning change and a fully engineered site plan. The scope of
what they are doing looks like it goes beyond what the City would classify as Accessory Uses.”

In mid-2008, a different City staff person responded to questions from a different
member of HCE regarding whether an outdoor amphitheater was an accessory use to Religious
Assembly. The City staff person wrote:

‘I can tell you definitively that there has never been an outdoor amphitheater
administratively approved as an accessory use for a Religious Assembly facility. 1f one were to
be shown on a site plan submitted for a proposed church, Land Use Review staff would identify
it and require the developer to obtain a Conditional Use Permit for the proposed Community

Recreation or Outdoor Entertainment.”®

From 2007 until February 2011, members of HCE and CB relied on City staff assurances
that an outdoar amphitheater on the Property would require at least a conditional use permit and
perhaps a zoning change. CB and HCE believe that the initial interpretation is the correct
interpretation that an outdoor amphitheater is not an accessory use and that a zoning change
and possibly a conditional use permit would be required before an cutdoor amphitheater could
be constructed on the Property.

Second Interpretation

Carl Conley, engineer for the Owner in 2008, sent Greg Guernsey a December 17, 2008
letter asking whether an outdoor amphitheater could co-locate on the Property and whether all
of the indoor activities could also take place outdoors in the amphitheater. The Conley letter
asked “whether an outdoor amphitheater is_considered an accessory use to an overall
religious assembly use under RR or SF-1." (emphasis added)

In his letter, Mr. Conely described three categories of uses that would occur in the
church buildings and outdoor amphitheater. He described the first category as “various religious
assembly activities, including worship services, weddings, funerals and educational and musical
presentations.” Mr. Conley's interpretation of the description of Religious Assembly is generally
consistent with the narrow description found in Section 25-2 6(41), LDC.

Mr. Conley’s second category of uses included non-religious non-profit civic activities
that would also take place in the “church buildings and the outdoor amphitheater.” *“...non-

® December 4, 2007 email from Glenn Rhoades to Paula Jones. Defendant production document No.
2626 included as part of Exhibit 14 to the February 20, 2013 deposition of Greg Guernsey.

& July 16, 2008 email from Chris Johnson to Daloma Armentrout. Defendant production document No.
2620 included as part of Exhibit 14 to the February 20, 2013 deposition of Greg Guernsey
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religious non-profit civic uses such as neighborhood meetings, boy scout/girt scout meetings,
school graduations, public meetings, etc..”

Mr. Conley’s letter then described the third category of uses as “benefit events”: “There
may be some activities that would include a fee that would be used to provide benefit to an
individual or group that had a special emergency need (i.e. a family whose house burned down)
or for some charitable organizations.” (emphasis added)

In response to Mr. Conley's December 17, 2008 letter, Greg Guernsey fransmitted a
private email to Carl Conely on December 23, 2008. Regarding Mr. Conley’s question as to

whether an outdoor amphitheater could be an accessory use to Religious Assembly, Mr. -

Guernsey wrote in the December 23, 2008 email:

*| have reviewed your letter and attachment. Since the worship building and the outdoor
amphitheater are both being primarily used for religious assembly uses, | don't see a problem
with these two facilities co-locating on the property.”

Taken at face value, all Mr. Guernsey has stated is that the cutdoor amphitheater can be
built on the property if the “church building” and the outdoor amphitheater are both used
primarily for religious assembly uses. In other words, Mr. Guernsey states that Religious
Assembly uses can take place outdoors,

As to uses that would be allowed in the outdoor amphitheater, Mr. Guernsey wrote:

“I understand that the educational and musical presentations will be limited in scope and
will be subordinate to the primary religious assembly use. | also understand the church will be
complaint [sic] with all applicable City Codes and ordinances, including the noise ordinance.”’

Taken at face value, Mr. Guernsey's email statements clearly distinguish educational
and musical presentations from the “primary religious assembly use.” Also important to this
appeal are the limiting conditions he placed on educational and musical presentations: “limited
in scope” and “subordinate” to the “primary religious assembly use.” Since Mr. Guernsey
distinguished educational and musical presentation from religious assembly use, Mr. Guernsey
took a limited, strict constructionist view of the description of Religious Assembly: ‘“regular
organized religious worship or religious education.”" The second sentence in the previous quote
created an inherent conflict-- the church had to comply with all applicable City Codes and
ordinances. Clearly, the condition that the Church must always comply with applicable City
Codes and ordinances brings every permit and every appeal of a permit within the purview of
the Board of Adjustment to determine the applicable City Codes and ordinances.

The December 23, 2008 Guernsey email ends with the following:

‘If the primary use of one or both of the facilities does change from a religious assembly
use to an outdoor entertainment or an indoor entertainment use, a zoning change may be
required.”

" December 23, 2008 email from Greg Guernsey to Carl Conley.
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This last sentence appears to set some sort of boundary as to what constitutes an
allowed use under Religious Assembly. This boundary proves to be anillusion. Mr. Guermnsey's
email does not address Mr. Conley’s second and third categories of non-religious activities and
benefit events. Mr. Guemnsey does answer the initial question of whether the outdoor
amphitheater is an accessory use to Religious Assembly. Notably, neither Mr. Conley nor Mr.
Guernsey refer to the outdoor amphitheater as a "building.”

Since the summer of 2011, Mr. Guernsey and City Staff have re-interpreted Mr.
Guernsey's December 23, 2008 email as adopting and accepting all of Mr. Conley's letter even
though no such language appears in the email. As discussed below, Mr. Guernsey and City
‘Staff have continued to expand and stretch the scope of the December 23 2008 email
interpretation to cover and justify several modifications to the definition of Religious Assembly.

For example, Mr. Guernsey will re-interpret his December 23, 2008 email to mean: 1) all
non-religious activities described in the Conley are allowed with a Religious Assembly use; 2) all
of the non-religious assembly uses described in the Conley letter can be held in the outdoor
amphitheater; 3) musical and theatrical performances are principal uses under Religious
Assembly use; 4) benefit events can be of virtually any nature so long as the church financially
benefits from the event; and 5) the limiting conditions of “limited in scope and subordinate to the
primary religious assembly use” are replaced by the word “occasional.”

As discussed below, CB and HCE did not learn of the December 23, 2008
“interpretation” email until July 21, 2011. Copies of the December 17, 2008 Conley letter and
December 23, 2008 Guernsey email are enclosed.

Third Interpretation

The first indication that the City staff position regarding uses allowed under Religious
Assembly had changed from the 2007 and mid-2008 emails appeared in the first staff
comments to the first site development permit application for the Property (SP-2011-0006C).
The case manager wrote in the first set of staff comments dated February 9, 2011:

“SP 15.,..Clarify if the amphitheater is intended for Religious Assembly Use only, or if the
applicant intends to use the structure in any other commercial way. Oris it an accessory use of
Outdoor Entertainment (not aflowed in RR zoning) or Community Recreation (commission-
approved required)? Please be aware that this site plan application may be a conditional use
permit site plan, which would require re-notification and additional fees.”

Staff comment SP 15 to the first update submittal to the site development permit
application reads as follows:

“U1. Please clarify. The engineer's response letter states that the amphitheater is
intended for religious assembly use only, however, the owner was quoted saying many non-
religious events will take place in the amphitheater, including _‘graduation ceremonies,
recitals, ballets, family movies nights, jazz concerts, and other events’ (Austin Chronicle
article, March 24, 2011).” (emphasis added)
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These Staff comments indicate an interpretation that an outdoor amphitheater is allowed
in RR zoning if the amphitheater is limited to Religious Assembly uses only, however, non-
religious activities, such as those reported in the Austin Chronicle, would not be allowed in the
outdoor amphitheater. The staff comments suggest a conditional use permit may not be
required for Religious Assembly activities in the outdoor amphitheater. It is not certain whether
staff had seen the December 23, 2008 Greg Guernsey email when the first set of staff
comments issued on February 9, 2011.

The case manager had received a copy of the December 23 2008 Greg Guernsey email
on February 28, 20112 Presumably, the case manager had seen the December 23, 2008
email and December 17, 2008 Conley letter by the time the staff comments to the first update
issued on March 25, 2011. The Staff comments to the first update suggest a narrow
interpretation of what activities are allowed under Religious Assembly.

At the time of the issuance the above Staff comments to the first site development permit
application, neither the case manager nor the members of HCE and CB knew that Director of
PDRD had laid the groundwork for an even broader re-interpretation of the zoning regulations
applicable a Religious Assembly use on the Property. Mr. Guernsey has conceded that the
above quoted comments under SP 15 indicate that the drafting staff member was not aware of
his first re-interpretation of his December 23 2008 email to add non-religious activities and

benefit events as allowable uses in the outdoor amphitheater.g

Fourih Interpretation

In June 2011, the first site development permit application was withdrawn with two
outstanding comments regarding the septic system and the land use issue under SP 15. The
site development permit application was resubmitted in July 2011 and assigned case number
SP-2011-0185C. This is the site development permit application that was ultimately approved.
On July 21, 2011, George Adams sent an email to the HCE officers to notify them that a land
use determination regarding the outdoor amphitheater had been made by Greg Guemnsey in
December 2008 and that the 20 days allowed for appealing that determination had long passed.
The Adams email responded to repeated inquiries from HCE members about when the City
would make a decision about whether the outdoor amphitheater could be constructed on the
Property. The Adams email transmitied a copy of a July 13, 2011 letter from George Zapalac to
Lawrence Hanrahan, P.E., the new engineer for the church (“Zapalac Letter”).

Although the December 23, 2008 email did not address the second and third categories
of uses described by Mr. Conley, the Zapalac Letter changes religious activities to include “non-
religious non-profit civic uses such as neighborhood meetings, boy scout/girl scout meetings,
school graduations, public meetings, etc.” In effect, the Zapalac Letter makes the above
described "non-religious activities” principal uses under Religious Assembly.

The Zapalac Letter mentions “benefit events” but it is not clear whether Mr. Zapalac
intended to classify “benefit events” as a principal use under Religious Assembly. Nevertheless,
the Zapalac Letter expresses a concern that “[Slince PRDR issued its 2008 determination,

® Wendy Rhoades email to Sarah Graham dated February 28, 2011.
® Page 180 Guernsey Depo.
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representations have been made regarding site uses that may go beyond the scope of a
Religious Assembly use. The conditions outfined above, as set forth in the 2008 Conley letter,
would effectively prohibit any such non-Religious Assembly uses at the site.”

Unlike staff comment SP 15 to the first update, the Zapalac Letter provides no example
of what the represented “non-religious assembly” activities are, but they must be different than
the list of non-religious activities appearing on the first page of the letter that were made
principal uses under Religious Assembly.

The Zapalac Letter does not resolve the question of whether the outdoor amphitheater is
an accessory use o Religious Assembly.

Finally, Zapalac Letter restates the requirement for compliance with "all of the City’s
ordinances, including sound levels at the boundary properties[,]."

A copy of the July 21, 2011 George Adams email and the George Zapalac Letter are
enclosed.

Fifth Interpretation

After City staff informed members of HCE that a restrictive covenant would be required
that would protect the adjoining neighborhoods an HCE officer made repeated requests to see a
draft of the proposed restrictive covenant. City staff refused to provide any drafts or outlines of
the proposed restrictive covenants. Copies of the emails requesting the opportunity to review
the restrictive covenant are enclosed.

Also enclosed is a copy of a September 13, 2011 email from Brent Lloyd to George
Zapalac, George Adams and Sarah Graham. Attached to the email is an “outline for the
restrictive covenant” prepared by counsel for the Owner. Note in the first sentence of the draft,
the Owner's counsel believe that the outdoor amphitheater is an accessory use. A copy of the
email and draft outiine are enclosed.

The first version of the restrictive covenant seen by CB, HCE and their members was the
version recorded in Document No. 2011146026, Official Public Records of Travis County, Texas
on October 5, 2011 (“Restrictive Covenant”).

Once again, the activities allowed under Religious Assembly changed. First, the
“musical presentations” that were originally required to be of short duration and subordinate to
the primary Religious Assembly are no longer so limited.

Second, regular organized religious worship or religious education were no longer
required to be the predominate use of the outdoor amphitheater.

Third, musical and theatrical presentations were renamed “musical and theatrical
performances” and changed to a principal use under Religious Assembly. This change allows
concerts and theatrical performances to constitute a Religious Assembly use.
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Fourth, the outdoor amphitheater is a principal and not an accessory use under
Religious Assembly.

Other changes are described in a December 12, 2011 letter to Brent Lloyd detailed
below. A copy of the recorded Restrictive Covenant is enclosed.

On October 15, 2011, the City approved site development permit SP-2011-0185C. A
copy of the cover sheet and sheet 11 of the approved site development permit are enclosed.

HCE filed an appeal to the Board of Adjustment on October 21, 2011 within 20 days of
the.issuance of the site development permit for the Property. The HCE appeal challenged the
Chapter 25-2 administrative decisions involved with approval of the site development permit and
the Restrictive Covenant. Despite the clear and unambiguous mandate of Section
211.010(a){1), Texas Local Government Code, City staff refused to forward the HCE appeal to
this Board. Such action by City Staff also violated Section 25-1-181(B}, LDC: "A body holding a
public hearing on an appeal shall determine whether a person has standing to appeal the
decision.” (emphasis added)

On October 27, 2011 Brent Lloyd sent a letter to Robert Kleeman that explained how
every appeal issue raised in the HCE Appeal was encompassed in the December 23, 2008
Greg Guernsey and that HCE had missed the 20 day fining deadline: “Per your request, | am
writing to explain why the Planning & Development Review Department (“PDRD’) has rejected
your administrative appeal of October 21, 2011 as untimely.” A copy of the October 27, 2011
Brent Lloyd letter is enclosed.

After hearing from City management in November 2011 that City staff had approved the
outdoor amphitheater as an accessory use, | compared the terms of the Restrictive Covenant to
the December 23, 2008 email and the December 17, 2008 Conley letter. |In a December 12,
2011 letter to Brent Lloyd, | outlined how the Restrictive Covenant and the approved site
development permit exceeded the terms of the December 23, 2008 Greg Guernsey email. The
arguments set forth in the December 12, 2011 letter are incorporated here and are made a part
of this appeal for all purposes. A copy of the December 12, 2011 letter is enclosed.

On December 30, 2011 Brent Lloyd responded, in part, with the following sentence:

“The zoning issues related to this development were resolved in December 2008 by
Director Greg Guemnsey's determination that construction of the proposed outdoor amgphitheater
is allowed as part of a religious assembly use.”

A copy of the December 30, 2011 Brent Lloyd letter is enclosed.

Sixth Interpretation

As of May 10, 2013, the description on the City's Website of the structure authorized by
the Building Permit read as follows: “New Amphitheater for Religious Assembly witiered seating,
stagehouse, office, support areas and restrooms.”
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The sub type description for the Building Permit found on the City's Website describes
the outdoor amphitheater in question as *Amusement, Social & Rec. Bldgs." A May 10, 2013
print out of the City's Website Folder Detail for the Building Permit is enclosed (“May 10" Folder
Detail").

According to the sworn festimony of Greg Guernsey the principal use of the outdoor
amphitheater in question is Religious .C\ssembly.1 Sheet 11 of the Site Plan for the Property
does not show any use for the amphitheater except Religious Assembly. Therefore, the sub
type description shown on the May 10" Folder Detail (Amusement, Social & Rec. Bldgs.) is a
land use determination of the principal use for the Building Permit.

HCE and CB contend that the Building Official erred when he issued the Building Permit
for "Amusement, Social & Rec. Bldgs." uses of the outdoor amphitheater. First, the
“recreational building” component falls under the definition of Community Recreation.'! The
Building Permit is the first time that a Community Recreation facility has been explicitly
mentioned by City staff. Section 25-2-6(B)(41), LDC explicitly excludes Community Recreation
as an allowed use under Religious Assembly. Further, Section 25-2-897, LDC does not include
Community Recreation type uses as an accessory use to any Civic Uses.

Second, according to the land use chart found in Section 25-2-491(C), LDC, Community
Recreation is a conditional use in RR zoning. No conditional use permit of any type has been
issued for the Property. The Building Permit has approved a conditional use without following
the conditional use permit procedures and, therefore, was issued in error.

Third, the term “social” appears only in the descriptions of “Camp” and “Club or Lodging”
found in chapter 25-2, LDC. According to the land use chart found in Section 25-2-491(C), the
use “Club or Lodge” is a conditional use in RR zoning and “Camp” is not allowed in RR zoning
under any circumstances. Again, no conditional use permit has been issued for the Property.

Fourth, the term “Amusement” does not appear in Chapter 25-2 as a defined use but
does appear in the Airport Overlay Land Use Table found in Section 25-13-44. [n this section,
*“Amusement” is classified under “Recreational Uses." Therefore, a principal “Amusement” use
should fall under Community Recreation which cannot be an authorized principal use under
Religious Assembly without a conditional use permit.

HCE and CB agree that “Amusement, Social & Rec. Bldgs." is a correct determination of
the principal use of the outdoor amphitheater. The Building Official erred when he ignored all of
the applicable City codes and ordinances and issued the Building Permit anyway. Upon

*° Page 99, Deposition of Greg Guernsey, February 20, 2013, Hill Country Estales Homeowners
Association and Covered Bridge Property Owners Association, Inc, v. Greg Guernsey and the City of
Austin, Cause No. D-1-GN-12-000878 in the 250™ District Court, Travis County, Texas. (“Guernsey
Depo.")

1125.2.6(B)(9) COMMUNITY RECREATION (PRIVATE) use is the use of a site for the provision of an
indoor cr outdoor recreational facility for use by residents or guests of a residential development, planned
unit development, church, private primary or secondary educational facility, club or lodge, or non-profit
organization.
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determining that the outdoor amphitheater is a Community Recreation and Club or Lodge
facility, the Building Official should have denied the Building Permit application.

Qutdoor Amphithealer Violates Explicit Zoning Code Provisions.

Notwithstanding the five previously discussed interpretations of Religious Assembly, the
outdoor nature of the amphitheater does not comply with applicable law. First, Section 25-2-
921(C), LDC prohibits “an cutdoor public, religious, patriotic, or historic assembly or exhibit,
including a festival, benefit, fund raising event, or similar use that typically attracts a mass
audience...” for property zoned RR. Further, Section 25-2-921(C) prohibits the Building Official
from issuing even a temporary use permit for the above described outdoor activities on RR
zoned property. If the Building Official has no authority to issue a Temporary Use Permit for
Outdoor Religious Assembly on RR zoned property, then the Building Official has no authority to
issue a building permit to authorize such outdoor activities on a permanent basis.

Second, the definition of Religious Assembly found in Section 25-2-6(B)(41), LDC states
that a Religious Assembly use must occur in a permanent or temporary building. The phrase “in
a permanent or temporary building” means indoors or a fully enclosed building. Even if a
contorted interpretation could be made that the phrase “in a building” could include “outdoor”
buildings in some zoning districts, such an interpretation cannot be made for property zoned RR
through SF-3 because of Section 25-2-921(C), LDC.

Third, Section 25-2-491(B) states: “The requirements of other provisions of this
subchapter modify and supersede the requirements of this section, to the extent of conflict.”
The Land Use Chart (Section 25-2-491(C) and Section 25-2-921(C) are both found in
subchapter C of Title 25. The Land Use Chart allows Religious Assembly in RR zoned districts
subject to any other requirements in Subchapter C. One of the modifying requirements found in
Subchapter C is the prohibition in RR zoned districts of outdoor religious assembly and other
outdoor activities described in Section 25-2-921(C). The Building Official cannot issue a
building permit for an “outdoor amphitheater” and simultaneously say it is not outdoors.

In conclusion, several aspects of the first five previously discussed interpretations of
Religious Assembly exceed the authority of the director of PDRD to interpret use categories
pursuant to Section 25-2-2, LDC. The Director's authority under Section 25-2-2 arises only
when a particular use has not been classified within a zoning category or land use. Under the
previous version of Section 25-2-2(E), the Director was required to maintain a list of
determinations made under Section 25-2-2. The so called land determination made by the
December 23, 2008 email was never added to the list of use determinations and was kept from
the site development permit case manager until February 28, 2011.

The original interpretations of the LDC regarding outdoor amphitheaters made by City
staff in 2007 and mid-2008 were correct. The original interpretation request made by Mr.
Conley was whether an outdoor amphitheater was an accessory use to Religious Assembly.
Since Section 25-2-897, LDC provided a clear answer to Mr. Conely question, the authority of
the Director to issue a land use determination under Section 25-2-2 never arose. Further, the
staff interpretation that made the outdoor amphitheater a principal use did not occur until the
Restrictive Covenant recorded in October 2011. HCE timely filed its appeal to the Restrictive
Covenant and to the approved Site Development Permit. '

MHDocs 4423570_1 139131



Board of Adjustment ?
May 28, 2013
Page 12

The Board of Adjustment should find that the Director of PDRD has never had the
authority under Section 25-2-2 to make a prohibited outdoor activity an allowed use. That is, by
interpretation the Director cannot convert the outdoor activities prohibited by Section 25-2-
921(C) into allowed uses. Further, the Director does not have the authority to amend the Land
Use Chart by converting a conditional use (Community Recreation and Club or Lodge) into a
permitted use.

The Board of Adjustment should use its authority to find that all prior Interpretations,
including the Building Permit, that authorize any outdoor activities on the Property are rescinded
because they were issued in contravention of the explicit provisions of Chapter 25-2. The Board
of Adjustment should use its authority to find that all prior Interpretations, including the Building
Permit, that authorize a conditional use on the Property are rescinded because they were
issued in contravention of the explicit provisions of Chapter 25-2. The Board of Adjustment
should use its authority to suspend all permits for the Property, including the Building Permit that
were issued in reliance on any rescinded interpretation. The Board of Adjustment should also
find that the interpretation of Chapter 25-2 used by City staff fo reject HCE's October 2011
appeal to this Board was wrong, are rescinded and the City staff should be instructed to forward
to the Board of Adjustment the October 2011 HCE appeal of the Restrictive Covenant and the
approved site development permit in accordance with Section 211.010, TLGC.

The contact information for Kim Butler is (512) 288-3659 and his mailing address is 7100
Bright Star Lane, Austin, Texas 78736. The contact information for Frank Goodloe is (512} 806-
1931 and his mailing address is 6705 Covered Bridge, Unit 10, Austin, Texas 78736.
Sincerely,

MUNSCH HARDT KOPF & HARR, P.C.

W
By:

‘Robert Kleeman

RJK:dm
Enclosures
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From: Kim Butter {mailto:kim@greywolfconsulting.com]
Sent: Thursday, May 23, 2013 8:53 PM

To: Kleeman, Robert

Subject: FW: Interested Party Case #2013-002081PR

Hi Robert,

Here’s an e-mail chain that contains both Frank’s AND my request for Interested Party status...AND the argument |
presented as cause for the appeal of the Building Permit.

Kim

----- Forwarded Message

From: Frank Goodloe <fgoodioe@austin.rr.com>

Date: Wed, 03 Apr 2013 16:23:53 -0500

To: Kim Butler <kim@greywolfconsulting.com=>, Amanda Lavin <amanda@lavinfm.com>,

<board@coveredbridgeaustin.org>
Cc: "Kleeman, Robert" <rkleeman@munsch.com>, P Jones <pjones78746@yahoo.com>, David VanDelinder

<dvand@austin.rr.com>
Subject: Re: interested Party Case #2013-002081PR

Sounds damn solid Kim. Well laid out.
(ps, how are the Giants looking this year?)

)
Sent from my HTC Inspire™ 4G on AT&T

——- Reply message —
From: "Kim Butler”" <kim@greywolfconsulting.com>
To: "Frank Goodloe" <fgoodloe@austin.rr.com>, "Amanda Lavin" <amanda@lavinfm.com>,

<board@coveredbridgeaustin.org>

Cc: "Kleeman, Robert" <rkleeman@munsch.com>, "P Jones" <pjones78746@yahoo.com>, "David VanDelinder”
<dvand @austin.rr.com>

Subject: Interested Party Case #2013-002081PR

Date: Wed, Apr 3, 2013 4:12 pm

Hey All,

I'm out in CA, but took a call between meetings from someone at the city who called in response to today’s e-mails from
1
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He indicated there is no such thing as an “interested party” status for the commercial building plan review process, as w‘
the issues requiring/enabling public input, traffic/safety/sanitation/parking, have already been addressed in the city's
review of the Site Plan for the development.

Frank and myself.

He also told me that if we wish to appeal the approval of a commercial building plan, that it does not require interested
party status to do so, that we can take an appeal directly to the Board of Adjustment. He got mixed up a couple of
times, so | asked him to send me what he had told me on the phone, in writing, via e-mail. He refused, saying we
already had the information in writing. 1 told him | wanted his descrigtion of our appeal rights in writing, and asked that
he copy Frank on the message, as well. He hesitantly agreed to do so, but | don't know if | believe him..

| didn’t get his name down, though. His number, 512-574-2355, may be trackable to an individual person. I'll see this
evening.

The valuable piece of information he gave, IMO, was that the commercial review team ASSUMES the city has already
done a thorough evaluation of the traffic/parking/safety/sanitation impact associated with the approved components of

the original Site Plan.

If everyone recalls, PLW never added the impact of even a single event at the amphitheater to their Site Plan. THAT was
the issue | kept pounding on, and the bone of contention Sarah Graham was working on when Greg Guernsey called a
halt to the Site Plan review process...that the church hadn’t ever specified any use, or frequency of use, for the
amphitheater, so there was no consideration given for traffic/parking/safety/sanitation issues associated with the actual

USE of the amphitheater.

Therefore, the assumption the commercial review team is working of off is inherently false. The site, INCLUDING the
amphitheater’s uses, has never been approved...only the site plan with the amphitheater’s use being defined as an
alternative site where the congregation will do what they normally do in the primary church facility.

There has NEVER been any consideration given to the traffic/parking/ safety/sanitation impact of an event with as many
as 3,000 participants involved at one time. Neither has consideration been given to the impact of amphitheater uses

beyond the activities that regularly occur in the church.

This, | befieve should give us the opportunity to appeal the approval of the building plan due to the failure of the city to
incorporate full use and frequency of use data into the original Site Plan.

Just my 2¢.
Kim

Kim Butler

President

Greywolf Consulting Services, Inc.
4611 Bee Cave Road, Suite 203
Austin, TX 78746

512-732-0700 ext 205 (office)
512-699-6693 (cellular)
512-732-0716 (fax)

kim@greywolfconsulting.com
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That makes a case for a legal letter to the right people citing the continuing lawsuit related to the inappropriate
administrative approval of the site plan, denial of our rights to be heard and demanding/requesting that any final
approva!l of the building plans until that issue is resolved.

May not stop them, but puts our objections on record.
{...yes, I'm just shooting in the dark on this...need Robert/ Eric input)

Sent from my HTC Inspire™ 4G on AT&T

----- Reply message --—-

From: "Amanda Lavin" <amanda®@]avinfm.com>

To: "&apos;Kim Butler&apos;" <kim @greywolfconsulting. com>, <board @coveredbridgeaustin.org>

Ce: "&apos;Kleeman, Robert&apos;" <rkieeman@munsch.com>, "&apos;P Jones&apos;" <pjones78746@vyahoo.com>,
"&apos;David VanDelinder&apos;" <dvand @austin.rr.com>

Subject: Interested Party Case #2013-002081PR

Date: Wed, Apr3, 2013 3:08 pm

FY| when | spoke with Carol Raney @ COA she said they did not ‘do’ interested party status on commercial plans & ‘that
was part of the site plan review, not the building plans’.

Therefore, | don't think we can request such if it doesn’t exist, but it would be nice for the COA to respond and state
such in writing.

Amanda Lavin
512.565.7058
amanda@lavinfm.com <mailto:amanda@lavinfm.com>

LA IN
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From: Kim Butler [mailto:kim@areywolfconsulting.com]

Sent: Wednesday, April 03, 2013 11:37 AM
To: Frank Goodloe; Joseph.Meier@austintexas.qov; Kathy.Haught@austintexas.qov; carol.raney@austintexas.gov;

John.McDonald@austintexas.gov; dan.birkner@austintexas..gov <don.birkner@austintexas.qov>
Cc: Board of Directors Covered Bridge; Kleeman, Robert; P Jones; David VanDelinder
Subject: Re; Interested Party Case #2013-002081PR

As Frank indicated, | have also failed to receive any written verification/acknowledgement as to my
request for Interested Party status for case #2013-002081PR, as the Secretary for the Hill Country

Estates Homeowners Association.

Please correct what | am hoping is simply a clerical oversight by city staff.

Regards,
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Kim Butler
Secretary ?
Hill Country Estates Homeowners Association \'
512-699-6693

Messrs. Meier, Haught, Raney,

| have not received confirmation from you or anyone else with responsibility for this case acknowledging
the request of the Covered Bridge Property Owners Association to be recognized as an “interested
party”. We are just one of several Oak Hill neighborhoods which would be negatively affected by this

proposed commercial development in RR zoning.

| ask again for your written/e-mail confirmation that you have received and acknowledge our request.

Regards,

Frank Goodloe
Treasurer — Covered Bridge Property Owners Association

From: Frank Goodloe [mailto:fgoodloe@austin.rr.com]

Sent: Menday, April 01, 2013 5:20 PM

To: Joseph.Meier@austintexas.qov <Joseph.Meier@austintexas.qov> '; Kathy.Haught@austintexas.qov
<Kathy.Haught@austintexas.qgov> '

Cc: 'John.McDonald@austintexas.gov <John.McDonald@austintexas.gov> '

Subject: Interested Party Case #2013-002081PR

Mr. Meier and Ms. Haught,

| am Treasurer of the Covered Bridge Property Owners Association in Oak Hill, a registered HOA.
We request interested party status in regard to the Building Permit under review by the City of Austin,

case # 2013-002081PR.

This project has direct impact on our Association and its residents.

Please acknowledge to me your receipt of this request and our interested party status.
Regards,

Frank Goodloe -

Treasurer, Covered Bridge Property Owners Association
Austin, Texas 78736

512-906-1931 — Home

From: Frank Goodloe [mailto:faoodloe@austin.rr.com]
4
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Sent: Wednesday, February 27, 2013 9:55 AM
To: 'carol.raney@austintexas.gov <carol.raney@austintexas.gov> '

Subject: Registering POA as Interested Party in Building Permit Application

Carol,

| am the Treasurer of the Covered Bridge Property Owners Association {CBPOA) in Oak Hill. We are a
registered neighbarhood association.

CBPOA wishes to register as an interested party in the city’s consideration of permit application 2013-
002081PR — the proposed amphitheater at Dream City/Promised Land West/LiveAustin on Hwy. 71 Win
Oak Hill..

| live at 6705 Covered Bridge Dr., Austin, 78736. If possible, | would like to also register individually.

Could you or your staff contact me to make sure we take the right steps to be heard on this issue?

Frank Goodloe

Treasurer, Covered Bridge Property Owners Association
512-906-1931 — Home

512-826-0158 - Mobile

—--- End of Forwarded Message
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Community Registry

Community Information

Name: Hill Counlry Eslates Homeowners Assoc.
Planning [d: 639

Organization Email Address:

Organization Website:

Primary Contact Information

Name: Mrs. Charlza Benlley

E-mail: Not Displayed By User Request

Phone: 301-2675

Address: 2409 Ann Arbor Avenue Apt. B2 Auslin, TX 78704

Secondary Contact Information
Name: Mrs. Mariene Warner
E-mail:mdegaillec@austin.m.com
Phone: §32-9675

Addrass: 7001 Midwood Pkwy
Austin, TX 78736

Meeting Information
Residenis homes at 7:.00pm.1/yr

Relurn 1o Austin Neighborhood Resources

PAY ONLINE CALENDAR MEDIA CENTER FAQ CONTACT US SITE MAP LEGAL NOTICES PRIVACY POLICY 311

http://www.ci.austin.tx.us/neighbor/assocdetail.cfm?tblAssociationName__Planningld=639  5/24/2013
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Community Registry

Community Information
Name: Covered Bridge Property Owners Associalion, Inc.

Planning 1d: 1318

Organization Email Address:

Organization Website:

Primary Contact Infarmation

Name: William A. Dabbert
E-mail:Board@coveredbridgeaustin.org

Phone: 512.799.8067%

Address: 8622 Foggy Mouniain Dr. Austin, TX 78736

Secondary Contact information
Name: Jack Baker

E-mail: Not Displayed By User Request
i{Phane: 512 288 23763

Address: P. O. Box 92649
Auslin, TX 78709

Meeting Information
Annual meetings are held typically in March at {he Travis County Communily Cenler, 8656 Hwy 71 W

Retum lo Austin Neigshborhood Resources

PAY ONLINE CALENDAR MEDIA CENTLR FAD COMTACT US SITE MAP LEGAL NOTICES PRIVACY POLICY 311

hitp://www.ci.austin.tx.us/neighbor/assocdetail.cfm?tblAssociationName__ Planningld=1318 5/24/2013
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GREG GUERNSEY 2/20/2013
59 (Pages 233 to 236)
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Q. So does it matter what the content of the
music is as epposed to the performance or the people
that are doing it?

A. Ithick it has to do with, reslly, what is the
religious activity or the benefit {o that religions
assembly use that's really there.

Q. Who makes (hat decision? You?

A. Parily me, partly the Travis Counly Appraisal
District.

Q. How docs the Travis County Appraisal District
determine whether the Gatlin Brothers are performing a
religious concert or not?

MS, EDWARDS: Objection, form.

A, AsIsaid,if they are still deemed to be a
{ax exempt and sanctioned by the Appraisal District as a
tax exempi entity, the defivition still brings me back
to being a religious assembly vse.

Q. (By Mr. Taube) So it's your testimony, sir,
that as long as the Promiscland West Church maintains
its tax-exempt status, repardless of the nature of
evenls that occur in that outdoor amphithealer, so long
as it has some relationship {o the church, like a
fundrnising event, it is permitted. Is that fair?

A. Generally, yes.

Q. Mr. Guemsey, take a look, if you would,
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chantable events (inciuding concerts and perfonmances)
for the benefit of an individual or family in need or
for a charitable organization or charitable cause.”

I read that comrectly?

A Yes

Q Who determines what "occasional” is?

A. ! think that goes back to Yooking at, again,
the defiaition that I had to work with. You know, you
spoke several times of the frequency of that. They may
be putting their tax excaiption in jeopardy if it —if
it was something that actually started, no longer doing
1 worship service, they were actually puiting on
performances in licu of doing worship in that facility,
that would be 2 — raise a little concern of whether or
not they're really doing a refigious assembly use.

MR. TAUBE: Objection, nonresponsive.

Q (By Mr. Taube) My question, Mr. Guernsey, is,
wha determines what “occasional” is for the purpose of
enforcing this Restrictive Covenant?

A. It would probably ead up being the Code
Compliance Departiment.

Q. So docs that include you?

A. They may consult me, but the Code Compliance
Department is the enforcement arm of the City of Austin
And there may be also guestions, although I don't know
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please, at Exhibit No. 11, and specifically at Page
No.2

A. (Witness complics.)

Q. There is a listing of things that are - weli,
it's a carryover. [t says, "The buildings and outdoor
amphitheater located or ta be lecated on the Property
will be subject to the following limitations.” Then it
goes "A. Religious Aszembly Use will be permitied (as
defined in the Austin Land Development Code}, including
such uses as: Worship services, musical or theatrical
performances; weddings; and funerals.”

Have 1 read that correcly?

A. Yes.

Q. So music and theatrical performances under
this restrictive covenant, regardless of whether itis
of a secular or religious nature, would come under
religious assembly use?

A. There's a tie under part A back o the
religious assembly use. Ifit had no affiliation with a
religious assembly use and it was just simply bands
every weekend charging a cover charge to getin, similar
to The Backyard, then it probably would not be a
religious assembly use any longer.,

Q. Mr. Guemsey, if you look at C, it says,
*Religious Assembly Use may include occasional
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how that would work, by the Appraisal District.

Q. How's it being monitored?

M5 EDWARDS  Excusc me, Lets go off
the record for just a minute

MR TAUBE Sure.

(Dizcussion off the record. )

Q. {By Mr, Taube) Who's monitoring whether it's
occasional ornot? Who gets lo monitor that? Is it
Code Enforcement?

A. CodeEnforcement, if they receive a complaint,
would go out sod investigate

Q But not otherwise?

A But not otherwise unless there's some other
permit requirement in the city that may have a

[T

(door music venue permit, which

, such as an
is an annual permit. Then APD may come out and enfurce

Q Soif'm a neighbor, Mr. Guemsey, and I say,
you know what, morc than once a month is more than
occasional, and this happened twice a month, and [ make
a complaint 12 Code Enforecment, how does Code
Enforcetment detennine whether or not they're complying
with the restnctive covenant or not?

MS. EDWARDS: Objection, form.
A. I'm not sure what — how they would go out and

enforce that Normally, we try to work with all

U.S. LEGAL SUPPORT - AUSTIN,

TEXAS

(800) 734-4995

Oy
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Graham, Sarah

From: DreamCity Working Group [ i
Sent: Wednesday, August 24, 20117 30 P

To: Graham, Sarah

Ce: Casillas, Michelle

Subject: Case #5P-2011-0185C, COA DevReview emails pdf
Attachments: COA DevReview cmails,odf; ATTS113287 bet, ATTE113288 b

RE: Case #SP-2011-0185C, COA DevReview emails.pdf

Dear Sarah & Michelle,

In addition to the email communications L sent on CD (mailed 8/24/11), T would like the atiached
comnunication thread regarding administrative approval of an amphithearre, added to the new case file.
This information previousty was submitied with the prior case for Promisel.and West, DreamCity
project (SP-2011-0406C).

I know you understand that it would set a precedent for the City, should an ouldoor amphitheatie be
approved adminisiratively as an accessory use, without public hearing and rezoning. Our community is
understandably concemed.

Also, we still do not see any Lype of sanitary facilitics (public restroans) for the 2,500 scating capacily
amphitheater site; nor do we find any connection to a future septic field on the site foolprint. Whal is the
plan for parking and bathrooms for crowds of this size, every Friday, Saturday, end Sunday (PI.W
statements of intended usc)?

We also have not sees any type of restrictive covenant for specific amphitheatre uses (it any), or
resirictions reflecting the site plan note thal the plan “phascs” (multiple facilities) will not be used a the
same tinte. Simultancous use of Lhese multiple performance facilities would significantly affect traffic,
parking and sanitation. Can you advise as to when we can expect ta find drafis for those covenants as
part of the public record?

Thank you.

DreamCity Waorking Group
a grassroots communily coalition

to acid or delete members from this list, please contact facilitator at ennail address above. thask you

Confidentinlity Notice:

This F-mail {including any attachnients) is confidentiod and legally privileged

I you are not the infendedd recipiomt, you are hereby notified that any reteiiion, dissemination. distribntion or copying af this
comumunication is strictly prohibited,

Please reply 10 the sender that you bave received ifie message in crror and then delete it e appreeiare your help.

8/25/2011 ExHBiT __/

wit: (- e ) ) "-h'!
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FANELA MICHOLS, CS3

c O



Defendants 002618



From:
Subject: Plan Approval, Religious Assembly Accessory Use

Date: July 18, 2008 2:36:17 PM CDT
To: devweb@ci.austin.tx.us
Cc:

Dear Mr. Johnsan,

Thank you for the informalion; it has been most helpful. Our citizen group would
like a further clarification, and hope you can help or can direcl us lo the party that
can.

You mention that no outdoor amphitheater has been administratively approved.
After reading the Development Code (Title 25, Austin City Code). [ find lhere are
at least two paths 1o site plan approval. One, the administrative approval, seems
to be via Development Review department (and the many departments consulted
in that process, eg, Watershed, Neighborhood, eic}. Is that an adequale
description of the administrative approval process?

An alternate route to site plan approval seems o be via the Land Use
Commission, which is charged (in the Code) with appeals and with approval of
Conditionaf Use ptans. | can not find any Land Use Commission by searching the
City website. It does not seem to be listed on the Boards and Commissions page.
Muitiple references are made in the Code, but | am unclear whether another
department if fiting the role of the Land Use Commission (eg, the Zoning &
Platting Commission), ar il il is not aclually a City entity.

Can you help us find the Land Use Commission, so that | may inquire about their
responsibilities and process? If it is a possible venue for review and approval of
the amphitheater in our neighborhoods, we wish to have a chance of being heard
on the issue. If there is yet another possible path to site plan approval, we would
of course need fo learn of it as well.

Thank you far alt your time in providing information to our mutti-neighborhood
work group.

D Armentrout

Communications Facilitator,
DreamCity Work Group

..From: D Armentrout

Sent: Wednesday, July 16, 2008 10:20 AM
To: Devweb

Defendants 002619



Subject: Re: devwreh - Zoning, Religious Assembly Accestory Use

Mr. Johnson,

Thank you very much, on behalf of our several surrounding neighborhoods. We
appreciale your time in answering our inquiries.

Regards,

D Armentrout

On Jul 16, 2008, at 7:48 AM, Devweb wrole:
s, Armenlroul-

The purpose of the City’'s Law Department is to provide legal council and
representation for City staff, The City's attomeys do not provide legal
council to the general public.

| can tell you definitively thal there has never been an outdoor amphithealer
administratively approved as an accessory use for a Religious Assembly
facility. If one were to be shown on a site plan submittal for a prapose
church, Land Use Review slalf would identify it and require the developer lo
oblain a Conditional Use Permit for the proposed Community Recreation or
Outdoor Entertainment use. Even if the developer did not specifically show
the amphitheater on the plans, and just provided an open space—a Sound
Permit would be required for any type of event with amplified sound
equipment. Section 9-2-14 of the City Code prohibils the issuance of an
Amplified Sound permit for any property within 100-ft of property with
residential zoning. If the church property itself is zoned RR — Rural
Residential, it would not be able to obtain a Sound Permit.

When a development application is filed, the City will send notice by mail
to all property owners and residents within 500-ft of the subject tract, as
well as any neighborhood associations that are registered in the
Communily Registry with the Public Information Office. The notice will
identify the proposed project and provide the name and contact information
of both the applicant, and the City Staff case manager. Once an
application is filed, the case file is public information and you may contact
the slaff case manager to make arrangements to view the plans and case
file and any questions about the project can be directed to the case

Defendants 002620
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manager assigned to the case.

If you have any additional questions, feel free to contact me.

Christopher Johnson

City of Austin - Development Assistance Center }
505 Barton Springs Road, 1st floor

Ph 512/974-2769

Fax 512i974-2934

From: D Armentrout | .
Sent: Tuesday, July 15, 2008 11:02 AM

To: Devweb
Subject: Re: devweb - Zoning, Religious Assembly Accessory Use

Thank you, Christopher, for your prompt reply.

Can the City Attorney (ells us exactly what will be required? Are we ;
certain that the Land Use Commussion is the place to go for answers '
and applications and hearings?

The developers are representing that they have the night to so develop
(as a religious assembly), and the community needs assistance in
detenmining the proper venue and procedure to oppose this outdoor
events amphitheatre. They are professionals in development, and we arc _
just citizens requesting public nformation and clanfication, so that we |
may be heard. '

Please advise.

D Armentrout

Defendants 002621




On Jul 15. 2008, at 8:01 AM, Devweb wrote:

Daloma-

Although Religious Assembly is a permitted use in almost any zoning
district, the site is still subject to ithe site development regulations of that
district with regard to impervious cover, setbacks, heighl, elc. Accessory
uses are also permitted in addition to the Religious Assembly use for such
things as a dwelling unit, a gift shop, a meeting hall, or a columbarium.

An amphitheater or sports facilities would not be considered customary
accessory uses far a Religious Assembly use. | believe those uses would
be considered Community Recreation (Private) which would require
approval of a Conditional Use site plan by the Land Use Commission.

Christopher Johnson
Cily of Auslin - Development Assislance Center
505 Barton Springs Road, 1st floor

Ph 512/974-2769
Fax 512/874-2934

From: .
Sent: Monday, July 14, 2008 9:59 AM

To: Devweb

Subject: devweb - Zoning, Religious Assembly Accessory Use

Date/Time Submitted: Monday, 7/14/08, 0958 hours
TFrom: Daloma Annentrout

E-mail address:
Subject: Zoning, Rebigious Assembly Accessory Usc
Comments:

Greetings. Qur community needs an opinion from Zoning, and a contact

Defendants 002622
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person. Religious Assembly is planning construction in RR. Site plans
include accessory usts (outdoor cvents amphitheatre for rock concerts;
active sports ficlds)that we think require conditional use penmits &
Zoning review. Developers contend otherwise. Community is highty
opposed. Height Variance request (BoAdjusmt) is being heard now, for
entire site plan. WIIO can help us geta legal opinion aboul what the
devclopers must achieve through regulations? Do we need 1o stecr this
case to Zoning Review? What is proper forum for outdoor evenis
center approval? Thank you for guidance.
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From: D Armentrout

Sent: Thursday, July 17, 2008 1:37 PM

To: Robert Kleeman

Cc: Charisa Benlfley, Mark E. Bentley

Subject: Another COA develop employee on PLW

History thread, between Paula Jones & Glenn Rhoades. Paula has been working since
last vear (o determine whelher PLW had a chance of getting the outdoor events facililies
and counseling centar approved through COA. See final entry date Dec 07.

An addition for your list of Development Center and other COA contacts offering opinions
on the site plan viability & process.

On Jul 17, 2008, at 12:59 PM, P Jones wrote:

Daloma, Per your earlier e-mal, | am forwarding one of a number of slring e-mails
hetween me and Glenn Rhoades with the CofA developmen! assislance depl. Glenn has
been very helpful and seems sympathetic to our concerns.

You also asked how | wanted o help. | am happy to help in whatever way is
needed. 1 will, hawever, have difficully doing things that require a lot of time during the
work day due to my job responsibililies. | am happy to read or help draft comments,
ordinances, elc.

Patla

Date: Tuesday, January 15, 2008, 5:08 PM

From: P Jones -

Subjecl; RE: Promisel.and West church

To: "Rhoades, Glenn" <Glenn.Rhoades@ci.austin.tx.us>

Thank you for the reply. | wilt be happy lo let you know what happens.
Paula Jones

—-"Rhoades, Glenn”
<Glenn.Rhoades@ci.austin.tx us> wrote:

Ms. Jones. Still no applications filed. My guess is that they want to meet wilh you
all in order to discuss their future pians. As far as a curb cut goes, they would go to the
Watershed Proteclion and Development Review Department for review. They would not
go to Council at this point. | would be curious (o know what they are planning. Let me
know whal il is after you attend lhe meeting.

Thanks,
Glenn Rhoades, Development Assistance Center

Sent: Monday, January 14, 2008 9:21 AM
From: P Jones [maillo® | ) g
To: Rhoades, Glenn

Page 1 of 4
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Subject: RE: PromiselLand West church
Glenn, The Oak Hill Association of Neighborhoaods recently received a call from a
representative of Promiseland Wesl Church. The church is looking at asking the City
Councit for a curb cut on Hwy 71 and they are asking for OHAN's supporl. Qur
neighborhood, of course, is interested in this and is working with OHAN. We would also
like to cooperate with the Church but have not been permitted to visit with them in quite
some time.
Have there been any applicalions filed recently? If not, is it appropriate for the Church {o
go to the Cily Council before going ta the planning commission and before filing a sile
plan? | would appreciate any assistance you can offer.
Sincerely, Paula Jones

- "Rhoades, Glenn" <Glenn.Rhoades@ci.austin.tx.us> wrote:
Ms. Jones, Still nothing submitted. I'm still only pulling up the same exemiplion application
from QOclober. If you need anything else, let me know.]
Thanks,
Glenn Rhoades, Development Assisiance Cenler

Sent: Friday, January 04, 2008 12:50 PM

From: P Jones [mailto. » |

To: Rhoades, Glenn

Subject: RE: PromiselLand West church
Glenn, | hope yau had a restful and wonderful holiday. i'm just checking to see if there has
been any activity for permits, applications, site plans, etc. for the Promiseland West
church at 8901 SH 71 W? Thanks again for your help.

Paula Jones

- “Rhoades, Glenn" <Glenn.Rhoades@ci.austin tx.us> wrote:
Ms. Jones, | did a search using the address and the only application is stilt the one from
earlier. Nothing efse has been submitted. Keep checking back though.

Glenn

Sent: Tuesday, December 04, 2007 3:37 P
From: P Jones [mailto’
To: Rhoades, Glenn
Subject: Re:
Glenn, Has there been any change in status regarding Promisel.and West Church seeking
permits, zoning or filing a site plan?

Thank you {or your help.

Paula jones

Pape 2 of 4
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—- "Rhoades, Glenn" <Glenn.Rhoades@ci.austin.ix.us> wrote: 4
Ms. Jones, | did another search for permits pulled at 8901 SH 71 W. and only found ane
application, In Oclober they submilted a site plan exemption application. A site plan
exemption basically exempls 2n applicant form doing a site plan for small projects. The
request was lor clearing of a 15 foot wide pathway in order lo facilitate a lopographic
survey. Thatis all that | have found. [ did lock on the websile and saw the fulure plans.
From what | saw they will definitely need a zoning change and a fully engineered site plan.
The scope of what Llhey are doing looks like it goes beyond what the City would classify as
Accessory Uses. However, like | said nothing other than the application for the 15 foot
pathway has been submitted. | would suggest conlacting me periodically to see if other
applications are submitted. If you have questions lel me know.

Thanks,
Glenn Rhoades, Development Assistance Center

From; Rhoades, Glenn <Glenn.Rhoades@ci.auslin.t.us>
Subject: RE: thanks

To: "P Jones" -

Date: Monday, November 19, 2007, 2:46 PM

Mrs. Jones,
Answers to you questions:

Q1. Ifa zoning change is'needed, will the neighborhoods in the vicinity be given
natice of the Planning Commission and !ater the City Council hearings on the issue?
A. Notice goes out to all those within 300 feet and to all regislered

neighborhood associations.

Q2. Who approves the site pian?
A The site pian is approved by the Walershed Proleciion and Development

Review Department. If No variances are being requesied. it is an adminislralive process
without a public hearing.

Q3. Ifthe properly owner submils a sile plan similar to whatis on the church's
Web site {i.e., it has ilems that clearly aren't permitted ke the amphithealer and ball
fields), does the site plan get rejected?

A, If the site plan does nol meet the zoning requirements then yes, it would be
rejected.

Q4. s there a case number for this project?
A, There is not a case number for the project hecause it has nol been filed yet.

If you have further questions let me know. Belaw [ have attached the accessory use
section of the Code

Thanks,

Page 3 of 4
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Glenn Rhoades
§ 25-2-897 ACCESSORY USES FOR A PRINCIPAL CIVIC USE.

For a principal civic use, the following are accessory uses:

(1)  adwelling unit that is occupied only by a family that has at least one
member employed on-site for security, mainlenance, management, supervision, or
personal service;

(2) refreshment stands and convenience food or beverage sales that
serve a public assembly use;

(3)  cafeterias, dining halls, and similar food services lhat are primarily for
the convenience of employees, residents, clients, patients, or visitors,

(4)  gift shops, news stands, and similar commercial aclivities primarily for
the convenience of employees, residents, clients, patients, or visiiors;

(5) parking facililies, except a facility located in an SF-6 or more
reslriclive zoning district may nol exceed the minimum parking requirements; and

{8) a columbarium that:

(a) s affilialed with a religious assembly use;

(b)  occupies not more lhan 10 percent of the site area or 10,000
square feet, whichever is less;

{c) s oriented to the interior to the sile; and

(d) is nol visible from public righis-of-way.

Page 4 of 4

Defendants 002628



; ' Page 1 0of 2 ?i

Graham, Sarah

From: Rhoades, Wendy
Sent: Manday, February 28, 2011 4:03 PM
To: Graham, Sarah

Subject: | FW: Promiseland West Church site -Amphitheater
Attachments: G. Guemsey Lir_12.17.08.pdf

Hi Sarah,
Carol Gibbs was just in my office in regards to the site plan that is currently in process and

thought that this emait would be useful for you.

Wendy

From:; Guemsey, Greg

Sentz Tuesday, December 23, 2(108 5:15 PM

To: Carl P. Conley, P.E, _

Cc; Rhoades, Wendy; dohnson, Christopher [WPDR]; Maredith, Maureen; Rusthoven, Jesry
Subject: RE: Promiseland West Church site—Amphitheater

Hello Carl:

{ have reviewed your letter and attachment Since the worship building and the outdoor amphitheater are bolh
being primarily used for religious assembly uses, | don't see a problem with these two faciliies co-locating on the
properly. | understand that the educalional and musical presentations will be limited in scope and will be
subaordinale tq the pAmary religious assembly use. [ also understand the church will be complaint with all
applicable City Codes and ordinances, including the noise ordinance.

If the primary use of one or both of the facilities does change from a religious assembly use {o an outdoor
enfertainment or an indoor enterfainment use, a zening change may be required.

Happy Holidays fo yout

Greg

Gregory I. Guernsey, AICP, Director
Neighborhood Planning and Zoning Depariment
City of Auslin

P.Q. Box 1088

Ausfin, TX. 78767

Phone: (512) 974-2387

Fax: (512) 974-226%

Emall: greg.quemsey@ci.ustin.tx.us

From: Carl P. Conley, P.E. [m:
Sent: Monday, December 22, 2008 9:21 AM

To: Guemsey, Greg
Subject: FW: Promiseland West Church site—Amphitheater

Moming Greg---

{was just checking fo see if you received this e-mall last week and if you had a chance to Iook atit. The churchis
meeling this moming, and this is a very key issue for them. ;

6/24/2011
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Hope your holidays are Mery and Brighté!!l!

Carl P. Conley, P.E,, R.P.LS.
Conley Engineering, Inc.
512.328.3506 office
512.328.3509 fax

From: Card P. Conley, P.E

Sent: Thursday, December 18, 2008 11:16 AM
“To: GREG GUERNSEY

Cc: 'Michael Heflin'; Bab Hinkle

Subject:

Here is the lelter we discussed yeslerday.

Please let me know if there is anything else you need to make this determination.

If we get your respanse back before the weekend it would be culstanding, but if mot till next week, it would be OK.

Thanks for all your help on this malter.

Cat P, Coniey, P.E., R.P.L.S.
Conley Engineering, Inc.
§12.328.3506 office
§12.328.3509 fax

6/2412011
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;E conley engineering, inc.

Gvil Engineers  +  Land Planners - Develapment Consultants

December 17, 2008

Mr. Greg Guemnscy z
Director

Neighborhood Planning and Zoning

P.O. Box 1088

Austin, Texas 78701

Re: PromiscLand West Church
Amphitheater as an Accessory use

Dear Greg,

Thank you for meeting with me today to discuss whether an outdoor amphitheater is
considered an accessory use (o an overall religious assembly use under RR or SF-1
zoning. z

The attached Conceptual Site Plan shows the overall project, including the primary
church buildings and the outdoor Amphithcater. The church buildings include a typical
indoor anditorinm for 3500 seats, This indoor facility will be used for various religious
assembly activities including worship services, weddings, funcrals and educational and
muasical presentations. This facility would also be available for non-religious non-profit
civic uses such as neighborhood mectings, boy scout/gid scout meetings, school
graduations, pablic mectings, etc.. Again, these uses would be for non-profit activities.
Like most churches, they may charge a nominal fee to the users to cover setup, clean up,
utilities, and administrative and other operational expenses, There may be some activitdes
that would include a fee that would be used to provide benefit to an individual or group
that had a special emergency need(ie. a family whose house bumed dowa) or for some
charitable organizations. All of these are typical of the use of a church facility. ‘The
church would not typically provide a venue for commercial “for profit” organizations.

The amphitheater would be used for the exact same type activities as the indoor
auditorium but in an outdoor setting. This would be on a “weather permitting” basis
whilc taking advantagc of the natural cnvironmental surroundings, As we discussed, the
use of the amphitheater{along with any other use on the property) would be subject to alt
of the City's ordinances, including sound levels at the property boundaries. The church

1301 South Capital of Texas Hwy. Building A. Suite 230
PO, Box 162713 - Austin, Tx 78716-2713 - (512} 328-3506 - Fax(512) 328-3509
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Mr. Greg Guernsey
December 17, 2608

would also entertain the concept of a voluntary restrictive covenant that would help
identify/clarify specific uses that are not permited under the proposed religious assembly
use.

Tie chureh has met with the adjoining neighbothood representatives and have offered 1o

restrict uses of the amphitheater, including dates, limes and incorporale sound attenuation
design techniques, in order to assure the compatibility with the adjoiniog residential uses.

PromiseLand Church will continus to work with the neighbors even afler any permits are

issued to work toward being a good neighbor in the sumounding community.

Please let me know if you need anything else to help you in your detzmmination as to
whether the amphitheater is an accessory use to the primary use of religious asscmbly.

Thanks for your consideration on this very important issue for this church.

Sincerely,
Dl 3.3
pag-3
=€ Or f& \\
w ' SR "'f?!_&"m
- .
L~ [ 73 ._‘* ’J
Mr. Carl P. Conley, PE S
' St T eatp.Corley 4
President : ir i —
' ho. o 42EE0  uS
i‘-p 3 Tk
Y
O,
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Graham, Sarah

From: Rhoades, Wendy
Sant: Monday, Februsry 28,20114:03 PM
To: Graham, Sarah

Subject: FW: Promiseland West Church site—Amphitheater
Altachments: G. Guemsey Lir_12.17.08.pdf

Hi Sarah,
Carol Gibbs was just in my office in regards to the site plan that is curently In process and
thought that this email would be useful for you.

Wendy

From:.Guernsey, Greg "

Sent; Tuesday, December 23,20085:15 PM

To: Carl P. Conley, P.E,

Cc: Rhoades, Wendy; Johnson, Christopher [WPDR]; Meredith, Maureen; Rusthaven, Jarry
Subject: RE: Promiseland West Church site—Amphitheater

Heallo Carl:

| have reviewed your letter and altachmen!. Since the warship building and the outdoor amphithaater are both
being primdrily-used for rellgidus gssembly Uses, 1 don't see a problem with these two faciliies ¢o-localing on the
properly. | understand that the educationa! and musical presentations wilk be limited in scope and will be
suibordinate o the piiniary religiols assémbly usa.! also understand the church will be complaint with all
applicable Cily Codes and ordinances, including the (fDISe ordinance

If the primary use of one or both of the facilities does change from a refiglous assembly use {0 an outdoor
entedtainmert or an Indoor entartainment use, a zoning change may be required.

Happy Holidays {o you!
Greg

Gregory |. Guemsey, AICP, Director
Neighborhood Planning and Zoning Depariment
City of Austin

P.0, Box 1088

Auslin, TX, 78767

Phone: (512) 874-238T

Fax (512) 974-2269

Email: greg,guemsey@claustinix.ug

—

From; Carl P. Conley, P.E. [mailta:cconley@conleyengineering.com}]
Sent: Monday, December 22, 2008 9:21 AM

To: Guernsey, Greg

Subject; FW: PromiseLand West Church site--Amphitheater

Moming Greg— ) S

5

I waa Just checking to see if you receivad this e-mail last week and if you had a chance o look atiL. The church
meefing this moming, and this is a very key Issue for them.

67242011
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Hope your holidays are Merry and Eright!/lll

Carl P. Canley, P.E., R.P.L.S.
Conley Engineenng, Inc,
512.328.3506 offica
512.328.3509 fax

ceonley@canleyengingerino.com

From: Card P. Conley, P.E. [mailto:cconley@conleyengineering.com]
Sent: Thursday, December 18, 2008 11116 AM

To: GREG GUERNSEY

Ce; "Michael Heffin'; Bob Hinkle

Subject:

Here is the letter we diacussed yesterday.

Please let me know if there I5 anything slse you need to make this determination.

If we get your respanse back bafore the weekend it would be oulstanding, but if not till next week, it would be OK.
Thanks for all your help on this matier.

Cail P. Conley, P.E,, R.P.L.S.

Conley Engineering, Inc.

512.328.3506 office
512.328.3508 fax

coonlev@gonlevengineering.com

6/24/2011
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GREG GUERNSEY 2/20/2013
45 {Pages 177 to 180)
177 179
1 Do you see that? 1 A, Yes.
2 A. Yes,sir. 2 Q. Clearly, at the tine that this application is
3 Q. Okay. Is that a land use decision? 1 provided, the City, specifically Sarah Graham, who was
4 A. It may again, yes, but I would again speak to 4 the case manager, is aware of significant community
5  I'm speaking of uses, not a struclure. 5  jnterest in what's going on with the outdoor
6 (Exhibit No. 15 marked.) 6  amphitheater, correct?
7 Q. (By Mr. Taube) Mr. Guemsey, I'm now poingto| 7 A. Correct.
8 hand you what's been marked for identification as 8 Q. And Ms. Graham identifies the neighbors as
9 deposition Exhibit No. 15. Can you identify what that 9 "affected neighbors,” do you see that? "Please be aware
10  document is, please, sir. 10  that this reviewer has been contacted by many afTected
11 A. It appears fo be site plan review comments by | 11 ncighbors.”
12  Sarah Graham. 12 A. Yes, Iseethat
13 Q. Okay. Now, this is a silc plan that was 13 Q. Do you know who that would be?
14 originally submitted by the Promiscland West Church on| 14 A. [ would —no, [ don'L
15  January 12, 2011. Is that right? 15 Q. Ifyou take a look at Page 3088 under S 15,
16 A. January 12th? 16  again, these are comments to the —
17 Q. That's what it says up on the top, "Submittal 11 A. 83?7
18 date” 18 Q. Yes,sir, 3088,
19 A. Oh, olay, very good. Yes. 19 A, Oiaay.
20 Q. Now, as I recall, there was a site plan 20 Q. SP 15 up at the top of the page. And thisis
21 submitted by the Promiscland West Church that was 21  under the classification of “Site, Building and Zoning
22 withdrawn, comrect? Or do you know? 22 Informmation,” is it not?
23 A. 1 believe there was an initial site plan 23 A Yes.
24 application and then I think it expired. T den't know § 24 Q. Now, it says in the third line, second
25  ifit was withdrmawn or expired. 25  senlence, it says, "Clarify if the amphitheater is
178 180
1 Q. This is the initial site plan application, 1 intended for Religious Asscmbly use only, or if the
2 isntit? 2 applicant intends to use the structure in any other
3 A. I would have to go back and look at the site 3 commercial way. Or is it an accessory use of Outdoor
4 plan that was approved. 1fit has a different number, | 4 Entertainment {not allowed in RR zoning) or Communily
S then 1 would presume this is the first site plan 5  Recreation {commission-approval required)? Please be
6  application that did wet ultimately get approved. 6  aware that this site plan application may be a
1 Q. Now, as [ understand it, and we've actually 7 conditional use permit site plan, which could require
8  bad this in another case, this review process is a £  re-notification and additional fees.”
9 process by which City staff reviews an application and 9 Have I read all that correctly?
10 provides feedback to the applicant about the site plan 10 A. Yes,
11 application; is that right? 11 Q. Okay. Clearly, Ms. Graham isn't aware at this
12 A. Yes. 12 point that you've determined that the amphitheater is
13 Q. Okay. And it also provides and summarizes 13 religious use only or aware of Mr. Conley’s statement to
14  intemnal comments of City staff with regard to the 14  youin his letier, Exbibit No. 13, that the intended use
15 application, doesn't it? 15  includes non-religious civic meetings, correct?
16 A, Yes, 16 A. This application 1 don't belicve was approved,
17 Q. Ifyou would, take a look at Exhibit No. 15, 17 but, yes, I would agree that it appears to be that way.
18, the page marked 3087, 18 Q. And it clearly also appears that Ms, Graham
I3 A. {Witness complics.) Okay, I'm looking at 19  isn't awarc that you've made a determination as to
20 3087 20  whether ornot the amphitheater was an accessory use of
21 Q. Aopd particularly SP 8. And it says in the 21  outdoor entertainmeat or community recreation, right?
22  middle, "Please be aware that this reviewer bas been 22 That's ber specific comment
23 comtacted by many affected neighbors who have concerny 23 A. That's her comment. I'm not sure — I didn't
24 about the pi-oposzd amphitheater.” 24 specifically ask her or had a conversation with Sarak
25 Do you see that? 25  about this particular comment, so I'm not sure where

U.5. LEGAL SUPPORT -

AUSTIN, TEXAS

(800) 734-4995
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Graham, Sarah

From: Adams, George

Sent: Thursday, July 21, 2011 10:49 AM
To: =

Ce: Graham, Sarah; Guemsey, Greg

Subject: PromiseLand West Church
Attachments: promiseland church.pdf

To the Hill Country Estales Homeowners Association officers:

Thank you for your inquiry conceming the PromiseLand West Church sile plan — SP-201 1-0006C. The propased
amphithealer, built for the benefit of the congregalion, was previously determined in 2008 to qualify as a Religious
Assemnbly use as long as it is used for this purpose. The applicant has submitted the plan as a Religious
Assembly use, and it is being reviewed accordingly. If the plan meels all eslablished requirements fora
Religious Assembly use, the Cily is required {o permit the site plan application. In the event that the use changes
in the future, the applicant will be required to obtain additional approvals and could be subject to enforcement
action if these approvals are not granted. In addition fo the site plan permit, the applicant will be required lo
obtain a separale permit for any proposed use of sound equipment outdoors.

Greg Guemsey, Director of the Planning and Development Review Deparirment (PDRD), determined that the
amphitheater was a Religious Assembly use in the attached email from December 2008. This determination is
now oulside the 20-day appeal period. PDRD based ils 2008 use determinalion on a wrilten request by Carl
Conley of Conley Engineering, inc, which included significant limitations on the nature and extent of the proposed
amphitheater ensuring its consistency with a Religious Assembly land use. On June 13, 2011 PDRD requested a
public restrictive covenant that sets forth these specific limitations oullined in the 2008 request. Please see the
attached June 2011 request for a public restrictive covenant anl original 2008 Conley letier for further

information.

Should you have additional questions, please conlact Sarah Graham, the case manager, al 974-2826.
Sincerely,

George Adams

Assistant Director

City of Auslin

Planning and Development Review Depariment
(512) 974-2146

(512) 974-6525 Fax

Piease note; E-mail cotrespondence Lo and from the City of Austin is subject 1o requests for required disclosure under the Public Information Ac

81212011
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City of Austin Planning and
Development Review Department
505 Barton Springs Road ¢ P.0.Box 1088 = Austin, Texas 7876778835

July 13, 2011

Lawrence Hanrahan, PE

Hanrahan Pritchard Engineering, Inc
8333 Cross Park Dr

Austin, TX 78754

Subject: PmmiseLandIWcst Church - SP-2011-0006C

Dcar Mr. Hanrahan,

The applicant has represented to City staff that the proposed use of the site for PromiseLand
West Church — SP-2011-0006C will be Religious Assembly, as defined by the Land
Development Code 25-2-6 (B) (41). Greg Guernsey, Director of the Planning and Development
Review Department (PDRD), detenuined in December 2008 that the proposed development met
the requirements for a Religious Assembly vse.

However, the 2008 use determination was made in response to a written request by Carl Conley
of Conley Engincering, Inc. dated December 18, 2008, a copy of which is attached for your
reference. As you can see, the request on which PDRD based its use determination included
significant limitations on the paturc and extent of the proposed amphitheater which ensure its

consisiency with a Religions Assembly land use.

Accordingly, any site plan approval for the project would be conditioned on the execution and
recording of a public restrictive covenant that sets forth these specific limitafions outlined in the
2008 request, as well as additional restrictions that “help to identify/clarify specific uses that are
not permitted under the proposed religious assembly use.”

In particular, the 2008 request provided that the amphitheater would be used for the same type of
religious activities as the 3500-seat indoor auditorium, including:

» “worship services, weddings, funerals, and educational and musical presentations”

= “non-religious non-profit civic uses such as neighborhood meetings, boy scout/girl scout
meetings, school graduations, public meetings, etc.”

The request also provided that any fees charged for an event would be “nominal” and used to
“cover setup, clean up, utilities, and administrative and other operational expenses™ or, in limited
cases, coniributions to benefit “an individual or group that has a special emergency need (ie. a

Defendants 002481
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Lawrence Hanrahan, P.E. %
July 13, 2011 !
Pape 2

family whose house burned down) or for some charitable organizations.” Compliance with “all i
of the City's ordinances, including sound levels at the boundary properties[,]” would also be { _
Since PDRD issucd its 2008 detenmination, representations have been made regarding site uses !

that may go beyond the scope of a Religious Assembly use. The conditions outlined sbove, as i
set forth in the 2008 Conley letter, would effectively prohibit any such non-Religious Assembly |

uses at the site.
If you have any questions, please call Sarah Graham, Case Manager, at 974—282&.

George Zapalac, Development Services Manager [
Planning and Development Review -

Attachments ' ' |'

Xc: Greg Guemnsey, Planning and Development Review Department
George Adams, Planning and Development Review Department
Sarah Graham, Planning and Development Review Department
Brent Lloyd, Law Department "

Defendants 002482
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Graham, Sarah

¢
'y

Fram: Lioyd, Brent
Sent: Tuesday, September 13, 2011 1:24 PM
To: Zapalac, George; Adams, George; Graham, Sarah

Subject: FW: Promiseland
Attachments: Promiseland Site Plan Conditions.2 doc

Attached draft provided by the applicant. | haven't had the time to look at it yet, but when | do, | will
revise to include the parking restriction per Section 25-6,

@irent D. Uoyd
Assistanli Cily Allorney
(512) 974-2974

From: Julie Callis

Sent: Monday, September 12, 2011 9:12 AM

To: Loyd, Brent

Cc: Steve Metcalfe

Subject: FW: Promiseland 7

Mr. Lioyd-

Attached please find the outline for the restrictive covenant. The restrictive covenant will be emailed to you
later this week. Please contact Steve Metcalfe with any questions.

Thank you,

Julie Callis

Firm Administrator

Metcalfe Williams, LLP

301 Congress Avenue, Suite 1075
Austin, Texas 78701

{512) 961-8847

(512) 551-4943 {fax)

www.metcalfewilliams.com

Canfidentiality Notice: This e-mail message and accompanying communicalion and/or documents is intended-for
the exclusive and confidential use of the individual or enlify ta which this message is addressed, and unless
olherwise expressly indicated, is confidential and privileged information. Any dissemination, distribution or
copying of the enclosed material is prohibited. If you receive this transmission in eror, please nolify us
immediately by e-mail, and delele the original message. Your cooperalion is appreciated. Thank you.

9/20/2011
Defendants 002641
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Promiseland Site Plan Conditions & Restrictive Covenant

The following conditions reflect the specific limitations included in the original 2008
request for a determination that the amphitheater is "an accessory use to an overall
religious assembly use” under the applicable zaning for this property. Failure to follow
these condilions may result in the amphithealer begpming an oufdoor recreational use,
which is not allowed under the applicable zoning}in the event of a violation of these
restrictions by property owner, the City of Auslin will first give property owner writien
nolice of such violation and properly owner will have ien (15) days aiter notice is given in
which to cure such violatioﬁ

s

The conditions set forth herein may only be enforced by the GIEGf Austin. Furthermore,

oy u

in no event will the conditions set forth be interpreted in gene anner which is contrary to
the United States Constitution or other applicable local, stfe-orfpderal laws.

L The bunldrngs and outdoor amphitheater will be limi ted “‘i!_-‘ following functions

A. Religious assembly uses that are part of the principal use

1. Worship services;
2. Musical or theatrical; erformances
3. Weddings; and &&=

4. Funerals;
B Customary and incidents yuses=such as
=

1. Educational presentahon E:
2. Neighborhood meetings; 3
3. School graduations;

4 Public meetings and

| charitable events Ec]uding concerts and other similar
es) for the benefit of an individual or family in need or for a

, mcludmg, utilities, maintenance, marketing and costs for
promohon and other administrative and operational expenses.

it. The buildings and outdoor amphitheater will not be used for commercial, for profit
events.

Defendants 002642



Site Development Permit No. SP-2011-0185C

RESTRICTIVE COVENANT ORI
GINAL
ILED FOR RECORD

OWNER: The Promiseland Church West, Inc.,

a Texas non-profil corporation
ADDRESS: cfo Michael Heflin

1301 Capital of Texas Hwy, Suite A-308

Auslin, Texas 78746 \

CONSIDERATION: Ten and No/I00 Dollars ($10.00) and other good and valuable
consideration paid by the City of Austin to the Owner, the receipt and

sufficiency of which is acknowledged.

PROPERTY: A 53.113 acre tract of land, more or less, described by metes and
bounds in Exhibit “A" incorporaled inio this covenant.

WHEREAS, the Owner of the Property and the City of Austin (the “City") have agreed
that the Property should be impressed with cerlain covenants and restrictions;

WHEREAS, on December 17, 2008, a proposal was submitted to the Director of the
City’s Neighborhood Planning & Zoning Department (“Director”) fo allow an approximately
3,500-seat outdoor amphitheater to be included as part of a proposed religious assembly use on
the Property under applicable zoning regulations codifted in the City's Land Development Code;

WHEREAS, duc to the size of the outdoor amphitheater and the potential for large-scale
music events, the proposal included several conditions intended 1o ensure that usc of the
amphitheater remains consistent with a principal use of religious assembly and docs not become
an outdoor entertainment use as defined under the Land Development Code;

WHERREAS, on December 23, 2008, the Director determined that the applicable zoning
classifications established by the Land Developed Code allowed an outdoor amphitheater as part
of the proposed religious assembly use, subject to conditions included in the proposal;

NOW, THEREFORE, it is declared that the Owner of the Property, for the
consideration, shall hold, sell and convey the Property, subject to the following covenants and
restrictions impressed upon the Property by this Restrictive Covenant (“Agreement™). These
covenants and restrictions shall run with the land, and shall be binding on the Owner of the

Property, its heirs, successors, and assigns.

I LAND USE & ZONING RESTRICTIONS

The buildings and outdoor amphitheater located or to be located on the Property will be
subject to the following limitations:




Religious Assembly Use will be permitted (as defined in the Austin Land
Development Code), including such uses as:

1. Worship services;

2. Musical or theatrical performances;
3. Weddings; and

4, Funerals,

Customary and incidental accessory vses will be permitied, including such uses
a8

I. Educational presentalions;

2. Neighborhood meetings;

3. Schoaol graduations;

4. Public meetings: and

5. Qther civic or non-profit group meetings.

Religious Assembly Use may include occasional charitable events (including
concerts and performances) for the benefit of an individual or family in need or
for a charitable organization or charitable cause.

Except for occasional charitable evenis under Paragraph C, above, ticketed events
may charge only nominal fecs to cover utilities, maintenance, and other

administrative and operational expenses,

The buildings and ouidoor amphitheater witl not be used for comunercial, for-
profil events,

The outdoor amphitheater is subject to all applicable City ordinances.

The restrictions in this Article T are imposed as conditions to Site Plan No. 2011-
0185C and apply to the extent that an outdoor amphitheater remains part of the
principal religious assembly use.

The restrictions in this Article I shall be inlerpreted consistent with all applicable
local, state, and federal laws, including but not limited constitutional

requirements.
H. SHARED PARKING

The site has been granied a parking reduclion under seclion 9.6. of the
Transportation Criteria Manual and shall maintain the minimum number of
parking spaces as approved with site plan SP-2011-0185C, as amended from time
to time with approval from the Director of the Planning and Development Review
Department. Concurrent use of the sanctuary located within the multipurpose
building, the chapel, or the amphitheater is prohibited.

Promiseland Covenant -2




The owner will provide a study based on Section 9.6.7 of the Transporiation
Criteria Manual within 12 months following the issuance of the certificate of
occupancy for the multipurpose building to the Planning and Development
Review Department; however the scope and content of the study will be adjusted
to contain the level of analysis reasonably determined to be nccessary by the
parties, which may not inclade all technical requiremeuts of Section 9.6.7.

If additional parking is added to the site that addresses the parking deficiency,
then consideration shall be given for allowing n function area or aclivity to operate
as a “separate use” (i.c., can be used contemporaneously with another one of the
other uses restricted pursuant to subparagraph A. above). This would include any
change of occupancy or manner of operation that currently is approved as shared
parking with site plan SP-2011-0185C, as amended from time to time with
approval from the Director of the Planning and Development Review Department.

III. TRAFFIC MANAGEMENT

To improve safety and reduce delays for entering and exiling vehicles at the
driveway to SH 71, the owner will be responsible for providing law cnforcement
officials to direct traffic for all events.

A site plan or building permit for the property may not be approved, released, or
issued, if the completed development or uses of the Properly, considered
cumulatively with all existing or previously authorized development and uses,
penerates (raffic that exceeds the tolal wraffic generation for the Property as
specified in that certain Traffic Impact Analysis ("TIA") prepared by HDR, Inc.,
dated December 23, 2010, or as amended and approved by the Director of the
Planning and Development Review Department. All development on the property
is subject to the recommendations contained in the TIA and memorandum from
the Trausportalion Review Section of the Planning and Development Review
Department dated August 19, 2011. The TIA shall be kept on file at the Planning

and Development Review Department.
IV. MISCELLANLOQUS

If Owner shall violate this Agreement, it shall be law(ul for the City of Austin, its
successor and assigns, to prosecule proceedings at law or in equity against the
person or entity violating or atiempting to violate this Agreement, and to prevent
said person or entity from violating or attempting to viclate such covenant. The
restrictions set forth herein may only be enforced by the City of Austin and there
are no third pany beneficiaries to this Agreement.

If any parl of this Agreement is declared invalid, by judgment or court order, the
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same shall in no way affect any of the ather provisions of this Agreement, and
such remaining portion of this Agreement shall remain in full effect.

If at any time the City of Austin fails to enforce this Agreement, whether or not
any violations of il are known, such failure sball not constitute a waiver or
estoppel of the right to enforce it.

This Agreement may be modified, amended, or terminated only by joint action of
both (a) the Director of the Planning and Development Review Department of the
City of Austin, and (b) all of thc Owners of the Property al the time of the
modification, amendment or lermination.

[Signature page follows]
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EXECUTED this the 2 day of - 2011,

OWNER:

The Promiseland Chur; st=Ines
a Texas non-pro t
//' ‘ﬂ -

ACCEPTED: CITY OF AUSTIN, PLANNING

AND %PMENT REVIEW DEPARTMENT
By: 4,./ /Q U’%‘J‘Wld‘m!’

Name:\/ __ /I VGrepes, VT, busly
Title: _fimrcterr _ °

APPROVE TO FO

Assistant City Atlome
City of Austin

THE STATE OF TEXAS
COUNTY OF TRAVIS §

This instrument was ac owﬁclgcd before me on this thcézl-vd day of (2{21?)&2@ f/.
2011, by \ : i) of The Promiseland Church

Inc., on behalf of said non-profit corporation.

sy, Karon Elizabeth Kemnitz
- *,,xt" -‘-’!!?(.".‘g‘ Notary Pubfic, State of Taxas
{{HT)*E " by comistion Expies

Bk N ;
Wi November 23, 2014

Stenatune Page s Resurictlve Covenaat

C:Worunicnls and Scitings\W dopdbiLocal Seuings\WWeaponry Intemet Filet\OLK I AReswictive Covenant 8 (FINAL) (2).dec




After Recording, Please Return tn:

City of Austin

Planning and Development Review Department
P. O. Box 1088

Ansiin, Texas 7HT67-1088 ) ~
ttent m_sSr.mh_szim__Cnsan. SP- Bojf-01 85 C

Atfention: 2 NG N
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C\Documents and Setlings\Lloydli\Local Setingst.

Exhibit A
Legal Description

FIELD NOTES FOR 53.119 ACRES OUT OF THE MUGH HcCLURE SURVEY NO. 63 AND HEGH
MeCLURE SURVEY NO. B84, TRAVIS GOUNTY, TEXAS, BEING THAT SAME TRACT OALLED 53.13
ACRLS AS CONVEYED TO JOHM L. GOULL AND ALEXANDER LEE BY DEED RAECORDED IN BOOK
7038, PAGE 482, TRAVIS COUNTY DEED RECORDS, SATD 53.113% ACRES BEING DESCRIBED BY

METES AND BOUNDS AS FOLLOWS:

AEGINNING at & 4" otoel pipe found in the fenced couth right-of-way (RGN) lino
of U.S. Highway 71, at the northwest corner of sald 53.13 acros, also Lhe
northeast corner of a tract cenveyed to Rosie Worrell as recorded in Book arp2,
Pnge 49, Travis County Oncd Repords, Tor the northwest cornar heraot;

THENCE gencrally Tollowing z fence with said south ROW line these 2 coursos:
1) S40°06'49*G 390.94 feet to o 18" tall concreto monument Tor angle point,

2) along a curve to the leofTt with cherd of 543°50'06“E 360.04 veet and radius of
2056.00 feet to a %" steel pipe found at a fance corner at the northwest cGorner
of a 3.869 aere tract conveyed to James Kretzschmar as recorded in Book 92504,

Pagas 840 and 642, for the northeacst corner hereof;

THENCE S34°27'09"W 3303.22 Feot poperally following a Tence with the sast line
of soid 55.13 acras and the west line of said 3,860 aoros, a 32.476 acre tract
conveyed to Marvin & #arie Kretzschmar as rocordod in Book 9504, Page 847,
Trovis County Doed Records, and tho wast line of tho Harkina/Wittig Subdivision,
passing nt 2094.82 feet a %" stcel pin found on.the south line of the Hugh
Meolure Survey No. 94 and north line of the Hugh McClure Survey Mo, 63, to a L*
steel pipe found at tha southwest corner of Lot 1 of shid Harkins/wittig Sub-

division, Tor the southeast corner hercof;

THENGE generally Tollowing a fence with the sowth line of said 63.13 acres and
the north line of Wastviow Estates Section 3, a subdivision recorded in Book 65,

Pagt 85, Travis County Plat Rocords, thess 3 courses:
1) N58°21'33"W 347.69 feet to a %" steel pin Townd at the mutusl nerth cornor of

Lots 21 and 22, for angle polint,
2) H59%01'17*W 59,03 feat to a %" steal pipa found in tha north Line of Lot 21,

for angle point,
4) Ns0*27'38*W 215.76 feet to a &" steel pipe found in the nerth 1line of Lot 20,

at the southwast cormer of said 53,13 acres and southeast corner of said Rosie
Worrell tract, for southwast cornar heroaf;

THENGE with the west line of said 53.13 acres and east line of said Worrall

tract these 2 courses:
1) N32°37°'24"E 1302.47 feot to a %" steel pin found in a rock mound, on tho cast

side of a2 dirt road, at thoe north Line af the Hugh McClure Survey No. 63 and

south lina of the Hugh McGlure Survey Ho. B84, for angle point,
2) Haz*46'10"E 2222.75 Toot to the POINT OF BEGINNING, containing 63.113 acras

of land, more or less. BEARING BASIS: east liae of 53.13 acres (7238/482)

FILED AND RECORDED .

ECORDS
OFFICIAL PUBLIC R .

Cna iblranrect

oct s, zort oa:es Pt 7011146026

PEREZTA: $44.80

Dana DeBeauveir, County Clerk

Travis County TEXAS




City of Austin q
Law Department

301 W. 2™ Street, P.O. Box 1088
Austin, Texas 78767-1088
(512)974-2268

Writer's Direct Line Writer's Fax Line

512.974-2974 512-974-6490
October 27, 2011
Robert Kleeman
MUNSCH HARDT KOPF & HARR, P.C.
Frost Bank Tower

401 Congress Avenue, Suite 3050
Austin, Texas 78701-4071

Re: Promiscland Zoning Appeal (SP-2011-0185C)

Dear Robert:

Per your request, I am writing to explain why the Planning & Development Review
Department (“PDRD”) has rejected your administrative appeal of October 21,2011 as untimely.

City Code Section 25-1-182 (frutiating an Appeal) requires that an administrative appeal
be submitted no later than 20-days after the decision was made. In this case, while Title 25 does
provide a right of appeal for zoning determinations, the decision to allow construction of the
outdoor amphitheater as part of a religious assembly use was made by Director Guerasey on
December 23, 2008, which is well beyond the 20-day limitations period. Ihave attached a copy
of the use determination, which was made by email, along with the applicant’s initial request and
more recent comespondence from staff outlining conditions on the project.

As we discussed, in most cases the date of a zoning use determination will be the date of
the site plan or permit approval for the project. However, in some cases use determinations are
made by the Director well before a development application is submitted, and that is what

occurred in this case.

We recognize that this process is more informal than what is required for a development
approval. AsImentioned, some cities require a separate application if a developer wants to
obtain (and later rely on) a use determination before applying for permits. However, the City’s
Land Development Code does not require a formal application for a use determination, and there



Robert Kleeman
October 27
Page 2

is no legal requirement against making such determinations by correspondence. The Board of
Adjustment has considered timely appeals of such determinations in the past.
Since

Brent D. Lloyd
Assistant City Attorney

cc Greg Guemsey
George Zapalac
Sarah Graham

%
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ATTORNEYS & COUNSELDRS
Dallas | Houston { Austin

ROBERT J. KLEEMAN

Wiiler's Direc Dial: $12.391 5115
E-Malt: rklsemar: rs¢h com
Duesd Fax: 5124828932

December 32,2011

Via Email and Regular Mail

Mr, Brent Lloyd

City of Auslin

Legal Departrncnt

301 W. 2" Streer

Austin, Texas 78701-3906

Re:  Appeal of Land Use Determination Interpretation; Dream City Development; SP-2011-
0186C ("Pennit"); 33.113 Acres Located at 8901 W. Hwy 71 ("Property™)

Dear Mr. Lloyd:

On October 21, 2011 the Hill Country Estates [lomecowners Association ("HCE") filed an appeal of
certain land use determinations embedded in the approval of the Permil, including, the October 2, 2011
public restrictive covenant recorded in Document No. 2011146026 Official Public Records of Travis
County, Texas ("Restrictive Covenant"). On behalf of HCE, this letter responds to your October 27, 2011
leticr which provides the reasons for the City of Austin's denial of the HCE appeal. Attached to your
letier were copies of a Decermber 17, 2008 letter from Carl Coenley to Greg Guernsey, a December 23,
2008 cmail from Greg Guernsey to Carl Conley and a July 13, 2011 letter from George Zapalac 1o Lamy
Hanrahan.

In your letter you write that the City denied HCE's appeal because City Code Section 25-1-182 requires
that an administrative appeal be submitted no later than 20-days after the decision was made. You note
that the "decision"” to allow the construction of the outdeor amphitheater as past of religious assembly use
was made by Direclor Guernsey on December 23, 2008. Your lctter neither describes any other
"decisions” regarding uses allowed on the Property nor identifies any other basis for rcjecting the HCL
Appeal. :

HCE disputes the City's conclusion that all of the IICE appeal issues are encompassed within the
December 23, 2008 email. HCE contends that the issues raiséd in the HCE appeal pertain to
interpretations and determinations that appear for the first time in the Restrictive Covenant.

MHDocs 3570351_1 980539.2



Mr. Brent Lioyd
Dceember 12, 2011
Pape2

Director Guemnsey executed the Restrictive Covenant in the same capacity that he issued the December
23, 2008 email. As you state in your letter, a Jand use delermination can be informal but will typically
have the same date of that the site plan or permit is approved. In light of the City's claim that the
December 23, 2008 email constitutes a formal land use determination under Section 23-2-2 (even though
the email does not reference such a legal slatus}, HCE coniends that the Restrictive Covenant must be
accorded the same Jegal status to the exient that the Restrictive Coyenant exceeds or differs from the
terms of the December 23, 2008 email. HCE filed its appeal on October 21, 2011 within 20 davs of the
execution of the Restrictive Covenant by Greg Guernsey.  Without waiving its assertion that the
December 23, 2011 email is a legally invalid determination under Scction 25-2-2, HCE mainiains that its
appeal was timely filed regarding the expansion of the definition of "rcligious assembly" and other
provisions in the Restrictive Covenant that are beyond the lerms and conditions of the December 23, 2008
ermail. The HCE appeal should be forwarded 1o the Board of Adjustment for consideration of the appeal
issues described below.

FACTS RELATING TO HCE APPEAL
CARL CONLEY LETTER

In his Decembeér 17, 2008 letter to Greg Guemsey Carl Conley wrote: "The church building includes a
typical indoor audilorium for 3500 scats. This indoor facility will be used for various religious asscmbly
aclivities including worship services, weddings, funerals and educational and musical presentations.”

Mr, Conley goes on to write that the church building will be used for "rron-religious non-profit civic uses
such as neighborhood meetings, boy scouts/girl scout meelings, school graduations, public meetings, etc.
Again, these uses would be for non-profit activities... Tfiere may be some activitics thet would include u
fee that would be used to provide benefit o an individual or group that lhad a special emergency
aeed...or for some charitable organizations. All of these are typical of the use of a church facility.”
{emphasis added)

Mr. Conley clearly distinguishes "religious assembly” uscs (worship services, weddings, funerals and
educational and musical presentations) from "civie” uses (neighborhood mectings, boy scouts/girl scout
meetings, school graduations, public mectings and charity events). Mr. Conley also states that the civie
uses he described are typical uses of a church facility. He does not contend that these civic uses constituie
"religious assembly.”

GREG GUERNSEY DECEMBER 23. 2008 EMAIL
In response to Mr. Conley's letter, Director Guernsey sent the December 23, 2008 email:

" have reviewed vour letter and attachment. Since the worship building and the outdoor
amphitheaier are botli being primarily uscd for religious assembly uses, I don't see a
problem with these fwo facilities co-localing on the property. [ wnderstand that the
educational and musical presentations will he limited in scope and will be subordinare
to the primary religious assembly use. | also understand the church will be complaint
[sic] with all applicable City Codes and ordinances, including the noise ordinance.”
{emphasis added)”

If the primary use of one or both of the facility does change from a religious assembly

use to 2n outdoor eniertainment or an indoor entertainmcnt usc, a zoning change may be
required.”

MHDocs 3570351_1 980639.2



Mr. Brent Eloyd
December 12, 2011
Page 3

In the emphasized sentence, Director Guernsey states that the “religious assembly" use (regularly
scheduled religious worship or religious cducation) must be the predominale use of the worship building
and the outdoor amphithcater. Mr. Guernsey places two limitations on “educational and musical
presentations.” One, they must be "limited in scope,” meaning, b part, of short duration, Two, they are
- subordinate to the primary use of religious assembly, meaning the frequency of “educational and musical
presentations” must be much less that "religious assembly” aclivitics,

Director Guemsey does not mention any of the civic uses described by Mr. Conley in his December 17,
2008 letter. Mr. Guernsey's email does not incorporate or adopt the Carl Conley letter. There is no basis
to interpret Mr. Guernsey's email as interpreting a "religious assembly” use 1o include the "civic” uses
described in Conley’s letler. Instead, Mr. Guecnsey states that the church must comply with all applicable
City Codes and ordinances, including, presumably, Chapter 25-2 which establishes allowable uses in RR.
zoning districts.

JULLY 13,2011 GEORGE ZAPALAC LETTER

The July 13, 2011 George Zapalac letier to Larty Hanrahan includes the following:

"The applicant has represented to City staff that the proposed use of the site for Promiseland West
Church — SP-2011-0006C will be Religious Assembly, as defined by tie Land Development
Code 25-2-6(B)(41)...As you can see, the request on which PDRD based its use deterntination
included significant limitations on the nature and extent of the proposed amphitheater wiich
ensure fts consistency with a Religious Assenbly use. (emphasis added)

Accordingly, any sile plan approval for the project would be conditioned on the execution and.
recording of a public restrictive covenant that sets forth these specific limitations outlined in the
2008 request, as well as additional restrictions that “help to identify/clarify specific uses that dre
not permitted under the proposed religious assembly use.”

Since PDRD issued its 2008 determination, representations have been made regarding site uses
that may go beyond the scope of a Reliyivies Assembly use. The conditions outlined above, as
set forth in the 2008 Conley letter, would effectively prolibit any such non-Religions Assembly
#ses at the site. " (emphasis added) '

Mr. Zapalac's letter is quoted here to establish that Mr. Guemnscy's December 23, 2008 “determination”
had not be superseded by any subsequent land use determination. In his letter, Mr. Zapalac incorrectly
describes the "non-religious non profit civic uses” outlined in Mr. Conley's tetter as "religious activities.”
Mr. Zapalae's error is of no import because he does nol have the authority to make or issue a land usc
determination under Section 25-2-2 of the Land Development Code.

Mr. Zapalae does acknowledge that public statements made by the applicant regarding its intended use of

the outdoor amphitheater for various activiiies that could fall outside of the scope of a religious assembly
use, as defined in the Land Development Code. Mr. Zapalac's comment comports with City staff site plan
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Mr. Brent Lloyd
December 12, 2011
Page 4

review comment SP-15, update 1 for SP-2011-0006C'. As you know, HCE and other nearby
neighborhoods have provided the City examples of repeated statements by the applicant that the applicant
intended to use the outdoor amphitheater for non-religious assembly uses. Mr. Zapafac's letter and Staff
comments strongly support the conclusion that the one or more of the applicant’s intended uses of the
outdoor amphitheater, 2s reported in the media and on the applicant’s blog, were not authorized by the
December 23, 2008 email.

Notwithsianding the Staff's recognition that the applicant’s intended uses of the amphitheater cxeceded the
limitations of the December 23, 2008 email, the City executed the Restrictive Covenant.

NEW INTERPRETATIONS IN THE RESTRICTIVE COVENANT

HCE appealed four interpretations embedded in the approval of the Permit and 1he Restrictive Covenant?
HCE appeal issues 2 and 3 address the Planning and Development Review Department interpretation: [2}
“that expands the definition of Religious Assembly (25-2-6(41)) to include "musical and theatrical
performances” and concerts, if the concert is held for a charitable purpose;* and {3] "that an outdoor
amphitheater that seats 1,000 people is a principal use of the property if the applicant claims a Religious
Assembly use.” (emphasis added). Appeal point 3 means that City staff accept a use as allowed under
*retigious assembly” merely on the basis of the applicant claim the use was 2 religious assembly use.

Below is a list of the new inierpretations and dcterminations that are materially different than the
inierpretation of December 23, 2008. To the extent that these interpretations are different from the lerms
of the December 23, 2008 email, they constitute new interpretation under Section 25-2-2 that HCE timely
appeated.

1. The Restrictive Covenant is the first time that Director Guemnsey interpreted "religious assembly™
use to include “theatrical performances.” If the Restrictive Covenant complicd with the interpretation
found in the December 23, 2008 email, the term "theatrical performances” would not have been included
at all.

3 Scction 1.C of the Restrictive Covenant is the first {ime that Direcior Guemsey interpreted
"religious assembly" use to include "charitable events." The Carl Conley lciter describes charitable
evenls as "non-religious non-profit civic uses." The December 23, 2008 email does not mention any of
the civic uses deseribed by Mr. Conley 2nd certainly does not categorizes "non-religious non-profit civic

uscs” as within the category of "religious assembly™ use.

3. The Restrictive Covenant is the first time that Dircctor Guemsey interpreted “"musical or
theatrical performances” (Section 1.A.2) as principal or primary uses under "religious assembly.” In the
December 23, 2008 email, "musical presentations” were required to be subordinate to the primary use of
religious assembly and to be of lmited scope. The uscs described in Restrictive Covenant Section L.C,
regarding “occasional charitable events (including concerts and performances,” can only be interpreted as
placing "conceris and performances™ within the category of "musical or theatrical perfonnances” found in
Restrictive Covenant Section [LA.

! The site development permit application for the Preperty prior to its withdrawal and resubmital of the site develepment permit application for
the Permil.

% My letter addressed o B3oard of Adjustment Cleair JefT Jack was delivered with and is part of the HCE appeal documents delivered 1o the City of
Austin on Oaober 21,2611,
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Mr. Brent Lloyd
December 12, 2011
Page 5

In contrast to Sections I.A and L. C, Section LB lists "cuslomary and incidental sccessory uses™ associated
with “religious assembly” use. If the Restrictive Covenant complied with the interpretations in the
December 23, 2008 email, thea Section [.B would have included "musical presentations” and Section L.C
would not have been included at all.

4. The Restrictive Covenant provision thal a benefit concert or performance is a principal use
without any objective limitation on the frequency of such events is materially different than ihe December
23, 2008 email inferpretation of "musical presentation” as a secondary or subordinate use. The only
apparent attemnpt in the Restrictive Covenant 1o limit the pumber of concerls and "performances” s the
word "occasional." The Restrictive Covenant, however, does not define the form "occasional.™ As a
result, the Restrictive Covenant does not place any objective limit on the frequency of benefit concerts or
charitable events as required by the December 23, 2008 email.

R Unlike the text of the December 23, 2008 email, the Restrictive Covenant docs not require
"regularly scheduled warship or religious education” to be the predominate use of cither building.

6. The Restrictive Covenant does not contain the “limited in scope” coristraint on "educational and
musical presentations" found in the December 23, 2008 email. The Restrictive Covenant can be
interpreted to authorize concerts, which by definition and cxperience, are not limited in scope or duration.

7. In the December 23, 2008 cmail Mr. Guernsey wrote that he had "no problem" with the worship
building and outdoor amphitheater co-localing on properly if doth are being used primarily for religious
assembly uses. Section 23-2-6(41) defines Religious Assembly use as:

“regular organized religious worship or religious education in a permanent or temporary
building. The use exeludes private primary or sccondary educational facililies,
cominunity recreational facilities, day care facilities, and parking facilitics.” {cmphasis
added)

Under this Land Development Code definition, "religious assembly" has a narrow definition that excludes
many other uses which are commonly associated with a church or a "religious assembly” use structure,
Mr. Conley is correct when he wrole: "All of these [non-religions non-profit civic uses] are typical of the
use of a c/urch facility.” Under the Land Development Code, the use of a church facility for "civic uscs”
does not, however, result in 2 code amendment that adds "non-religious non-profil civic uses® to the
allowed activities under "religious assembly” use. As you know, the Land Development Code includes
other defined land use categories, such as, "club or lodze” and "community recreation-private,” that
encompass the "non-refigious non-profit civic uscs mentioned by Mr. Conley:.

Under Section 25-2491, “club or Jodge" and “"communily recreation” {private and public) are conditional
uses in the RR zoning distric. Mr. Guernscy does not have the authority to convert a conditional vse into
an allowed use much less 1o authorize a conditional vse as a primary allowed use. The December 23,
2008 email did not articulate such an authorization; but the Restrictive Covenant does.

Riverbend Baptist Church ("Riverbend") and the Dell Jewish Center ("DIC") are examples of large
campuses providing a variety of community services thal are operaied by a religious group. The
respective PUD ordinance for cach facility includes an extensive list of permitied and prohibited
community and civic oriented uses, including, "cfub or lodge,” "comrmunily recreation” (private and
public) and "religious assembly.”

* Ord. No, 20080925-135, Part 5, PUD Zoning for Dell Jewish Center and Ord. No. 20001214-97, Part 4, PUD zoning for Riverbend Church,

MHBocs 3570351_1 980635.2



Mr. Brent Lioyd
December 12, 2011
Page 6

The Riverbend PUD and the DIC PUD ordinances are consistent with the interpretation of the Land
Development Code that "religious assembly” is a distinct and separate regulated usc from other activitics
that are typically found at a church facility. Ncither the December 23, 2008 email nor prior zoning
ordinances for multi-function religious assembly facilities support the new and expansive interpretation of
the new primary or principal uses allowed uader "religious asscmbly” found in the Restrictive Covenant,

fn that the Restrictive Covenant authorizes "non-religious non-profit civic uses" as primary uscs of both
buildings, the Restrictive Covenant ebandons the limitation set forth in the December 23, 2008 email that:
allows the co-location of the worship building and the outdoor amphitheater jf both buildings are used
primarily for "religious assembly.” Instcad of enforcing the terms of the December 23, 2008 email, the
Restrictive Covenant fundamentally changes the nature and scope of the activates allowed under
"religious assembly" use in 2 RR zoning district.

If it remains the City's position that the only Jand use determination made under Section 25-2-2 that is
applicable to the Permit is the December 23, 2008 email, then the Restrictive Covenant must be modified
to strictly conform with the terms of the December 23, 2008 email. If it is the Cin's position that the
Restrictive Covenant (and not the December 23, 2008 email) is the document that regulates the use of the
Property, thea the Restrictive Covenant must constitute a new land use determination under Section 25-2-
2. In the latter case, the HCE appeal was timely filed under Section 25-1-182 of the Land Development
Code and the appcal must be forwarded immediatcly to the Board of Adjustment for 2 public hearing.

Since construction has started on the Property, it is of great urgency that the City respond to this Jeder as
quickly as possible. Pleasc let me know if the City will forward the HCE appeal to the Board of
Adjustment or revise the Resirictive Covenant to strictly comply with the terms and conditions of the
December 23, 2008 email. [ would appreciatc a written response by December 22, 2011.

Very truly yours,

Robert J. Klecman

RIK/dIr

cc: Suc Edwards, Assistant City Manager (vig enail)
Greg Guernscy (via emuail)
Marc Ott, City Manager (via emaif)
Mayor and City Council {via email)

MHDocs 35703511 980632.2
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City of Austin
Law Department

301 W. 2™ Street, P.O. Box 1088
Austin, Texas 78767-1088
(512) 974-2268

Water's Fax Line

Writer's Direct Line
512-974-64%0

512-974-2074

December 30, 2011

Robert Kleeman

Munsch Hardt Kopf & Harx
401 Congress Avenue, Ste. 3050
Austin, TX 78701

Re: Dream City Site Plan [SP-2011-0186C)}—Zoning & Administrative Issues

Dear Mr. Kleeman:

After reviewing your letter of December 12, 2011, we have advised the Planning &
Development Review Department (“PDRID”) that your appeal is barred on timeliness grounds for the
reasons set forth in our previous letter of October 27, 2011.

The zoning issues related to this development were resolved in December 2008 by Director
Greg Guemsey’s determination that construction of the proposed outdoor amphitheater is allowed as
partof areligious assembly use. That determination was made in direct response to the applicant’s
submittal, which included conceptual plans as well as alist of specific uses and associated conditions
to be imposed via a restrictive covenant. The 2008 determination must be presumed to incorporate
the uses and conditions detailed by the applicant’s submittal.

The restrictions in the covenant do clarify particular requirements in order to assist with
enforcement and administration, but they do not constitute a new use determination under Section
25-2-2 (Determination of Use Classification) or contradict Director Guernsey's prior 2008
determination. In particular, there is no indication that non-religious assembly uses will be permitted
unless they are accessory to the principal use of religious assembly. As stated in Mr. Guemsey's
2008 detenmination, such uses “will be limited in scope and will be subordinate to the primary
religious assembly vse.”

It should be emphasized that the terms of the covenant are not an exhaustive list of
limitations applicable to use of the amphitheater, but merely those included as part of the applicant’s
2008 submittal. City Code imposes numerous other restrictions, including the requirement that any
accessory use be “incidental to” the principal use of religious assembly. To the extent an accessory
use of the amphitheater exceeded that scope, enforcement would be appropriate regardless of
whether the applicant had violated a term of the covenant



Robert Kleeman
December 29, 2011
Page 2

The line between accessory and principal use can be difficult to define, but the Director will
carefully consider any alleged violations related to the frequency or intensity of activity at the
amphitheater. Additionaily, as outlined in my email to you on December 7, 2011, any use of sound
equipment on the property will require a sound amplification permit under City Code Chapter 9-2
(Noise and Amplified Sound) as well as compliance with other restrictions under the City’s noise
regulations. Where a permit is songht for outdoor music, the City has authority under the ordinance
to impose conditions to mitigate the impacts of events on adjoining properties, including limitations
on the size, scale, and duration of the event. If such permits are requested, Hill Country Estates
would have the opportunity to raise any concerns you may have regarding potential impacts.

Finally, as you may be aware, earlier this month the City Council initiated code amendments
that would establish clearer requirements for appealing use determinations. Consistent with existing
practices, however, an informal use determination of the sort at issue in this case is treated as an
appealable decision subject to the 20-day limitations period under City Code Section 25-1-182
(Initiating an Appeal).

Please feel free to contact me if you have further questions or concerns regarding this matter.

Sincerely,

Va2 Zen(__

Brent D. Lloyd
Assistant City Attorney

cc Greg Guemsey
Sue Edwards
Deborah Thomas
Chad Shaw
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GREG GUERNSEY

2/20/2013 P

25 (Pages 97 to 100)

37 99
1 terms of what the statute says? [ mean, I've read it 1 Q. And I'mnot sure what a columbarium is. Asc
2 correctly. 2 you? Ithink|know, but ~
3 A. Perhaps if you could give me a specific 3 A 1think I know, too. 1'd have to go back and
4  example. 4 actually look up the definition. I think the state
5 Q. F'm just reading the statute, Mr. Guemsey, 5  definition has actually changed. But no, [ would agree
6  and I'm just asking you if there's something else, some | 6 that it's not an amphithealer.
7 other interpietive provision of the statute that [ need 7 Q. Okay. So nonc of the accessory uses for
8  talook at that I'm not reading. Because what it says 8 principal eivic use would be applicable to the
9 is - 9 amphitheater, would it?
10 A. Tguess {o the extent that we're talking about { 10 A. As nnaccessory, vo. AS a principal, yes, in
11 accessory use, that may be correct. 11  this case.
12 Q. Andif you look at 25-2-897, which is 12 Q. An amphitheater, are you aware of a bunch of
13 “Accessory Uses for a Principal Civic Use." Right? 13 churches, synagogues, mosques or places of worship that
14 A. Olkay. 14  arc outdoor amphitheaters in the city of Austin?
15 Q. And is a religious assembly a civic use? 15 A. The particular case that was presented to me,
16 A. A religious assembly is a civic use. 16 and I would have to go back to look through some of the
17 Q. Okay. So "For a principal civic use, the 17 decuments which may be in here or that you have —
18 following are accessory uses: A dwelling unit ... 18 Q. Yeah, we will.
19  occupicd by a family.” Okay. That's notan 19 A. =T think it was described that the
20 amphithester, is it? 20 activities that would take place in one building, the
21 A. No,sir. 21 main building, would also be the same that would take
22 Q. “Refreshment stands and convenience foodor | 22 place in this particular building, the amphitheater
23 beverage sales that serve a public ... use.,” That might | 23 building.
24 beinan amphitheater, but thal’s not an amphitheater | 24 Q. So disc goll?
25 itself, is it? I mean, you're not using a 1,000-seat 25 A. I'm not sure what you mean.
28 100
1 amphitheater to sell refreshments. | mean, that's 1 Q. Is disc golf going to take place in the main
2 incideantal fo it, isn't it? 2 building?
3 A. 1 would agree, yes. 3 A. The eeligions worship is the principal use on
q Q. An amphithenler isn't a cafeteria, a dining, 4 this property. 1'm not sure i they play disc golfin
5 hall or similar food services that are primarily for the 5  the sanctuary of most churches -
6  convenicnce of the employees, residents, clients, 6 Q. How about -
7 paticnts, or visitors, is it? 7 A. — synagogues or other places of worship.
8 A. That onc may actually be 2 Jittle different B Q. How about dance lessons?
% with respect to religious assembly uses, We've had, { 9 A. The Zumba thing you were talking about?
10 belicve, instances in the pastin the city of Austin 10 Q. Zumba, piliates, cxercise instruction?
11 where we've had soup kitchens come up, and we've suid 11 A. Ithink — I think there are many religious
12 that that is integral {o the principal use and pot 12 assembly wses in the city of Austin that provide
13 pecessarily accessory in all cases. 13 services thal may account for various aclivilies which
14 Q. Okay. But that's pot an amphitheater, is it? 14  may or may net include those as being really, I goess
13 A. No,sir. 15 you could say incidental and customary that you mighg
16 Q. A gift shop, news stand or similar commercial 16  [Nind in the city.
17 actjvities primarily for the convenience of employees, 17 Q. Tso't that more in the nature of community
18  residents, clicots, patients, or visitors, that's not an 18 recreation than it is in the nature of religious worship
19 amphitheater either, is it? 19 or relipious assembly?
20 A No,sir. 20 A. Community recrealion is probably something
21 Q. Andil's not a — an amphitheater isn't a 21  more specific I mean, and there's a definition of that
22  parking facility, is it? Although it may have one next 22  in here, too.
23  toit itselfit isn't a — you don't park in an 23 Q. Yeah, I'm aware of that.
24  amphitheater, 24 A. Okay. Ilook at that as being different.
25 A. Correct. 25 Q. Mr. Guemnscy, can you have an fllegal activity
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CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
PART I: APPLICANT’S STATEMENT

(Please type)
STREET ADDRESS: 8901 West State Highway 71
LEGAL DESCRIPTION: Subdivision —

53.11 acres as described in the attached restrictive covenant

Lot{s) Block Qutlot Division

ZONING DISTRICT: RR

I/'WE K DuTLER. L SECRETWRY  on behalf of myself/ourselves as
authorized

Agent for_thugc_cuu,'rﬂ-‘f ESTATES rl—weowudls hssel affirm that on_tHE I.%T—ﬂ—

Day of October, 2011, hereby apply for an interpretation hearing before the Board of

Adjustment,

Planning and Development Review Department interpretation is:

1) An outdoor amphitheater that scats 1,000 people is a Religious Assembly use when the
applicant's site development permit application asserts that it is for Religious Assembly;

2) one that expands the definition of Religious Assembly (25-2-6(4 1)} to include "musical and
theatrical performances" and concerts if the concert is held for a charitable purposes;

3) one that an outdoor amphitheater that seats 1,000 people is a pnnmpal usc of the property if the
applicant claims a Religious Assembly use; and

4) that once a Religious Assembly use is applied to a structure, then the approval procedures
mandated by Chapter 25-2 for an outdoor amphitheater (conditional use permit) no longer apply.

1 feel the correct interpretation is:

1) By definition, Religious Assembly use excludes private primary or secondary educational
facilities, community recreational facilities, day care facilities, and parking facilities. A 1,000
outdoor amphitheater is not a customary structure anywhere in the City and is certainly not a
customary structure for religious assembly. Ifa new structure (outdoor amphitheater) is
proposed to fall under Religious Assembly, then the City Council should make {hat determination

after a public hearing.
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2) Since the Land Development Code ("LDC") excludes Community Recreational Facilities,
where one would expect to see musical and theatrical performances, outdoor amphitheaters are
also excluded from Religious Assembly. If concerts and musical and theatrical performances arc
to be added, then the City Council should make that determination after a public hearing.

3) The LDC defines "Principal Use" as the "primary function of a site, building, or facility." As
a Principal Use, the applicant can just build the amphitheater and no other buildings on the
property. A 1,000 seat outdoor amphitheater, regardless of who owns or operates the facility,
constitutes "Outdoor Entertainment," as defined in 25-2-4(45) and must be regulated and
approved as an outdoor entertainment use.

4) This type of structure used for outdoor concerts, musical and theatrical performances is not a
permitted use in any zoning classification,; it is always a conditional use that the Land Use
Commission must approve. The applicant must file for a zoning change and then a conditional
use permit to operate an outdoor amphitheater.

NOTE: The board must determine the existence of, sufficiency of and weight of evidence
supporting the findings described below. Therefore, you must complete each of the applicable
findings statements as part of your application. Failure to do so may result in your application
being rejected as incomplete. Please attach any additional support documents.
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1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:

The four interpretations ("Interpretation") are based on the applicant's statement that the outdoor
amphitheater will be used for "Religious Assembly." "25-2-6(41) Religious Assembly use is
regular organized religious or religious education in a permanent or temporary building. The use
excludes private primary or secondary educational facilities, comurunity recreational facilities,
day care facilities, and parking facilitics." (emphasis added)

The Interpretation approved the outdoor amphitheater as a principal use of the property. This
meauns, the applicant could just build the outdoor amphitheater and parking on the property.
Given the large size of the outdoor amphitheater, it is beyond question or any reasonable doubt
that the Interpretation far exceeds the authority of the Director to approve a use that is strictly
prohibited in RR zoning or to administratively approve a use that can only be approved as a
conditional use.

According to the Texas Supreme Court, the Texas Religious Freedom Act ("TFRA") provides
that "a government agency may not substantially burden a person's free exercise of religion
[unless it] demonstrates that the application of the burden to the person...is in furtherance of a
compelling government interest and is the least restrictive means of furthering that interest."
There can be no question that the City has a compelling interest in regulating the location and
community impacts of outdoor amphitheaters. It is also beyond question that TFRA does not
authorize an administrative approval process when Chapter 25-2 requires a conditional use permit
approval process for outdoor amphitheater..

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

The Interpretation authorizes a principal use (outdoor amphitheater) that is not in character with a
RR. zoning district or any residential district. The Interpretation authorizes a principal use that is
not in character with any zoning district in the City. An outdoor amphitheater, particularly one
that js for 3,500 people is a commercial type use that requires a conditional use permit. See 25-2-

491 Use Chart.

3. The interpretation will not grant a special privilege to one property inconsistent with other
properties or uses similarly situated in that:

The Interpretation being appealed grants an unprecedented special privileges to the applicant by
allowing the applicant to avoid 1) filing a re-zoning application to obtain a base commercial
zoning district in which outdoor entertainment is a conditional use; and 2) requirement of
obtaining a conditional use permit. The interpretation grants the applicant a substantive right or
privileges not allowed under Chapter 25-2 by 1) authorizing a principal use (outdoor
amphitheater) prohibited in 2 RR zoning district; and 2) authorizing a conditional use without
obtaining a conditional use permit. The Interpretation denies due process to the adjoining
landowners and usurps the authority of the Planning Commission to approve a conditional use

permit.

The reason such venues require conditional use permit is due fo the significant, adverse impacts
on adjoining land. Therefore, an outdoor amphitheater use can not be approved administratively,
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Pursuant to interpretation being appealed, so long as a religious assembly use exists on the land, \“
an outdoor amphitheater can be built and operated . Further, the interpretation authorizes uses \

that are otherwise prohibited in the RR district so long as the use is for charitable purposes or any

activity that constitutes "Religious Assembly, such as "Musical or theatrical performances.”

Please note the bolded langnage. The interpretation gives any owner of the property that has a tax

exemption to hold as many "Musical and theatrical performances" that it wants.

APPLICANT/AGGRIEVED PARTY CERTIFICATE - I affirm that my statements contained
in the complefte ajEi:n are true and correct to the best of my knowledge and belief.

-

Signed L= anl Printed 1™ BOTLER

Mailing Address__ Tioo Ble T STHL LAME

City, State & Zip__PusTisd , Tx 18136 Phone_S12- 268 2689

OWNER'’S CERTIFICATE — I affirm that my statements contained in the complete application
are true and correct to the best of my knowledge and belief.

Signed Printed

Mailing Address

City, State & Zip Phone




Robert Kleeman
9607 Dawning Court
Austin, Texas 78736

October 21, 2011

Mr. Jeff Jack, Chair
Board of Adjustment
City of Austin

P.O. Box 1088
Austin, Texas 78767

Re: Interpretation Appeal by Hill Country Estates Homeowners Association
("HCEHA"); SP-2011-0185C ("Permit")

Dear Mr:

| am a resident of Hill Country Estates and a member of the HCEHA. | am writing this
letter on behalf of Kim Butler who is the Secretary of the HCEHA. | am tendering this
Interpretation Appeal within 20 days of the HCEHA receiving written confirmation that the City
has administratively approved the Permit that allows the consiruction and operation of a

conditional use.

As described in Section 25-1-131(A){(1)(c), the HCEHA is a neighborhood organization
that has an interest in the development of the 53.113 acres located at 8901 W. SH 71, Austin,
Texas. The 53 acres is the property described in SP-2011-0185C and is described in the
restrictive covenant recorded in Document No. 2011146026, Official Public Records of Travis
County, Texas ("Property”). The HCEHA has met the requirements of Section 25-1-131(C) by
communicating its concerns regarding the proposed development described in the permit.
Enclosed is a copy of correspondence to City staff regarding site development pemit
application case SP-2011-0185C ("Case"). Also, please see the enclosed print of the screen
from the City's web site regarding the Case to verify HCEHA's interested party status.

As stated in the previous correspondence to City staff and the Interpretation Appeal
application form, HCEHA appeals the administrative decision to approve an outdoor
entertainment venue with 1,000 fixed seats and a hill side seating area that the applicant has
represented can hold an additional 2,500 people. The Permit authorizes the use of the Venue
- for concerts and musical and theafrical performances. Under Chapter 25-2-4(45), such a
structure and use are classified as Outdoor Entertainment. Under Section 25-2-491(A), this
type of structure is not a permitted use in any zoning district and is a conditional use in a limited
number of commercial zoning districts. The Property is zoned RR and is surrounded by

residentially zoned property.

Outdoor Entertainment is a strictly prohibited use in all residential zoning districts. Even
where an Outdoor Entertainment venue is conditionally allowed, it requires a conditional use

MHDocs 3501416_1 980639.2
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permit. By classifying Outdoor Entertainment as a conditionally use, Chapter 25-2 provides
adjacent property owners procedural rights and protections by requiring a Land Use
Commission to hold a public hearing before approving a conditional use permit. Further,
Chapter 25-5 specifies that conditional use permits are purely discretionary in nature, just like
zoning. In other words, approva! of a conditional use permit is a legislative function.

By interpretation, City staff has usurped the legislative authority of the Planning
Commission by administratively approving the Permit which includes the Venue. The
administrative approval of the Permit has denied the adjoining property owners their due
process rights granted by Chapter 25-2. That is, Outdoor Entertainment is strictly prohibited in
RR zoning. Under Chapter 25-2, the applicant should have requesied a zoning change to a
zoning district in which Outdoor Entertainment is allowed as a conditional use. If the Permit
applicant obtained the requisite re-zoning, then the Permit applicant would be required to file a
conditional use permit application. The HCEHA and its members have been denied their rights
under Chapter 25-2. As a result of the interpretations being appealed, the Permit applicant has
received several special benefits and privileges- the administrative approval of a use and
structure without appropriate zoning or a conditional use permit.

Finally, one of the interpretations being appealed has the effect of substantively
amending the definition of "Religious Assembly” in Chapter 25-2 by adding an outdoor
entertainment venue as an included use even though Section 25-2-(41) clearly excludes
“community recreational facilities” as religious assembly. Again, amending the definition of
Religious Assembly in Chapter 25-2 is a legislative function of the City Council. In effect,
approval of the Permit constitutes an amendment of 25-2-491 to show Outdoor Entertainment
as a permitted use in all zoning districts if the applicant claims the use is a religious assembly.

The HCEHA requests the Board of Adjustment to grant its appeal and instruct City staff
to take immediate action to cancel the approval of the Permit so that the Permit applicant is

required to following the requirements of Chapter 25-2, including the necessity of obtaining a
conditional use permit for an appropriately zoned tract of land.

Thank you for your consideration.

Very truly yours,

Robert Kleeman

Enclosures

MHDocs 3501416_1 980639.2
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City of Austin
[aw Depariment

A W. 2™ Street. P.¢J. Box 1088
Austin, Texas 78767-1088
1512y ¥74-2268

Wriler's Direet Line Writer's Fax Line
513.974-2974 512-974-6490

October 27, 2011

Robert Kleeman

MUNSCH HARDT KOPF & HARR, P.C.
Frost Bank Tower

401 Congress Avenue, Suite 3050

Austin, Texas 78701-4071

Re: Promiseland Zoning Appeal (SP-2011-0185C)

Dear Robert:

Per your request, I am writing to explain why the Planning & Development Review
Department (“PDRD") has rejected your administrative appeal of October 21,2011 as untimely.

City Code Section 25-1-182 (Initiating an Appeal) requires that an administrative appeal
be submilted no later than 20-days after the decision was made. In this case, while Title 25 does
provide a right of appeal for zoning determinations, the decision to allow coastruction of the
outdoor amphitheater as part of a religious assembly use was made by Director Guernsey on
December 23, 2008, which is well beyond the 20-day limitations period. I have attached a copy
of the use determination, which was made by email, along with the applicant’s initial request and
more recent correspondence from staff outlining conditions on the project.

As we discussed, in most cases the date of a zoning use determination will be the date of
the site plan or permit approval for the project. However, in some cases use determinations are
made by the Director well before a development application is submitted, and that is what

occurred in this case,

We recognize that this process is more informal than what is required for a development
approval. As I mentioned, some cities require a separate application if a developer wants to
obtain (and later rcly on) a use determination before applying for permits. However, the City’s
Land Development Code does not require a formal application for a use determination, and there

EXHIBIT_[ ° P)




Robert Kleeman
QOctober 27
Page 2

is no lepal requirement against making such determinations by correspondence. The Board of
Adjustment has considered timely appeals of such determinations in the past.

Brent D. Lioyd
Assistant City Attorney

cc Greg Guernsey
George Zapalac
Saruh Graham
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City of Austin
Law Department EXHIBIT “&

301 W. 2™ Street, P.O. Box 1088
Austin, Texas 78767-1088
(512) 974-2268

Wnater's Direct Line Wnter's Fax Line
512.974-2974 212.974-6490

June 13, 2013

Robert Kleeman

Munsch Hardt Kopf & Harr
401 Congress Avenue, Ste. 3050
Austin, TX 78701

Re: Promiseland West—Appeals of Building Permit for Amphitheater

Dear Mr. Kleeman:

In support of the Director of Planning & Development Review (“PDRD”) and the
Building Official, I am writing in response to the two appeals you filed to the above-
referenced building permit issued for an amphitheater previously approved in connection
with the Promiseland West site plan.

After reviewing your submittals and the prior record in this case, the Director has
determined that the appeals are untimely and do not fall within the subject matter jurisdiction
of either the Board of Adjustment (“BOA”) or the Building & Fire Code Board of Appeals
(“BFCBA”). Following is a summary of the reasons for the Director’s decision.

L BOA Appeal

A.  Prior Zoning Determinations

Though styled as an appeal of the May 2013 building permit,' the bulk of your BOA
appeal challenges prior administrative determinations and staff-level communications made
in connection with the amphitheater between 2007 and 2011. The allegations at pages 1-9
focus on the Director’s 2008 zoning use determination and the 2011 site plan approval and
related restrictive covenant, along with various staff emails from 2007-2008.

! Since your appeals allege error in issuance of the building permit, it is assumed for purposes of this letter that
you are challenging BP No. 2013-047496-BP, which is attached hereto for reference, The document included
and cited in both appeals, however, is the separately issued plan review.

pa———
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Appeal of these prior determinations is untimely under City Code § 25-1-182
(Initiating an Appeal) for reasons explained in my letters to you on October 27 and December
30, 2011, both of which are attached to your appeal. Additionally, on March 21, 2013, the
Travis County District Court (Livingston, J.) granted a plea to the jurisdiction filed by the
City in response to litigation brought by your client challenging these same determinations.
As you are aware, that case remains pending on your client’s appeal to the Third Court.

B. Building Permit

A copy of the building permit, issued on May 10, 2013, is attached hereto- for
reference, but was not included with your appeal as required under City Code § 25-1-183(3)
(Information Required in Notice of Appeal). The only error alleged in connection with the
permit is a notation on the City’s website listing the structural “Sub Type” as: “Amusement,
Soc. & Rec. Bldgs.”

That notation does not appear on the actual building permit, nor does it constitute a
“use determination” under Section 25-1-197 (Use Determination) or in any way authorize
new uses not allowed under the City’s zoning regulations, as previously construed by the
Director. Rather, the sub-type notation references occupancy categories for which the
structure is approved under the 2009 International Building Code, as adopted in City Code §
25-12-1 (Building Code). From a construction standpoint, structures are frequently rated for
occupancy types under the Building Code that may not be allowed under applicable zoning
regulations.

Your appeal does not challenge the Building Official’s designation of the appropriate
occupancy rating under the Building Code. Moreover, since the Building Code is not a
zoning ordinance, issues related to structural requirements are not within the BOA’s subject
matter jurisdiction. See Texas Local Gov’t Code § 211.009(1) (authorizing BOA appeals for
determinations made under zoning enabling statute or local zoning ordinances); City Code
Section § 2-1-111 (F) (authorizing BOA appeals for determinations made under Chapter 25-2
(Zoning)).

II. BFCBA Appeal

Your appeal to the BFCBA focuses on the same zoning determinations covered in
your BOA appeal. In addition to being time-barred, zoning determinations are beyond the
jurisdiction of the BFCBA, which is limited to “appeals of orders, decisions, or
determinations made by the building official relating to the application and interpretations of

6
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the Building Code and Fire Code.” See City Code Section §2-1-121(C) (Building and Fire
Code Board of Appeals) (emphasis added).

The appeal does not allege that the building permit violates the Building Code or the
Fire Code, neither of which is mentioned. Like the BOA appeal, it also fails to include a
copy of the actual building permit and instead focuses on notations appearing on the city
website in connection with the separately issued plan review (No. 2013-00208 1PR), which is
not an appealable decision. See City Code § 25-11-93 (4ppeal) (granting a right of appeal
for a decision by the building official to “grant or deny a permit to the [BFCBA]”) (emphasis
added).

Based on the reasons explained above, the Director has determined that your appeals
are untimely and beyond the jurisdiction of either the BOA or the BFCBA. As always,
please do not hesitate to contact me if you have questions or concerns regarding this matter.

Sincerely,

Brent D. Lloyd
Assistant City Attorney

cc Sue Edwards
Greg Guernsey
Leon Barba
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SNEED, VINE & PERRY

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ESTABLISHED 1926

900 CONGRESS AVENUE, SUITE 300

AUSTIN, TEXAS 787H

TELEPHONE (512) 476-6955 FACSIMILE (512) 476-1825

Writer’s e-mail address:

Weriter’s Direct Dial:
rkleeman@sueedvine.com

(512) 494-3135
July 2, 2013

By Hand Delivery

Board of Adjustment

c/o Susan Walker

505 Barlon Springs Road
Room 530

Austin, Texas 78704

Re:  Appeal of Decision by Greg Guernsey to Not forward May 28, 2013 Appeal to
the Board of Adjustment For the Issuance of a Building Permit for an Outdoor
Amphitheater, 8901 West State Highway 71, Case Number 2013-002081PR

(“Permit”)
Dear Chairman Jack and Mcmbers of the Austin Board of Adjustment:

This firm represents the Hill Country Estates Home Owners Association (“HCE”) and the
Covered Bridge Property Owners Association, Inc. (“CB™) with respect to their appeal of the
issuance of the Building Permit. CB and HCE meet the requirements of an interested party, as

defined by the City Code.

On May 10, 2013, the City of Austin issued a building permit for an amphitheater to be
constructed on 53 acres located at 8901 West State Highway 71, Auslin, Texas 78736
(the “Property™). The Permit was issued in conjunction with City case number 2013-002081 PR.

On May 28, 2013 a representative of CB and HCE delivered to City staff an appeal to the
Board of Adjustment and an appeal to the Building & Fire Code Board of Appeals regarding the
May 8, 2013 approval of a permit and the issuance of the May 10, 2013 building permit for the
outdoor amphitheater which is the first building permit issued for the amphitheater.! In addition
to the appeal, the CB/HCE representative also delivered a standing letter and the appropriate
filing fee for an appeal to the Board of Adjustment. A copy of a confirming email sent to Leon
Barba on May 28, 2013, who took delivery of the appeal related documents, is enclosed. Also
enclosed are copies of the May 28, 2013 appeal, the standing letter, and the filing fee check. The
May 28, 2013 CB/HCE appeal is incorporated into this letter and into this appeal for all

purposes.

! This letter and the accompanying appeal application do not pertain to the CB/HCE appeal to the Building & Fire
Code Board of Appeals.

AUSTIN . GEORGETOWN

AHIBIT S )
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On June 14, 2013, Assistant City Attorney Brent Lloyd sent a letter dated June 13, 2013
to me regarding the May 28, 2013 appeal to the Board of Adjustment. In his June 13, 2013
letter, Mr. Lloyd wrote:

“After reviewing your submittals and the prior record in this case, the Director of
Planning and Development Review has determined that the appeals are untimely
and do not fall within the subject matter jurisdiction of ecither the Board of
Adjustment or the Building & Fire Code Board of Appeals.”

The balance of Mr. Lloyd’s letter summarizes “the rcasons for the Director’s decision.”
According to Mr. Lloyd’s June 13, 2013 lettcr, these are all decisions that Mr. Guernsey made
after Mr. Guernsey received and reviewed the May 28, 2013 CB/HCE appeal.

CB and HCE are appealing the decisions described in the June 13, 2013 Brent Lloyd
letter. The decisions being appealed are described in the Appeal Application. A copy of the
June 13, 2013 Brent Lioyd letter is enclosed with the Appeal Application.

Pursuant to Section 211.010(a)(1), Texas Local Government Code (“TLGC”), HCE and
CB file this appeal of Dircctor Guernsey’s decision to not forward the CB/HCE May 28, 2013
appeal to the Austin Board of Adjustment. Pursuant to Section 211.009(a)(1), the Board of
Adjustment has the authority to “hear and decide an appeal that alleges error in an order,
requirement, decision, or determination made by an administrative official in the enforcement of
[Subchapter A of Chapter 211 of TLGC] or an ordinance adopted under [Subchapler A of
Chapter 211 of TLGC].”

The present CB/HCE appeal to the Board of Adjustment alleges that Director Guemnsey
made one or more errors in his decision to not forward the May 28, 2013 CB/HCE appeal to the
Board of Adjustment, The present CB/HCE appeal allcges that Director Guernsey’s decision is
erroneous under Subchapter A, Chapter 211, TLGC and under Chaptetr 25-2 of the Austin Land
Development Code.

CB, HCE, and their members arc aggrieved parties because their substantive and
procedural rights under Section 211.010(a)(1) TLGC and under the City Code have been denied
them by Mr. Guernsey’s decision to pass judgment on the May 28, 2013 appeal and his decision
to not forward the May 28, 2013 appeal to the Board of Adjustment. In other words, Mr.
Guernsey has made a determination in the enforcement of Subchapter A, Chapter 211, TLGC
and under Chapter 25-2 of the Austin Land Development Code. Section 211.009(a)(1), TLGC
establishes the Board of Adjustment’s authority to hear and decide an appeal alleging an error by
an administrative official in the enforcement of Subchapter A of Chapter 211, TLGC and
Chapter 25-2 of the Austin Land Development Code, which was adopted pursuant to Subchapter
A of Chapter 211, TLGC.



Board of Adjustment
July 2, 2013
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HCE and CB are registered neighborhood associations and meet the requirements of
Section 25-1-131(A) & (C) LDC to be Interested Partics by communicating their respective
concerns regarding the proposed development described in the Building Permit. The enclosed
May 28, 2013 appeal materials includes copies of email correspondences to City staff requesting
recognition of Interested Party status with respect to the Building Permit application and the
refusal of City Staff to do so. Mr. Frank Goodloe is treasurer of CB and Margarct Butler is the
President of the HCE. Both HCE and CB are registered neighborhood associations with the City
of Austin. All materials establishing the standing of CB and HCE in thc May 28, 2013 appcal

are incorporated into this letter for all purposes.

Importantly, the reasons given in the June 13, 2013 Brent Lloyd letter for Mr. Guernsey
not forwarding the May 28, 2013 appeal to the Board of Adjustment do not include any assertion
that CB or HCE are not interested partics, as defined by Section 25-1-131. Mr. Guernsey’s
reasons do not include his finding that the May 28, 2013 appeal was filed more than 20 days

after the issuance of the May 10, 2013 building permit.

The contact information for Margaret Butler is (512) 699-6692 and her mailing address is
7100 Bright Star Lane, Austin, Texas 78736. The contact information for Frank Goodloe is
(512) 906-1931 and his mailing address is 6705 Covered Bridge, Unit 10, Austin, Texas 78736.

Please let me know if there arc any questions.

Sincerely,

SNEED, VINE & PERRY, P.C.

(At

Hobert Kleeman

RIK:dm
Enclosures
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From: Kleeman, Robert [mailto:rkleeman@®munsch.com]
Sent: Tuesday, May 28, 2013 3:19 PM

To: Leon.Barba@austintexas.gov ;
Subject: Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71 [MH-

MHDocs.FID894290}

Leon:

Thanks for receiving the appeal to the Board of Adjustment and the appeal to the
Building and Fire Code Commission today. For your convenience, | have attached
PDFs of the two appeals, the standing letter for the Board of Adjustment appeal and the

filing fee check that | left you.

Please let me know if there is any additional information required to complete the appeal
application,

10
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Brent D. Lloyd (/
Assistant City Attorney ’)_M

(512) 974-2974

From: Robert Kleeman [mallto:rkleeman@sneedving.com]

Sent: Tuesday, June 11, 2013 9:15 AM

To: Barba, Leon; Edwards, Sue; Lloyd, Brent

Subject: FW: Appeals Regarding Building Permit for Outdoor Amphitheater 8901 West SH 71
[MH-MHDocs.FID894250]

Dear Mr. Barba:

| represent the Covered Bridge Property Owners Association and the Hill Country Estates
Homeowners Association regarding their appeals of the issuance of a building permit for an
outdoor amphitheater on RR zoned property located at the above referenced address. 1am
following up with you regarding the appeals to the Board of Adjustment and the Building and
Fire Code Commission that | delivered to you on May 28, 2013. Copies of those appeals and the
check for the payment of filing fee for the Board of Adjustment appeal are attached.

Has my clients’ Board of Adjustment appeal been forwarded to the Board of Adjustment as
required by Section 211.010{b) of the Texas Local Government Code? If not, please let me know
when you anticipate that my clients’ appeal and “all papers constituting the record” of the of
the building permit being appealed will be forwarded to the Board of Adjustment. If you do not
intend to forward my clients’ appeal and the record of the building permit to the Board of
Adjustment, please notify as soon as such a decision is made.

Likewise, | have the same questions regarding my clients’ appeal to the Building and Fire Code
Commission.

Since our meeting on May 28, 2013, | have changed law firms. [ sent you my new contact
information by email on June 8, 2013. | resent my V-Card yesterday morning. Qut of an
abundance of caution, | have also attached my V-Card to this email

Please confirm your receipt of this email,

Robert Kleeman

Sneed, Vine & Perry, P.C.

900 Congress Avenue, Suite 300
Austin, Texas 78701

(512) 476-6955 — main

(512) 494-3135 - direct

 (512) 476-1825 — fax

RkkAockkkr ok kR Rk ko k Rk kR R R Rk Rk kR Rk kR F kK k&

This communication may be protected by the attorney/client
privilege and may contain confidential information intended only
for the person to whom it is addressed. If it has been sent to
you in error, please reply to the sender that you have received
the message in error and delete this message. If you are not

the intended recipient, any dissemination, distribution, copying

9



CITY OF AUSTIN
APPLICATION TO BOARD OF ADJUSTMENT
INTERPRETATIONS
PART I: APPLICANT'S STATEMENT
{Please type)

STREET ADDRESS: 8901 West State Highway 71, Austin, Texas 78736.

LEGAL DESCRIPTION: 53.11 acres as described in a Restrictive Covenant recorded in
Document No. 2011146026, Official Public Records of Travis County, Texas

("Property”)

Lot (s) Block Outlot Division

ZONING DISTRICT: RR

We, Margaret Butler, on behalf of myself and as Authorized Agent for Kim Butler and as
Authorized Agent for Hill Country Estates Home Owners Association and Frank
Goodloe, on behalf of myself and as Authorized Agent for Covered Bridge Property
Owners Association, Inc., affirm that on July 2, 2013, we hereby apply for an
interpretation hearing before the Board of Adjustment.

The Director of Planning and Development Review Department interpretations
regarding his decision to not forward to the Board of Adjustment the appeal submitted
by Hill Country Estates Home Owners Association (“HCE") and the Covered Bridge
Property Owners Association (“CB”") regarding_the issuance of a building permit in
connection with City Case No. 2013-002081-PR far the Property (“Permit”)';

1. The Director of Planning and Development Review ("Director") has determined
that the Board of Adjustment has no subject matter jurisdiction under either Section
211.009(a) (1), Texas Local Government Code or Section 2-1-111, City Code to
hear an appeal that alleges that a building permit was issued in error.

2. The Director has the authority under Subchapter A, Chapter 211, Texas Local.

Government Code and the City Code to determine the subject matter jurisdiction of
Board of Adjustment.

! City staff describes the Permit has building permit having City case No. 2013-047496-BP, CB and HCE are
appealing the issuance of the permit in connection with City Case No. 2013-002081-PR. Even if the City has
assigned a new case number to the issued permit, it s the same permit that is appealed.

1
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3. The Director has determined that the Board of Adjustment has no subject
matter jurisdiction under Section 211.009(a)(1), Texas Local Government Code or
Section 2-111(F), City Code to hear the May 28, 2013 CB/HCE appeal filed
pursuant to Section 211.010(a)(1) that alleges the Permit was issued in error.

4. The Director has the discretionary authority under Section 211.010(b), Texas
Local Government Code to not forward to the Board of Adjustment the May 28,
2013 CB/HCE appeal filed pursuant to Section 211.010(a)(1), Texas Local
Government Code.

5. The Director has determined that the May 28, 2013 CB/HCE appeal is
untimely with respect to the Permit issued on May 8, 2013.

6. The Director has determined that “under the prior record in this case,” CB and

HCE had the right to file only one appeal to the Board of Adjustment regarding the -

proposed outdoor amphitheater project on the Property. In other words, since late
January 2009, CB and HCE have had no right under Section 211.010(a)(1), Texas
Local Government Code to appeal any decision relating to the outdoor
amphitheater, including the May 8, 2013 issuance of the Permit.

7. The Director has determined that CB and HCE may not file any appeal to the
Board of Adjustment regarding the issuance of the Permit.

We feel the correct interpretations are:

1. The Board of Adjustment has subject matter jurisdiction under Section
211.009(a)(1), Texas Local Government Code and Section 2-111(F), City Code to
hear and decide an appeal that alleges an error in the decision to issue a building
permit if the alleged error relates to zoning regulations applicable to the subject

property and the permit.

2. The Board of Adjustment has subject malter jurisdiction under Section
211.009(a)(1), Texas Local Government Code to hear and decide an appeal that
alieges an error in the decision to issue any permit if the alleged error relates to the
zoning regulations applicable to the subject property.

3. The Director does not have the authority to refuse the filing of an appeal made
by an aggrieved person under Section 211.010{a)(1), Texas Local Government
Code if the aggrieved person has substantially completed the applicable
application form and submitied same within 20 days of the administrative decision

being appealed.
4. An aggrieved person, who is not the permit applicant, may appeal a permit
approval, including a permit that incorporates an earlier interpretation by City staff,
if the error alleged relates to zoning regulations applicable to the permit and the
subject property.

)0

5. Al appeals that are timely and compilete pursuant tothe City Codeandare

filed by an aggrieved person pursuant to Section 211.010(a) (1), Texas Local
Government Code, must be forwarded to the Board of Adjustment.



O ®

6. The Director does not have the authority under Subchapter A of Chapter 211,
Texas Local Government Code or the City Code to determine the subject matter
jurisdiction of the Board of Adjustment over an appeal.

NOTE: The board must determine the existence of, sufficiency of and weight of
evidence supporting the findings described below. Therefore, you must complete
each of the applicable findings statements as part of your application. Failure to do
so may result in your application being rejected as incomplete. Please attach any

additional support documents.



1. There is a reasonable doubt of difference of interpretation as to the specific intent of
the regulations or map in that:

This is an appeal of decisions made by the Director of PDRD on June 14, 2013
regarding an appeal to the Board of Adjustment filed on May 28, 2013 by CB and HCE.
Specifically, this is an appeal of the Director of PDRD’s determinations of his authority
to enforce Subchapter A, Chapter 211, Texas Local Government Code and Chapter 25-

2, City Code.

A. Background Facts. On May 28, 2013, CB and HCE filed an appeal with Leon
Barba appealing the issuance of the Permit on May 8, 2013. The appeal alleged an
error in the issuance of the Permit because the activities described in the permit
application are not authorized under the present zoning applicable to the Property. A
copy of the May 28, 2013 CB/HCE Appeal is attached and made a part of this appeal
for all purposes.

On June 14, 2013, Assistant City Attorney Brent Lloyd transmitted a letter to legal
counsel for CB and HCE in support of the decision of the Director of PDRD to deny the
May 28, 2013 CB/HCE appeal filed with the Board of Adjustment. In the letter dated
June 13, 2013, Mr. Lloyd wrote:

"After reviewing your submittals and the prior record in this case, the
Director has determined that the appeals are untimely and do not fall
within the subject matter jurisdiction of either the Board of Adjustment
("BOA") or the Building & Fire Code Board of Appeals ("BFCBA")."

CB and HCE understand one of the purposes of Mr. Lloyd's June 13, 2013 letter is to
inform CB and HCE that the Director of PDRD will not forward the May 28, 2013
CB/HCE appeal of the issuance of the Permit to the Board of Adjustment. The
determinations described in Brent Lloyd's June 13, 2013 letter are referred to as the
“Determinations” or "Mr. Guernsey's Determinations.” A copy of the June 13, 2013
Brent Lloyd letter is enclosed and is made a part of this appeal for all purposes.

B. Differences in Interpretations of Applicable Law

1. Subject Matter Jurisdiction of the Board of Adjustment. There is a reasonable
doubt of difference of interpretation as to whether the subject matter jurisdiction granted
to the Board of Adjustment under Section 211.009(a)(1), Texas Local Government
Code (“TLGC") includes appeals regarding the issuance of a building permit.

The first determination being appealed is Mr. Guernsey’s Determination that the
Board of Adjustment does not have subject matter jurisdiction to consider an appeal of
the.issuance.of a building permit.
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Section 2-1-111(F)(5), Austin City Code states that the Board of Adjustment shali
“perform other duties prescribed by ordinance or state law.” Pursuant to Section
211.009(a)(1), TLGC, the Board of Adjustment has the authority to:

“hear and decide an appeal that alleges error in an order, requirement,
decision, or determination made by an administrative official in the
enforcement of [Subchapter A of Chapter 211 of TLGC] or an ordinance
adopted under [Subchapter A of Chapter 211 of TLGC]."

Section 211.009(a)(1), TLGC is a statutorily mandated subject matter jurisdiction
for boards of adjustments in the state of Texas. The City Council has not limited the
scope of the authority of the Board of Adjustment because Section 2-1-111(F)(5), Austin
City Code conforms the subject matter jurisdiction of the Board of Adjustment to Section
211.009(a)(1), TLGC. Therefore, Mr. Guernsey does not have the authority to limit the
Board of Adjustment's subject matter jurisdiction under Section 211.009(a)(1),TLGC.
As to the subject matter jurisdiction of the Board of Adjustment to hear and consider an
appeal of a building permit, the Texas Supreme Court has ruled that building permits
are within the subject matter jurisdiction of a board of adjustment under Section
211.009(a)(1) TLGC. Ballaniyne v. Champion Builders, Inc., 144 SW. 3d 417, 425

(Tex. 2004).

Mr. Guernsey's determination that appeals of the approval of a building permit
are outside the subject matter jurisdiction of the Board of Adjustment conflict with the
plain language of Section 211.009(a)(1), TLGC and the ruling of the Texas Supreme
Court in Ballantyne.

2. The May 28 2013 Appeal is Untimely. In the June 13, 2013 Lloyd letter
focuses on the portions of the May 28, 2013 appeal that describe the errors in previous
decisions to approve permits with respect to the Property. The June 13, 2013 letter
states that “appeal of these prior determinations is untimely under City Code Section
25-1-182 for reasons explained in my letters to you on specifically refers to letters from
Mr. Lloyd dated October 27 and December 30, 2011, both of which are attached to your

appeal.”

Mr. Lloyd's letter does not challenge the fact that the May 28, 2013 CB/HCE
appeal was filed within 20 days of the issuance of the Permit. Mr. Lloyd's letter also
ignores the plain fact that the May 28, 2013 CB/HCE appeal alleges an error in the
decision to issue the Permit in May 2013. The Director of PDRD and Mr. Lloyd maintain
that an administrative decision in 2008 can control and preclude an appeal under
Section 211.010(a)(1), TLGC more than four years later. While the May 28, 2013
CB/HCE appeal includes some facts that overlap the facts relating to the October 2011
appeal, the May 28, 2013 CB/HCE alleges errors in the issuance of new and totally
different permit and alleges new facts.

permanently determined all issues relating to the permitting of the outdoor amphitheater
on the Property. Section 211.010(a)(1), TLGC grants an aggrieved person, including

Further, it does not matter whether the Director of PDRD believes he has
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CB and HCE, the right to appeal a decision or determination of an administrative official
to the Board of Adjustment. Each and every decision may be appealed. Section
211.009(a)(1), TLGC authorizes the Board of Adjustment {not the director of PDRD) to
decide whether it will hear the appeal.

The clear purpose of Sections 211.002 and 211.010, TLGC is to provide the
public an avenue to appeal administrative actions that an aggrieved person feels is
wrong. Each property and each permit application is different. Community values and
standards change over time. Every administrative decision should be subject to appeal,
and if deemed appropriate by the Board of Adjustment, reviewed by the Board of
Adjustment.

3. The Director of PDRD Has No Authority to Decide Which Appeals are
forwarded to the Board of Adjustment Mr. Guernsey's Determinations necessarily
include his interpretation that the Director of PDRD has the discretionary authority to
ignore the mandate of the third sentence of Section 211.010(b), TLGC. This sentence
mandates that "...the official from whom the appeal is taken shall immediately transmit
to the board all the papers constituting the record of the action that is appealed.”

The right of appeal under Section 211.010, TLGC also includes the right to have
the appeal presented to the Board of Adjustment and to have the opportunity to be
heard by the Board of Adjustment.

CB and HCE contend that this is a non-discretionary obligation under state law.
The Director of PDRD does not have the ability or authority to thwart appeal rights of CB
and HCE under Section 211.010(a){(1) TLGC by arbitrarily deciding which of his
decisions can be appealed.

4. The Director of PDRD Has No Authority Under State Law or the
Chapter 25-2 to Determine the Subject Matter Jurisdiction of the Board of
Adjustment. There is no mention in Chapter 211, TLGC or in the City Code that the
Director of PDRD or the administrative official whose decision is being appealed has the
authority to decide the subject matter jurisdiction of the Board of Adjustment. The
Director of PDRD has granted himself a power that neither state law nor the City
Code provides to him.

Subject matter jurisdiction is determined by state law and may be expanded by
the City Councit. Section 211.009(a), TLGC provides: “The board of adjustment may:
(1) hear and decide an appeal that alleges error in an order, requirement, decision, or
determination made by an administrative official in the enforcement of this subchapter
or an ordinance adopted under this subchapter” (emphasis added).

The word “may” means the Board of Adjustment decides whether it will hear an

—___appeal and the Board of Adjustment will decide whether the appealing party has

standing. These powers of the Board of Adjustment are also reflected in Section 2-1-
111(F), City Code. The Board of Adjustment should have had the opportunity to decide
whether it wanted to hear the May 28, 2013 CB/HCE appeal. As a policy matter, the
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Board of Adjustment should never be precluded from reviewing an appeal filed by an
aggrieved party pursuant to Section 211.009(a)(1) seeks to present to this Board.

Under Sections 211.009 and 2.11.010, TLGC, the May 28, 2013 CB/HCE appeal
should be forwarded to the Board of Adjustment. The director of PDRD can raise his
subject matter jurisdiction objections at the hearing when the Board of Adjustment
decides whether it will hear and consider the appeal. If the Director of PDRD is
allowed to decide which of his or his staff's decisions are even forwarded to the Board of
Adjustment, then the right of appeal granted by Section 211.009(a) (1) TLGC is
completely nullified.

5. An appeal of use provisions could clearly permit a use which is in
character with the uses enumerated for the various zones and with the objectives of the

zone in question because:

This appeal does not pertain to use provisions under Chapter 25-2 of the Land
Development Code. This is an appeal of certain determinations and decisions made by
the Director of PDRD regarding his enforcement of Subchapter A, Chapter 211, TLGC.
Therefore, this question is not applicable to the present appeal.

6. The interpretation will not grant a special privilege to one property
inconsistent with other properties or uses similarly situated in that:

This appeal does not pertain to the granting of special privileges to one property.
Therefore, this question is not applicable to the present appeal.



REQUESTS FOR INTERPRETATION
(Appeal of an Administrative Decision)

REQUIRED ITEMS FOR A COMPLETE APPLICATION:

The foliowing items are required in order to file an application for interpretation to the
Board of Adjustment.

A completed application with all information provided. Additional information may be
provided as an addendum to the application.

Standing to Appeal Status: A letter stating that the appellant meets the
requirements as an Interested Party as listed in Section 25-1-131(A) and (B) of the Land
Development Code. The letter must also include all information required under 25-1-

132(C).

Site Plan/Plot Plan drawn to scale, showing present and proposed construction and
location of existing structures on adjacent lots.

Payment of application fee of $360.00 for residential zoning or $660 for
commercial zoning. Checks should be made payable to the City of Austin.

An appeal of an administrative decision must be filed by the 20" day after the
decision is made (Section 25-1-182). Applications which do not include all the
required items listed above will not be accepted for filing.

If you have questions on this process contact Susan Walker at 974-2202.

To access the Land Development Code: sign on to: www.ci.austin.us.tx/development
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APPLICANT/AGGRIEVED PARTY CERTIFICATE — I affirm that my statements contained in the \56
complc%cation are true and correct to the best of my knowledge and belief.

Signed‘ /'-'b/:l‘ oy ez Printed M:fjﬂm# G Ay

Mailing Address__ 7700 /5, r":?.l. LYl e
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OWNER’S CERTIFICATE — 1 affirm that my statements contained in the complete application are true
and correct to the best of my knowledge and belicf.

Signed Printed

Mailing Address_

City, State & Zip Phone
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OWNER’S CERTIFICATE - 1 affirm that my statements contained in the complete application are true
and correct to the best of my knowledge and belicf,
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Signed Printed

Mailing Address_ o —
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EXHIBIT “ 7 193

NO. 13-13-00395-CV

THE COURT OF APPEALS OF TEXAS
FOR THE THIRTEENTH SUPREME JUDICIAL DISTRICT
CORPUS CHRISTI, TEXAS

HILL COUNTRY ESTATES HOMEQWNERS ASSOCIATION, and
COVERED BRIDGE PROPERTY OWNERS ASSOCIATION, INC.,
Appellants
V. :

GREG GUERNSEY and THE CITY OF AUSTIN,
Appellees

APPELLEES’ RESPONSE TO APPELLANTS’
MOTION TO EXPEDITE THE MANDATE

Appellees, Greg Guernsey and the City of Austin (collectively, the “City™),
file their Response to Appellant’s Motion to Expedite the Mandate pursuant to
Texas Rule of Appellate Procedure 18.1(c).

1
Introduction

Appellants, Hill Country Estates Homeowners Association and Covered
Bridge Property Owners Association, Inc.,' ask this Court to depart from normal
appellate procedures and issue the mandate early based on the erroneous
assumption that the City will use the time to avoid Appellants’ interpretation of

this Court’s ruling. Tlns fear is unfounded for two reasons. First, nothing in this

! Although Covered Bndgc Property Owners Association, Inc, joins in Appellants’ Motion to
Expedite, a ruling on the motion would have no effect on Covered Bridge. Hill Country, at *6
(*“wc hold that the trial court did not err in granting the plea to the jurisdiction solely as it
relates to Covered Bridge on the issuc of Guernsey’s ultra vires actions of not forwarding Hill
Country’s appeal.”)
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Court’s ruling requires the Cilty to take any action regarding the site plan permit, or
any other permit. Second, no action taken by the City between the present and
issuance of the mandate will prejudice Appellees or deprive them of any rights or
remedies afforded under Austin’s Land Development Code, or state law.

II.
Argument and Authorities

A. No Action by the City Would Circumvent This Court’s Ruling.

Appellants broadly claim that by issuing a sound permit and certificate of
accupancy, the City would avoid this Court’s ruling. Motion to Expedite, at p.2.
However, this Court expressly rejected Appellants’ request for a writ of mandamus
ordering the City to send the appeal to the Board of Adjustment, which would have
stayed all development on the site. Hill Country Estates Homeowner's Ass'n v.
Guernsey, No. 13-1300395-CV (Tex. App.—Corpus Christi, May 7, 2014).
Because Appellants did not follow the proper procedure to petition for mandamus,
this Court rejected mandamus, and did not issue a writ. Id., at *7 n.6. Appellants
had an opportunity to obtain a form of expedited relief, this Court rejected it, and
Appellants seek to circumvent that ruling by asking this Court to help them
mitigate the consequences of their failure to properly seek mandamus relief.

| This.Court affirmed .a]l issues in favor of the City, remanding énly the
narrow issue of “whether the trial court possessed subject-matter jurisdiction to

hear Hill Country’s ultra vires claim that Guernsey failed to forward its

2
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administrative appeal.” Jd., at *4. Answering that issue, this Court simply held that
“Hill Country sufficiently pleaded jurisdictional facts to invoke the trial court’s
subject matter jurisdiction.” Id. The cffect of this Court’s ruling is to remand to the
trial court for a trial on the merits, not an order that the City take any specific
action. This Courl’s opinion does not indicate that “this court found Hill Country’s
appeal to the Board of Adjustment filed on October 21, 2011, was still pending,”
requiring compliance with the stay provisions of the Local Government Code, as
Appellants assert. Motion to Expedite, at p.6. Rather, the opinion simply held that
“the trial court had jurisdiction to hear Hill Country’s ultra vires claims related to
Guemsey’s failure to forward the administrative appeal.” Hill Country, at *7.

To expedite the mandate, Appcllants submit a self-serving, overly broad
interpretation of the opinion arguing that the City is now required to forward the
appeal to the Board of Adjustment. However, consistent with this Court’s ruling,
the City may now seek review on the merits, including Appellants’ standing, and
“this argument may ultimately prove to be truc.” Id, at *7. The action that
Appellants hypothesize the City will take will not allow the City to escape this
Court’s ruling that the single remaining uitra vires claim go forward in the trial

court, including by summary judgment.
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B.  Failure to Issue Mandate Early Will Not Prejudice Appellants.

Appellants have adequate administrative avenues to challenge any aclion
taken by the City before the trial court takes up the issue of Appellants’ first
administrative appeal on the merits. For example, Appellants express concern in
their motion that the City will issue a sound permit before this Court issues its
mandate. Motion to Expedite, at p.6. If and when the City issues a sound pe_nnit,
Appellants may appeal issuance of the permit to the City Council, as per § 9-2-56
of the Austin City Code. Appellants also express concern that the City will issue a
certificate of occupancy before Appellants get a hearing before the Board of
Adjustment. Motion to Expedite, at p.7. Yet, no authority has stated that
Appellants are entitled to a hearing before the Board of Adjustment. Furthermore,
even if the City issues a sound permit and/or certificate of occupancy before
Appellants get a hearing, all activities may be stayed if Appellants get that hearing,
regardless of whether or not already issued. Land Development Code, § 25-1-187,;
Tex.Loc.Gov'tCode, §211.010(c) (“appeal stays all proceedings in furtherance of
the action that is appealed”). Finally, if the City eventually agrees with Appellants,
the sound permit and/or certificate of occupancy can be revoked even if already

issued. 7d., at §§ 25-1-413 and 416.

547



’ 512-974-131 10:08:39 a.m. 06-09-2015 67

¢
C.  Conclusion ‘%X'p

Appellants presume that the trial court will reinstate their administrative
appeal, guaranteeing an automatic stay. Motion to Expedite, at p.7. Since this Court
did not render judgement, nor grant the mandamus relief sought by Appellants,
issues in the action remain for the trial court to resolve, and such a resolution may
not be as Appellants presume. Appellants have failed to show good cause to
expedite the mandate, as this Court’s decision does not order the City (o take any
action and as expressed above, no action by the City would undermine the holding.

II1.
Prayer

For the above reasons, Appellees respectfully request that the Court deny

Appellants’ motion to expedite the mandate.
RESPECTFULLY SUBMITTED,

KAREN M. KENNARD, CITY ATTORNEY
MEGHAN L. RILEY, CHIEF LITIGATION

Ol olovreclin

CHRIS EDWARDS

Assistant City Attorney |

State Bar No. 00789276
Chris.edwards@austintexas.gov
City of Austin Law Department
Post Office Box 1546

Austin, Texas 78767-1546
Telephone: (512) 974-2419
Facsimile: (512) 974-1311

ATTORNEYS FOR APPELLEES
5
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CERTIFICATE OF SERVICE \q'b

This is to certify that I have served a copy of the foregoing on all parties, or

their attorneys of record, in compliance with the Texas Rules of Appellate
Procedure, this 9" day of June, 2015.

Via e-Service to:

Allen Halbrook

SNEED, VINE & PERRY, P.C.
ahalbrook @sneedvine.com

900 Congress Avenue, Suite 300

Austin, Texas 78701

CHRIS EDWARDS



512-974-1aN

DATE:

FROM:

TO:

10:0;'.33 am.  06-09-2015 147

LAW DEPARTMENT FAX TRANSMISSION COVER
Karen M. Kennard, City Attormey

June 9, 2015
Chris Edwards FAX NUMBER: (512) 974-1311
Allen Halbrook FAX NUMBER: (512) 476-1825

Thirteenth Court of Appeals — Response to Motion to Expedite the Mandate

Cause No. 13-13-00395-CV; Hill Country Estates Homeowners Association and Covered
Bridge Property Owners Association, Inc. v. Greg Guernsey and the City of Austin; in the
13" Court of Appeals

This transmission consists of this cover sheet plus 6 page(s) of copy. If problems occur and you do not receive all
pages of this transmission, please call Cathy Curtis at 974-2691 or Suc Palmer at 974-2915 for assistance. The FAX
machine used by the Law Department is located in our office, however, it is not always staffed. Please telephone the
Law Department to cnsure your transmitted documents are immediately picked up.

“The informntion contined in this facsimile message is privileged and confidential attomey information intended only for the use of the
addressee. Persons responsible for delivering this communication to the intended recipient are hereby notified not to read the attached and
that nny dissemination, distribution or copying of this communication is sirietly prohibited.

If you have received this communication in error, please notify us immediately by telephone, and please return the original message to usat
our address shown obove via the U.S. Postal Service.
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ESTABLISHED 1926

900 CONGRESS AVENUE, SUITE 300

ALSTIN, TEXAS 78701
FACSIMILE (512) 476-1823

Writer's e-muail address:
rkleeman@ sneedvine.com

TELEPHONE [512) 476-6953
Writer's Direct Dial:
{312) 494-3135
October 26, 2015

Mr. William Burkhardt, Chairman
Austin Board of Adjustment

¢lo Ms. Leane Heldenfelds
Development Services Department
505 Barton Springs Road

Austin, Texas 78704

Re:  Appeal of Approval of the Construction of an Outdoor Amphitheater;
8901 S.H.71 W: SP-2011-185C ("Site Plan") and associated Restrictive
Covenant: and 2013-002081 PR (“Building Permit’)

Dear Chairman Burkhardt and Members of the Board of Adjustment:

This firm represents the Hill Country Estates Homeowners Association ("HCEHOA"),
who appealed the approval of the Site Plan and Restrictive Covenant in October 2011 (“Site
Plan Appea!") and the Building Permit in May 2013 (“Building Permit Appeal’), and the
Covered Bridge Property Owners Association (“CBPOA’) who also appealed the approval of the
Building Permit in May 2013 {(collectively, “Appeliants”). This letter and the attached exhibits
supplement and are incorporated into the Site Plan Appeal and the Building Permit Appeal
(collectively, the "Appeals”).

The Board of Adjustment ("BOA") hearings on the Appeals have been delayed years
because staff acted as if it had the authority to decide whether the Site Plan Appeal had been
timely filed. According to staff, the Appellants had only one opportunity to appeal the land use
determinations subject to the Appeals. Thatis, Appellants should have filed their appeals within
20 days of Director Guernsey sending a December 23 2008 email to Carl Connelly. Staff
denied Appellants’ right to appeal in October 2011 even though staff had not notified the
Appellants of the existence of this private email until July 2011. In 2012, the Appellants sued
the City and Director Guernsey over the denial of appeal rights and the legality of the approval
of the Site Plan and Restrictive Covenant. Staff then challenged Appellants right to bring the
lawsuit. The trial court granted the staffs motion to end the lawsuit in May 2013. Appellants

appealed the trial court ruling.

- In a May 2015 ruling, the Court of Appeals reversed the trial court decision as to
HCEHOA stating that the trial court could not determine whether HCEHOA had standing to
bring the lawsuit until the BOA had decided whether HCEHOA had standing to appeal the
approval of the Site Plan and Restrictive Covenant. In effect, the Court of Appeals ruling
overturned the staff's authority to withhold the Site Plan Appeal from the BOA. A copy of the
Court of Appeals ruling is attached as Exhibit 6. In August 2015, the City Legal Department
notified counsel for Appellants that staff would forward the Site Plan Appeal and the Building

Permit Appeal to the BOA.
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EXECUTIVE SUMMARY

Interpretations Being Appealed

When the Planning and Development Review Department ("PDRD") approved the Site
Plan and the Restrictive Covenant in October 2011 and the Building Permit in May 2013, it
made the following land use determinations:

1. outdoor religious assembly is a principal and permitted use in the Rural
Residential zoning district;

2. an outdoor amphitheater is a principal use under the “religious assembly” use;

3. musical and theatrical performances (concerts, plays, ballet, movies, etc.) not

part of a religious worship service are principal uses under the religious assembly use; and

4, benefits, festivals, community events and charitable events, including ticketed
events, are principal uses under the religious assembly use.

The articulations of these land use determinations (collectively “Land Use Determinations”)
are found in the Restrictive Covenant. Exhibit 1.

Summary of Appellants’ Positions

Section 25-2-921(C) of the Land Development Code ('LDC") absolutely prohibits all
types of outdoor assembly of people, including public assembly, refigious assembly, festivals,
and benefits in the RR to SF-3 zoning districts. Therefore, in the RR to SF-3 zoning districts,
refigious assembly, festivals and benefits must be conducted inside an enclosed building. The
definition of religious assembly in § 25-2-6(B)(41) of the LDC narrowly defines religious
assembly use as “regular organized religious worship or religious education in a permanent or
temporary building.” While music and presentations are clearly part of religious worship and
religious education, stand alone plays, ballets, movies and concerts advertised to attract the
general public is simply entertainment.

Appellants contend that City staff exceeded their authority under the LDC and Chapter
211 of the Texas Local Government Code by authorizing outdoor activities that are explicitly
prohibited by the Zoning Code and an expansion of the principal uses allowed under the
religious assembly use. For years, City staff has approved public restrictive covenants to
impose restrictions that are outside the scope of the Zoning Code. The modification of the uses
allowed under religious assembly is clearly within the scope of the Zoning Code. State law
requires public notice and public hearings to amend zoning regulations and zoning district
boundaries.

Neither staff nor the BOA has the legislative authority to amend the Zoning Code. The
adaption and modification of zoning regulations and zoning districts are legislative functions of
the governing body of the municipality. Thompson v. Palestine, 510 S.W. 2d 579, 581 (Tex.
1974). “...the city council may not delegate legislative functions under Chapter 211 to any
person or public board. Lacy v. Hoff, 633 S.W.2d 605, 607 (Tex. Civ. App.—Houston [14"]
1982, writ refd n.r.e.); Swain v. Board of Adjustment, 433 SW. 2d 727 (Tex. Civ. App. - Dallas
1968, writ ref'd n.re.)
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Appellants also contend that the limitation on the frequency of outdoor concerts and
benefits stated in the Restrictive Covenant is legally void because of vagueness. The
Restrictive Covenant states that “religious assembly use may include occasional charitable
events (including concerts and performances)” that require tickets charging more than a nominal
fee to cover utilities, maintenance, and other operational charges. (Emphasis added). Without
a numeric limitation, the term “occasional” is so vague as to make the limitation on the
frequency of such events completely non-enforceable by Code Compliance.

Appeliants ask the BOA to reverse:

1. the Land Use Determination (‘LUD") that outdoor religious assembly is a principal use
under religious assembly;

2. the LUD that an outdoor amphitheater is a principal use under religious assembly;

3. the LUD that the religious assembly use includes musical and theatrical performances

and benefit concerts as principal uses;
4, the approval of the Site Plan;
58 the approval of Article | of the Restrictive Covenant; and
6. the approval of the Building Permit.

Alternatively, the Appellants ask the BOA to reverse the approval of Article | of the Restrictive
Covenant because the limitation on the frequency of events held at the outdoor amphitheater
(Occasional) is so vague that it is unenforceable.

STATEMENT OF FACTS

Supplemental Statement of Facts

The statement of facts in this letter describes additional events preceding the filing of the
first site plan for the outdoor amphitheater in January 2011 and events occurring after the filing
of the Building Permit Appeal in May 2013. A timeline of the events is attached as Exhibit 21.

Proposed Use of Outdoor Amphitheater

Randy Phillips, the lead pastor for Life Austin, has been a member of the recording
group Phillips, Craig and Dean for 25 years. According to Mr. Phillips, he has dreamed for more
than 20 years of having an outdoor amphitheater in Austin. Exhibit 2-1. In 2007, PromiseLand
Church West, Inc.!, now doing business as Life Austin, acquired approximately 68 acres of
undeveloped land located between and adjacent to the Hill Country Estates (“HCE"), Covered
Bridge ('CB"), and West View Estates residential subdivisions. The 68 acres was zoned Rural
Residential in 2007 and remains so today. Exhibit 3.

Later in 2007, Randy Phillips announced plans to use 53 acres of the land ("Property”)
for the “Dream City” development that he described as “a community resource, not just a church
home.” Exhibit 2-2. As proposed, the Dream City development included an outdoor
amphitheater. According to the church, the amphitheater could be used for “graduations,

! The property and the permits remain in the name of Promiseland West.
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theatrical plays/productions, seminars, ‘family movie' night, weddings, educational productions,
neighborhood meetings and occasional concerts.”> (Emphasis added) In March 2011, Randy
Phillips explained to the media that the Dream City amphitheater would serve as an integral part
of the community, providing a place for graduation ceremonies, recitals, ballets, family movie
nights, jazz concerts, and other events. Randy Phillips told the media that he wanted to build
“an amphitheater befitting the Live Music Capital of the World."® Large outdoor amphitheaters
are very rare in Austin because of the conditional use permit requirement. Between 2007 and
the end of 2011, only two permanent outdoor amphitheaters existed in the City of Austin—
Symphony Square and Stubb’s.

Neighborhood Discussions 2007 to 2009

Fraom April 2007 to early 2009, representatives of Life Austin met with representatives of
the Appellants and the Oak Hill Association of Neighborhoods (“OHAN") regarding the Dream
City development. At an August 4, 2008 meeting, neighborhood representatives conveyed
general willingness to support the Dream City development except for the outdoor amphitheater.
Representatives of Life Austin expressed disappointment with the widespread concerns
regarding the outdoor amphitheater. Life Austin offered to limit the number of productions at the
outdoor amphitheater to 8 per month (2 per week or 100 per year).*

A final meeting between representatives of Life Austin and representatives of Appellants
took place on January 12, 2009. During this meeting, Life Austin representatives indicated that
while they would like the neighborhoods’ approval and acceptance of the Dream City project, it
in fact wasn't needed because of the religious nature of the project. Thereafter, Life Austin
ceased communicating with the Appellants.

Site Plan, Restrictive Covenant and Building Permit Approved; Litigation

Background facts and the facts relating to the review and approval of the Site Plan,
Restrictive Covenant, and Building Permit are set out in the May 2013 Building Permit Appeal,
including the May 28, 2013 standing letter to the BOA.

A statement of facts relating to the litigation filed by Appellants in March 2012 to obtain a
BOA hearing on the Site Plan Appeal is set out in my September 25, 2015 letter to the BOA
accompanying the resubmittal of the Appeals.

Post-Filing of the Building Permit Appeal

By a June 13, 2013 letter, City Legal informed the Appellants that the Building Permit
appeals would not be forwarded to the reviewing bodies; “. .. the Director has determined that
your appeals are untimely and beyond the jurisdiction of . . .the BOA .. " Exhibit 4.

On July 2, 2013, APpeIIants filed an appeal of the decision not to forward the building
permit appeal to the BOA.® Appellants never received a response from the City regarding the
disposition of this appeal. The July 2, 2013 appeal is largely mooted as a result of the City
agreeing to forward the Appeals of the Site Plan, Restrictive Covenant, and Building Permit after

2 August 5, 2008 Oak Hill Gazette
3 August 5, 2008 Oak Hill Gazette.
* August 5, 2008 Oak Hill Gazette.
> A copy of this appeal accompanied September 25, 2015 letter submitted with re-filing of the Appeals.
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the decision issued by the 13" Court of Appeals on May 7, 2015. Exhibit 6. Nevertheless, the
July 2, 2013 appeal raises serious issues about the authority and propriety of staff deciding
which appeals are sent to the BOA when the City Code and State law mandate that appeals
shall be forwarded to the BOA.

Subsequent Events

On March 20, 2014, the Appellants sent a letter to Life Austin stating the Appellants
would not abandon their legal fight to have the BOA hold hearings on the Appellants’ appeals
and informing Life Austin that if it proceeded with the construction of the outdoor amphitheater,
then it would do so at the risk of having the permits authorizing the outdoor amphitheater
reversed by the BOA. Exhibit 7.

In April 2014, Life Austin responded to the March 20, 2014 letter. The Life Austin letter
stated that they understood that the Appellants had sued the City and Director Guernsey over
the land use determinations made regarding the amphitheater, but they were committed to
proceeding with their development in a timely manner. Exhibit 8. Both communications
occurred prior to the construction of the outdoor amphitheater which began during the summer
of 2014.

Outdoor Amphitheater Begins Operations

Between July 19, 2015 and October 17, 2015, 12 concerts and one movie were held at
the outdoor amphitheater. Residents of Hill Country Estates and Covered Bridge have made
more than 110 complaints to 3-1-1 regarding the noise from the outdoor amphitheater. A
representative sampling of the 3-1-1 complaints is attached as Exhibit 9. Residents of Hill
Country Estates have complained to 3-1-1 that the concert music can be heard inside their
homes. On at least two occasions, the 3-1-1 operator has commented on hearing the music
over the telephone. Sound from the outdoor amphitheater can be clearly heard more than a half
mile away.

APPLICABLE CITY CODE PROVISIONS

Rural Residential Zoning District

Section 25-2-54 of the LDC states: “An RR district designation may be applied to a use
in an area for which rural characteristics are desired or an area whose terrain or public service
capacity require low density.” (Emphasis added).

Religious Assembly

As previously discussed, § 25-2-6(B)(41) of the LDC defines the religious assembly use
as “regular organized religious worship or religious education in_a permanent or temporary

building. The use excludes private primary or secondary educational facilities, community -

recreational facilities, day care facilities, and parking facilities.” (Emphasis added) According to
§ 25-2-491(A) of the LDC, the religious assembly use is allowed in all residential zoning districts
and the vast majority of all other zoning districts. § 25-2-491(B) of the LDC states: “The
requirements of the other provisions of this subchapter [Subchapter C Use and Development
Regulations] modify and supersede the requirements of this section.”
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Prohibited Activities Allowed with a Temporary Use Permit

Section 25-2-921(C) of the LDC is a provision within subchapter C of Chapter 25-2. This §25-2-
921(C) provides:

An outdoor public, religious, patriotic, or historic assembly or exhibit, including a
festival, benefit, fund raising event, or similar use that typically atiracts a mass
audience may be permitted as a temporary use under this division if:

(1) for a gathering of not more than 50 persons, the use is located in an
SF-4 or less restrictive zoning district;

@ for a gathering of more than 50 persons, the use is located in an LO or
less restrictive zoning district;” (Emphasis added)

Sub§ 25-2-921(C)(1) of the LDC clearly prohibits the issuance of a temporary use permit
(“TUP") for any activity that attracts a mass audience in the RR to SF-3 zoning districts. § 25-2-
921(C) further limits the size of a gathering to no more than 50 people unless the tract is zoned
LO (Limited Office) or less restrictive.

Provisions regulating the issuance of temporary permits for uses otherwise prohibited
first appeared in the Austin Zoning Code with the adoption of Chapter 13-2A that went into
effect on January 1, 1985. § 13-2A-5200 provided:

“Sections 5200 through 5299 shall be known as the Temporary Use Regulations.
Provisions authorizing temporary uses are intended to permit occasional,
temporary uses and activities when consistent with the purposes of the Zoning
Regulations and when compatible with other nearby uses.” (Emphasis added)

§ 13-2A-5230(d) provided:

“The following types of temporary use may be authorized, subject to specific
limitations_herein and such additional conditions as may be established by the
Building Official.” (Emphasis added)

Code language regarding temporary use permits for outdoor assembly remains virtually
unchanged since 1985.

Temporary Use Permit Defined

Eight months prior to the approval of the Site Plan and Restrictive Covenant, the City
Council adopted Ordinance No. 20110210-029 that added a definition of a “temporary Use
Permit to the Sound Ordinance. Section 9-2-1(15) of the City Code defines a temporary use
permit as “a permit issued by the Planning and Development Review Department under Chapter
25-2, Article 6 (Temporary Uses) [§ 25-2-921] to authorize a temporary activity not otherwise
allowed as a principal or accessory use in a base zoning district.” (Emphasis added). In
other words, a TUP is not necessary if the activity is allowed as a principal or accessory use.
The outdoor activities listed as requiring a TUP in § 25-2-921(C) definitively establish these as
prohibited activities.

7
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