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Capital Metropolitan Transportation Authority Self-Evaluation

VI. Organization

number of Fl'Es in each program or division.

A. Provide an orgamzahonal chart that mclndu major programs and divismns, and shows the

See organizational chart on the following page. The number of FTEs for each department is proyided in

Section E below.
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4 Heath Delgado Acosta LLP

July 18,2016

Via Certified Mail,
Return Receipt Requested

The Honorable Ken Paxton
Attorney General of the State of Texas
209 West 14" 6% Floor

" Austin, Texas 78701

ATT. EN TION: Open Records Division

Re: Request for Open Records Decision and Letter Brief
Capital Metropolitan Transportation Authority
Request for Information by Mr. Anon Y Mous -
Attorney General ID# 626699

Dear General Paxton:

This Firm serves as legal counsel for Capital Metropolitan Transportation Authority
(“Capital Metro™). On behalf of Capital Metro, I respectfully submit this letter brief in support of
.Capital Metro’s request for an Open Records decision from the Office of the Attorney General
regarding Capital Metro’s authority to withhold eertain information from the public. This request
is submitted pursuant to the Texas Public Information Act, Texas Government Code, section

552.301.

_On June 27, 2016, Mr. Anon Y Mous filed a request for information with Capital Metro. .
Mr. Anon Y Mous requested the following information:

“For the Islamic, Middle Eastern male driver of complaint of action that took place
6/23/16, 12:17-12:20 PM, Bus # 5062, 803 — Northbound, Sunshine Station, I

request:

1) All complaints on file against this driver between 1/1/15 and 6/26/16, starting
from the most recent & working back until 1/1/15 or 49 pages; 2) a 3” x 5” photo
of driver’s face; 3) driver’s first & last name.

Note: I limit my request to a total of 50 pages.”

A copy of Mr. Anon Y Mous’ June 27, 2016 request is attached as Exhibit-A. A copy of the
responsive information sought is attached as Exhibit B.

3711 S. MoPac Expressway, Bullding One, Suite 300, Austin, TX 78746 | ‘Phone: 512-472-8021 | Fax: 512-320-5638 | www.bickerstaffcom
. Auctin Fl Paso Houston Rio Grande Valley



Capital Metro believes, under the specific circumstances of this case, complying with the
second and third part of Mr. Mous’ request (i.e., the request for the driver’s photograph and name)
poses a substantial threat of physical harm and thus is excepted from required disclosure under

sections 552.101 and 552.152 of the ActL. Capital Metro has released the requested complaints on

file, although with the driver’s and customers’ names redacted while the issue of the availability
of the names and photographs is being determined. Authority to redact the customers’ names also

derives from section 552.101.

ection 552.101

Section 552.192
Common Law Right of Physical Safety

The Texas Supreme Court recognizes a common law right of confidentiality when
necessary to protect against a substantial risk of physical harm. Texas Dept. of Public Safety v.
Cox Texas Newspapers, LP, 343 S.W.3d 112, 118 (Tex. 2011). If information falls within the
common law right of physical safety, then it is considered to be confidential by judicial decision

_and, thus, is excepted from disclosure under section 552.101. See e.g., Tex. Atty Gen’l OR2008-
01570 (special circumstances where release of information would endanger city employees’ safety
were sufficient to invoke section 552.101 exception).

The Supreme Court has concluded that the standard for proving the common-law right-of-
physical- safety exception is whether disclosure of the information would create a substantial threat
of physical harm. Texas Dept. of Public Safety, 343 S.W.3d at 118. In making the determination,
deference must be afforded security professionals and law enforcement experts, although vague
assertions of risk will not be sufficient. Id. at 119. Among the circumstances found by the
Attorney General to invoke the physical-safety exception are threatening statements about coming
to a transit authority employee’s home, Tex. Atty Gen’l OR2008-03289; threatening statements to

city staff, Tex. Atty Gen’l OR2008-01570; and prior harassment of a utility company employee

by an specific individual coupled with reason to believe it would resume if the employee’s address
were revealed. TEX. ATTY GeN’L OPEN REC. DEC. No. 169 (1977)-

Here, the request is for the name of a specific bus driver and for the driver’s photograph.
The concern for the driver’s safety comes in large part from the statements and actions of the
requestor himself. The affidavit of David J. Martin, the Director of Security for Capital Metro,
sets out reasons for security concerns and is attached as Exhibit C. While in ordinary
 circumstances the identity of the requestor would be irrelevant, the Attorney General has found
special circumstances creating an exception to disclosure requirements based on threatening
statements made by the requestor.l Tex. Atty Gen'l OR2008-01570 (“the requestor . . - has made
threatening statements to city staff.”). Where there is such a direct link between the requestor and
the potential threat, the concern is more immediate.

' Prior to Texas Dept. of Public Safety, the Attorney General employed a similar personal safety exception
that was referred to as “special circumstances.” E.g., TEX. ATTY GEN’L OPEN REC. DEec. No. 169 ( 1977).




Factors giving rise to the conclusion of a substantial threat of physical harm include:

The requestor has given an obviously false name (Anon Y. Mous). At other times (e.g.,
when speaking to the Capital Metro board) he has given the name Carlos Leon. Presumably .

that is his real name.
The requestor stated, specifically in regard to the driver whose identity he seeks, that

driver’s actions, words, physical appearance, & faith all point to driver trying to
push & enforce Sharia law over Constitutional law on public transportation in
Austin, TX, U.S.A. Hell no. Investigate, ID, & excise the secret Sharia network
within CAP METRO & deport them to the Middle East, where they can legally
practice Sharia law. NOT HERE IN the UNITED STATES OF AMERICA.

There are appeals today throughout the nation to Islamophobia that have often resulted in
violence to persons who are, correctly or incorrectly, assumed to be Muslim.

* The requestor regularly appears at Capital Metro Board meetings, City of Austin Council
sessions, and Travis County Commissioners Court meetings where he participates in the
public comments portion of the meeting. His comments are often Islamophobic,
homophobic, and anti-Semitic and frequently refer to his concern about Sharia law. Ata
recent commissioners court meeting he was escorted from the meeting room by a deputy
after his remarks about an “antichrist virus [that] has infected millions.” Austin Monitor, -
“Reporters’ Notebook” (June 13, 2016). ‘

T Capital Metro director of security confers with security officers in other jurisdictions
in the area who also are aware of Mr. Leon (Mous) and his apparent feelings of persecution.

At the August 13, 2015, city council meeting, the requestor described how he was leaving
the Capital Metro board meeting with his hands full when Mayor Adler, who had been
standing in the doorway, opened the door and stepped aside. Mr. Leon (i.e., Mr. Mous)
continued his narrative:

However, as I went by Mayor Adler put his hand on my lower back; an
unnecessary, uninvited physical contact against me. Under the guise of help,
Mayor Adler's sick, flirtatious touch was actually him trying to possess. control
and exert power over me like how homosexual males try to psychologically
confuse, flip and control us heterosexual males.

Keep your hands to yourself, Mayor Adler. If you lay a hand on me again, expect
me to consider it assault per Texas Penal Code 22.01(a)(3), which legally frees and
empowers me to use force to defend myself per Texas Penal Code 9.31 parts Il and
II1.



Video and transcript at hitp://www.dail Los.com/story/2015/8/15/ 1412354/-LGBTQ-

Actual-Video-Evidence—of—RcllOio olitical-Teh-Craz -in-Austin-Tcxas.

e Although we have no knowledge of their origin, the Capital Metro director of security

noted that at the June board meeting Mr. Leon had apparent deep scraiches on his head,
neck, and back that were consistent with being ina fight. .

e Mr. Leon (Mous) has filed over 600 complaints with Capital Metro or its contractors
through the end of March 2016. Virtually all of his complaints have been found to be
without merit. Drivers and their Supervisors believe that Mr. Leon uses the complaint

system to harass specific drivers.

¢ Bus drivers are especially vulnerable to harassment or violent attack since they must face
forward, strapped into the driver's seat with their back and side exposed, while keeping
their attention focused on driving the busina safe manner.

e Even if the Attorney General is reluctant t0 conclude that Mr. Leon personally poses 2
- substantial threat to the driver’s safety, the fact that he has a history of harassing drivers
and has made highly inflammatory accusations about this driver greatly increases the risk
that other, perhaps mentally unbalanced persons, would pose a threat if they had access to

the driver’s name and photograph.

Here Capital Metro has released the substantive information requested—i.e., the
complaints filed against this particular driver. All that is sought to be withheld is the: name" and
photograph of the driver, which would facilitate locating this driver and potentially harassing or
harming hiim. Given that the requestor has, among other things, made Islamophobic comments, is
apparently concerned about an antichrist virus, has threatened violence against the Mayor of

Austin, and has harassed Capital Metro bus drivers, this situation both establishes a substantial

threat of physical harm and fits within the special circumstances of the type set out in the letter
rulings and open records decision cited above. Accordingly, the name and photograph are
excepted under section 552.101. -

Section 451.061(f)(1), Texas Transportation Code

Additionally, the name phone number of the complainant in the various complaints
requested is excepted from disclosure under section 552.101. Section 451.061(f)(1) of the
Transportation Code, 2 provision that governs Capital Metro, provides:

(f) Personal identifying information collected by an authority is confidential and not subject
to disclosure under Chapter 552, Government Code, including a person’s:

2 Along with the driver’s name, we have also redacted his identification number, which, like the name and
photograph, is another means of identification.



" “The Honorablc Ken Paxton

July 18,2016
Page 5 -

(1) name, address, e-mail address, and phone number;

Tex. TRANS. CODE, § 451.061(f)(1). Thus, when Capital Metro collected a complaint that
contained the complainant’s name, that name was made expressly confidential under this section
and section 552.101. Further, the driver’s name and photograph are personally identifying
information that is collected by the authority and they also fall within the scope of section
451.061(f). The individual’s photograph, unlike a person’s name, is not among the specific items
that are set out in section 451.061, but the exception is for “personal identifying information . . .
including” an individual’s name. Tex. Gov’T CODE, § 331.005(13) (*’Includes’ and ‘including’
are terms of enlargement and not of limitation or exclusive enumeration, and use of the terms does
not create a presumption that components not expressed are excluded”). The list is not exclusive,
and a photograph certainly qualifies as personal identifying information.?

Section 552.152

Additionally, the driver’s name and photograph are excepted from disclosure under section
552.152. It provides:

Information in the custody of a governmental body that relates to an employee or
officer of the governmental body is excepted from the requirements of Section 552.021 if,
under the specific circumstances pertaining to the employee or officer, disclosure of the
information would subject the employee or officer to a substantial threat of physical harm.

Tex. GovT. CODE, § 552.152.

As the test—substantial threat of physical harm—is the same as for the common law right
to physical safety, all the factors discussed above in regard to the common law right apply here as
well. Indeed, the Supreme Court’s test for the common law right was informed by the statutory
language of section 552.152. Texas Dept. of Public Safety, 343 S.w.3dat118.

The only different issue posed by section 552.152 is whether the driver is an officer or
employee of Capital Metro. Because of conflicting state and federal statutory requirements
relating to collective bargaining, Capital Metro’s drivers, mechanics, and other workers who, in
the private sector would have the right to bargain collectively, are employed by a separate entity—
in this case, MV Transportation. This arrangement permits Capital Metro to comply with both
state and foderal law. Although this individual and other drivers are technically employed by MV

" Transportation, they wear Capital Metro uniforms when working, In the case of litigation, Capital

Metro is required to and does defend and indemnify those drivers. Undoubtedly the public
understands the drivers to be Capital Metro employees. In similar situations, the Attorney General

3 While the bus driver’s name and photograph fit within the language of section 451.061(f), it is not
necessary to address that issue if the Attorney General finds that they are excepted under the personal saf ety
exception encompassed within section 552.101 or are excepted by section 552.152. So long as the driver’s

~ name and photograph fall within one of those two exceptions, it is necessary to consider section 451.061

only in connection with the complainant’s names.



o T://

’./“'7'_"

.~ The Honorable Ken Paxton
July 18,2016
Pagc 6

has found section 552.103, which applies only to suits against governmental bodies, to be invoked
when a suit was brought against a driver when Capital Metro itself was not named as a party. Tex.
Atty Gen’l OR2014-22596.% Just as the employment relationship was sufficient in that ruling to
invoke section 552.103, it is sufficient here to invoke section 552.152.

Conclusion

Under the specific facts of this case, the driver’s name and photograph are excepted from
disclosure under section 552.101 due to the common law right to personal safety as well as under

" section 552.152. The complainants’ names are excepted from disclosure under section 552.101
by virtue of their being made confidential by section 451.061(f) of the Texas Transportation Code.

We are not able to mail the requestor a copy of this letter as he has provided what is
obviously a false name and given no address. We note that the requestor has said that he would
pick up the information at 2910 E. 5th Street, which is the address of Capital Metro’s headquarters.
In order to comply with section 552.301(d) of the Texas Government Code as closely as possible
under the circumstances, we will leave a copy of this letter without Exhibit B addressed to Mr.
Anon.Y. Mous at the reception desk at 2910 E. 5th Street.

Please contact my office if you have any questions regarding this matter.

Sincerely,

C. Robert Heath

Encl: Exhibit A: Request from Mr. Anon Y Mous received June 27,2016
ExhibitB:  Copy of the responsive information being withheld
Exhibit C:  Affidavit of David J. Martin, Director of Security for Capital Metro

cc:  Kerri L. Butcher :
Chief Counsel )
Capital Metropolitan Transportation Authority
2910 East Fifth Street
Austin, Texas 78702
(Via electronic mail)

4 Although the letter ruling decided that Capital Metro, which was not named as a party, came within the
section 552.103 exception for suits against governmental bodies, it did not discuss the issue of the
relationship between Capital Metro and the employees. That issue, though, was squarely presented and .
briefed in the 15-day letter and was an issue the Attorney General had to and did rule on to reach his result.



KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 16, 2016

3711 36uth MoPac Expressway
in, Texas 78746

OR2016-20959
Dear Mr. Heath:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 626699. .

The Capital Metropolitan Transportation Authority (the “authority”) received a request for

.information pertaining to a specified individual, including the individual’s name and

photograph, and all complaints filed against the individual during a specified time period.

You state you have released some information to the requestor. You claim portions of the

submitted information are excepted from disclosure under sections 552. 101 and 552.152 of

. the Government Code. We have considered the exceptions you claim and reviewed the
submitted information. ' o '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by judicial
decision and the common-law physical safety exception. The Texas Supreme Court has
recognized, for the first time, a common-law physical safety exception to required disclosure.
Tex. Dep’t of Pub. Safety v. Cox Tex, Newspapers, L.P. & Hearst Newspapers, L.L.C., 343
S.W.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety exception,
“information may be withheld [from public release] if disclosure would create a substantial
threat of physical harm. Jd In applying this standard, the court noted “deference must be



Mr. C. Robert Heath - Page 3

investigation, confidentiality of OIG investigations provided by section 531.1021(g) must
be read in context of OIG’s enabling provisions and thus, extended only to OIG
investigations concerning fraud, waste, and abuse in the provision and delivery of health and
human services in the state). Upon review, we find the authority did not collect the
complainants’ personal identifying information for purposes relating to the collection of fares
and other charges. Consequently, the complainants’ personal identifying information you
marked is not confidential under section 451.061(f) of the Transportation Code, and may not
be withheld under section 552.101 of the Government Code on that basis.

In summary, the authority must withhold the identifying information of the specified
individual you marked, in addition to the information we marked, under section 552.101 of
the Government Code in conjunction with the common-law physical safety exception. The
authority must release the remaining information.

This letter ruling is limited to the particular information at issue in this requést and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. )

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

DMUA. Ay

Gerald A. Arismendez

Assistant Attorney General

Open Records Division
GAA/dls

D# 626699
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July 25, 2046

-T.o: Mr. Carlos @& Leon
# pass Notification Warmning -
i “rrat any further rules violation of cagital Metro oticy Wil
removal fro i perty and vehicles fora period of six months; Y
during the six mon € n removal to oneé year from onginaldate of violation- You
% will also refrain from disorderly conducton any Capital Metro vehicles, Capital Metro Operators andfor
- Pgrsonr}e\ and follow all instructions given for your safety and the safety of those about you. B
. o P\ease'i:ay-particular attention to the following rules: . ' 2) (oVV(E ( ﬂ/
i - 4 Sharethe ride and do pot take up more than one seat. nDT a k’.}
’9_) . Do not block vehicle doorways; riders entering and exiting need room 10 pass. '
: a e« When poarding and exiting, do not cross in front of the vehicle ' Gan st .Iot
_ ’ hile niding areé at risk of being njure ? N \5\/‘ Ul .
s : '
S L Jable) do not block the walkway when
& Standineg. : _ ; .
%— e Stand behind the white of yellow line atthe entrance of vehicles.
g o Belongings must be maintained on your lap of at your feel.
S e Iternsmay not block aisles, obstruct seats, or be left uriattended
' g e Prionity seating at the front of vehicles is reserved for seniors and riders with disabilities-
D o Disruptive behavior is not allowed, including: loud conversation profan'rty, 'msu\’cs{f threats,
o horseplay, of fighting- : ’
- o Riderswithouta valid fare may pe asked t0 de-board. _
1t is strictly prohib'rted 1o intérfere with the operfation of a vehidle, including talking to the bus
operator while the vehicle isin motion. : . .
contact Capital Metro Customer service at (512) 474-1200. ‘

If you have questions,
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