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L. CITY OF AUSTIN

Development Services Department :Q,

One Texas Center | Phone: 512.978.4000 1
505 Barton Springs Road, Austin, Texas 78704

{OAT;

Board of Adjustment Interpretations Application
Appeal of an Administrative Decision

This application is a fillable PDF that can be completed electronically. To ensure your information is
saved, click here to Save the form to your computer, then open your copy and continue.

The Tab key may be used to navigate to each field; Shift + Tab moves to the previous field. The Enter
key activates links, emails, and buttons. Use the Up & Down Arrow keys to scroll through drop-down
lists and check boxes, and hit Enter to make a selection.

The application must be complete and accurate prior to submittal. If more space is required, please
complete Section 6 as needed. All information is required (if applicable).

For Office Use Only

Case # ROW # Tax#

Section 1: Applicant Statement

Street Address: 7100 US Highway 290 West, Austin, Texas _
Subdivision Legal Description:

Lot 3, Block A, Scenic Brook West Commercial Subdivision, a subdivision in the City of Austin,
Travis County, Texas

Lot(s): oo o Block(s): o )
QOutlot: Division:

Zoning District:

IMWe Courtney Mogonye on behalf of myself/ourselves as
authorized agent for Cjelo Paso Oak Hills, LP, ~ affirm that on
Month December ,Day 5 , Year 2016 . hereby apply for an interpretation

hearing before the Board of Adjustment.
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Development Services Department interpretation is:

T litional lay of Ordi #94117-E limited_the ¢
Property as currently configured or as may be reconfigured in the future. Staff calculated the
heen condemned by TXDOT, B :

| feel the correct interpretation is:

The conditional overlay of Ordinance #94117-E limited the total allowed FAR of 0.21 to 1 on the
Property as it existed on the date the ordinance was adopted. The Ordinace specifically stated
that the Property was all of Lot 3 as it was configured on the date of adoption of the Ordinance.
As such the total FAR in square feet would not be diminished by the condemnation.

Section 2: Findings

The Board must determine the existence of, sufficiency of and weight of evidence supporting the
findings described below. Therefore, you must complete each of the applicable findings statements as
part of your application. Failure to do so may result in your application being rejected as incomplete.
Please attach any additional supporting documents.

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that:
Staff does not believe that the ordinance should be strictly construed. The language of the
ordinance states that the FAR is 0.21 to 1 of the Property. The ordinance defines Property as
Lot 3. Block A, Scenic Brook West Commercial Subdivision, a subdivision in the City of Austin,
Travis County, Texas, according to the map or plat of record in Plat Book 78, Pages 71-72, of
the Plat Record of Travis County, Texas. There is no provision allowing for reduction of FAR.

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because:

This request does not change any use provisions. This variance request only affectsthe
performance standards that are set forth_in_the_conditional averlay and the methodology.in

calculating compliance with those standards

3. The interpretation will not grant a special privilege to one property inconsistent with other
properties or uses similarly situated in that:
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Section 3: Applicant/Aggrieved Party Certificate ﬁ'—

| affirm that my statements contained in the complete application are true and correct to the best of
my knowledge and belief.

Applicant Signature: Date: 08/25/2016
Applicant Name (typed or printed): Gabe Bruehl
Applicant Mailing Address: 105 W. Riverside, Ste. 110 ST,

City: Austin ) o State: Texas __Zip: 78704
Phone (will be public information): (512) 439-0400

Email (optional — will be public information): gabe@kbge-eng.com

Section 4: Owner Information

Owner Name: Cielo Paso Oak Hills, L.P.
Owner Mailing Address: 6500 Montana Ave o ]
City: El Paso o ~ State: Texas Zip: 79925

Section 5: Agent Information

Agent Name: Courtney Mogonye (Sprouse Shrader Smith PLLC)
Agent Mailing Address: 1250 S. Capital of Texas Hwy.. Bidg. 3, Ste. 601
City: Austin State: Texas Zip: 78746
Phone (will be public information): (512) 615-6652

Email (optional — will be public information): couriney.mogonye@sprouselaw.com

Section 6: Additional Space (if applicable)

Please use the space below to provide additional information as needed. To ensure the information is
referenced to the proper item, include the Section and Field names as well (continued on next page).

We_bgjlmjhaiﬂwe_emﬂlegjo_the_mammumfm ZLto.J_of_the,_ELopemﬁs_ﬁmg_dgﬂtLecL_
in_the Ordinance. The Ordinance prescribed a finite amount of building_area_and_did_not
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Additional Space (continued) i/)
include any limitation language that would allow for a reduction of the total floor area allowed on tr'eo
Property in the event of condemnation. The Ordinance is a legislative act that was_unambiguous
and, therefore, must be strictly construed. Furthermore, nothing in the condemnation order by
TXDOTstated that the total amount of FAR would be reduced, nor is there any evidence the owner
was provided with consideration for the reduction in the FAR.

Additionally, if any portion of the 45,555 square feet of floor area were located in the condemned

right of way, then the owner would be allowed to rebuild the portion taken on that portion of the
property located outside of the right of way pursuant to Section 25-8-23 of the Austin City Code.

If you determine that Staff did not err in its interpretation of the Ordinance, then we ask for a
variance. The Staff's interpretation of the Ordinance does not allow for a reasonable use of the

Property as there is an existing structure that is 42,000 square feet, which is more than Staff's
determination of allowable FAR, and prevents additional structures from being placed on the
Property. Staff's interpretion also creates a hardship on the Property as it does _not allow for
additional development in accordance with the Ordinance and is not consistent with the intent of

the Land Development Code which recognizes the right to rebuild the impervious cover taken on
the remainder parcel. The variance will not alter the character of the area because if part of the

allowed 45,555 square feet (of calculated FAR) on the original Property had been located in the
right of way which was condemned by TXDOT prior to the condemnation, then Section 25-8-23
would have allowed the total square feet aliowed under FAR to be built on that portion of the
Property located outside of the right of way.

SAVE
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SPROUSE SHRADER SMITH PLLC
ATTORNEYS AT LAW

COURTNEY E. MOGONYT
(512) 615 6052

December 5, 2016

Ms. Leane Heldenfels
Development Services Department
City of Austin

505 Barton Springs Road

Austin, Texas 78704

Re:  Board of Adjustment Variance Application 7100 US Highway 290 West, Austin,
Texas (the “Property™)

Dear Ms. Heldenfels:

The undersigned’s firm represents Cielo Paso Quk Hill. LP, Owner of the Property.
Please accept this letter and the enclosed application materials as our formal submittal for a
Board of Adjustment Interpretation Application. The project site is located at 7100 US Highway
290 West. Included for your review are the application, site plan and Ordinance No. 94117-E.

The Owner of the Property is praposing to place a restaurant on a portion of the 4.5579
acre lot that is almost 100% impervious cover. The plan is to build 2,283.70 square feet fast
food restaurant on a 0.96 acre portion of the asphalt parking lot and to provide a
sedimentation/filtration pond that would capturc runoff from the entire 4.5579 acre lot.
Currently there is not a water quality pond available to this site. This is a redevclopment project
bringing water quality to an Edwards Aquifer Zone property that currently has no water quatity.

We arc requesting that the Board interpret the conditional averlay language of the site
specific Ordinance No. 94117-E, as discussed in the application, to apply to the entire Properly
as it is defined in the Ordinance, including that portion of the Property that was condemned by
Texas Department of Transportation.

As noted in the Application, Texas Department of Transportation condemned a total of
0.4143 acres of the 4.9722 acre platted lot. None of the existing building square footage was
taken within this condemnation. The condemnation occurred five years after the conditional
overlay limited the floor to arca ratio to .21 to 1. There are existing structures on the Property
which total 43,200 square feet. The original maximum FAR on the platted property prior to
condemnation was 45,483.7 square fect. After the condemnation the maximum FAR would be
reduced to 41,713 square feet if the take-tract is not included in the determination of the ratio.
As 1t stands, no additional structurcs may be built on the Property if the FAR is not increased.
The planned restaurant is 2,283.70 square feet, which is the remaining square footage that would
be allowed had the 0.4143 acre portion not been condemned.

]
1250 5. CAPITAL OF TEXAS HWY. BLDG. 3. SUITE 601 - AUSTIN. TEXAS 78740
courtiney.mogonye@sprouschiw.cont « PHONT (312) 615-0632 - rax (806) 37.3-3454 . sprowselaw com

1)
]



)
(&

Actual site area impervious cover will actually be slightly reduced with this project as the
limits of construction area is currently all excess asphalt parking.

Staff has determined that the conditional overly provision is limited to the total allowed
FAR of 0.21 to 1 on the Property as it is currently configured post condemnation, and not as the
Property was described in the Ordinance. During the redevelopment plan review on the site plan
(SP-2015-0386C, which has since expired). Staff previously interpreted the ordinance to mean
the conditional overlay provision is limited to the total allowed FAR of 0.21 to 1 on the Property
as it is currently configured or as may be reconfigured in the future. Staff calculated the FAR as
the Property exists presently and failed to include a portion of the Property that had been
condemned by Texas Department of Transportation, We agree that Ordinance No. 94117- E
limited the total allowed FAR of 0.21 to 1 on the Properly; however, we do not agree that the
FAR should be 0.21 to 1 of the Property as currently configured or as it may be reconfigured in
the future. Instead, we think that the “Property” as described in the Ordinance is clear and
unambiguous, and includes the entire lot prior to condemnation.

If this interpretation request is nol granted, we are requesting that we be allowed to
submit a request for variance, and it be issued, allowing us to increase the FAR on the Property.
A variance request will result in a reduction in overall impervious cover and new water quality
on the entire 4.5579 acre currently developed tract. The zoning ordinance at issue included a
conditional overlay regarding F.A.R. This is nothing mere than a site specific performance
standard to a typical zoning district specification that is well within the scope of variances from
zoning requirements authorized by Chapter 211 Local Government Code. Thercfore, we have
standing to bring this request before the Board of Adjustments pursuant to state law.

If you have any additional questions or concerns regarding this application, please
contact me or the applicant, Gabe Bruehl.

Sincerely,

Courtney E. Mogony'

cc: Mr. Gabe Bruehl
Mr. Tyler Buckler
Mr. Greg Guernsey

[
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August 25, 2016

Ms. Leane Heldenfels
Development Services Department
City of Austin

505 Barton Springs Road

Austin, Texas 78704

Board of Adjustment Chair and Members
City of Austin

505 Barton Springs Road

Austin, Texas 78704

Re:  Board of Adjustment Application 7100 US Highway 290 West, Austin, Texas
(the “Property™); Standing to Appeal Status Letter

Dear Ms. Heldenfels and Members of the Board:

Please accept this letter and application materials as our formal submittal for a Board of
Adjustment Appeal of an Administrative Decision. The project site is located at 7100 US
Highway 290 West. Included for your review are the application and the site plan,

We, Cielo Paso Oak Hill, LP, are the record owner of the Property that is the subject of
this application. We are proposing to place a restaurant on a 0,96 acre portion of a 4.5 acre lot
that is almost 100% impervious cover. The plan is to build 2,355 square foot fast food restaurant
on a (.96 acre portion of the asphalt parking lot and {o provide a sedimentation/filtration pond
that would capture runoff from the entire 4.5 acre lot. We are requesting that the Board find that
the conditional overlay language of Ordinance No, 94117-E, as discussed in the application, be
limited to the total allowed floor area ratio (“FAR”) of 0.21 to 1 on the Property as it existed on
the date the ordinance was adopted. During the redevelopment plan review on the site plan (SP-
2015-0386C), Staff interpreted the ordinance to mean the conditional overlay provision is limited
to the total allowed FAR of 0.21 to I on the Property as it is currently configured or as may be
reconfigured in the future. Staff calculated the FAR as the Property exists presently and failed to
include a portion of the Property that had been condemned by Texas Department of
Transportation. We agree that Ordinance No. 94117~ E limited the total allowed FAR of 0.21 to
1 on the Property; however, we do not agree that the FAR should be 0.21 to 1 of the Property as
curtently configured or as it may be reconfigured in the future, No interpretation of the FAR

1
clelo property group » B23 Congress Avenue, Suite 600 » Austin, Texas 78701
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limitation provision of the ordinance is authorized or necessary, because the language is
unambiguous.,

If you have any additional questions or concerns regarding this application, please
contact me or the applicant, Gabe Bruehl.

Sincerely,
Agcant%so; Hill, LP

cc:  Mr. Gabe Bruehl
Mr, Terry Irion

2
clato property group * 823 Congress Avenue, Suite 600 » Austin, Texas 78701

—

\

)
q




ale

J98E0-SLOZT-dS

910E ‘ri 1390100

s

- SANVYD DNISIVYH

NVd 3LIS TIYHIAD
XL ALNNOD SEAVALL ‘NUSIVY 40 ALD
99078 M

SNV1d LNIWJOT3AIA 3LIS

06T AMH SN M OCLL

1w el

LAY
U T sy setad O30 69 12151

H DL FTOL NN DL ] W TR e
$3453 1 ¥124VD | THINEE | 1130MIN

-
[ T T
— El T .
AT N A0 RO
T O
ortaans 5w
e
o * =
ehae A @
o ¥ W
T L] -
a4
n= 0 &+
- v ne e
o i@
b e
LT T o ]
wee w B
iy
- e L
(R
e +
we a

)
S+ OBPRTa =t 0Ed

aNIDI1 %078
O icibad cremart]
| === na ]

Lva

]
I2z: ¢ m e
mm Mmm w o s G
58 342 3 S—:
g3 E3f 3 Yo o
Egzs meny D ==
g5 3~ 2 ST =
T ~ RS ., ==
IEESRE AN35ITIALEINA
i e
m_ - HiNON ’

@

-
A2 ATMUDIH 1w LG

e
—-—

AT MOCY IV YYD
S ming vt

13
:-_" #_‘nm““‘-

i
i

b
]
2

= Ao 2 T

O NI/N/L 0 T Wl VD A JLUOW  OmT Wy Ll TVIO LAUBRANIATN N0 = ReAROUN LS DTEY




|
! Pk B et L T NY1d 3415 d350doud |_-g §
— k- . \oesesvxaLnusny (S35 1 VIZUYD | 13N ) 1ITAMIN R 8
_E_ i 209 31INS T Xa'AINNOD SIAYEL NUSV 40 LD — & z
| e SNV1d ANIWJ013AIA ALIS g & 2
T snous usseousovo 45078 aMm ¥
w1 conmemses 06Z AMH SN\ M 00L£ - SANYD ONISIVH G
'1 1 ] L 1 w_ | 1 x
c| Iy I% 2 bl . }
12 i IR .ﬁé-if: 4 l 1
{ R M Y 4333335 ] f
bl LR T T e roub Db Aot sondang Ty 1[ |
[ 3 4 1
ggo-ﬂuoa ------- + @Bﬂjmfei‘*““i'@ i ! Pt i 'E ; 11”1 l
1 Ej gl ¢ 1y HI
| , I E?if iy i| l'l | !i i
: - Eoar 4 it B gedd EHITH |
i e it 0 3Er i BiE, Ealinoge B304 SHn i
i ”rf'. i =--.-F'.. E_!_:F 1':_ H ; EI;I% fi:;‘. ig!i'j ] giii !” I 153 Il
L LR i RTHE BT g
gl il R R :
& [T Rl i T {i; z Bl i
el 8 L LU HTHER i :
& (= Brififs 1 ! 1” Ity [i!! Efl b4
2 L Dol s i BHE & Rl >
e i
& : ;
= H
L ) =
| | 5l
L
gh El
s ‘gggg: ..:gg ¥ ';
| e
| AL B T -
o -
) Lol s
| 3oaias| el
yiI8 g
- a-'?fg'!gﬁ% i g%
i E
(Y gEEEE
ai 5

ACLORCMNCL
ADDTCmeL
dask Windl
CTVELOFLI
sCLLoE
NS ¥
=10}
LT
D MEDR o
TOR
oMM
WLOCANDN OF,
s
oA OF
AT el

LT
o
L)
ArD
LY
mnu
Xt
o S0
BALAS BLL
T,
T

B3gi=
%ﬁfzzéfiii?sa |

:Ei!

e
e
’aa,éﬂigiaiée §e:a§E§éfgiz§
| Egg Euiii i -3595%35? ?
il e
(il i
i?i‘%ﬁgﬁséshgaiis? bl

i
AR/ O QT WKW Y G e Gm el LS D0 (ASAAONAT WO - MR ATV T - AL T



=
 §

!

[

1

&l

|

el

I

|

e
e

-l
-

" Bk LEADOW DIIVE

1 ™
t JVNS—— T S
v .
e e
|

|
|
|
o L

&

-

L%
firi

=
@

Ol BT FumOnd  MTID @ G R MOTTED O 10/18/18 Baton s

1 T z | ] 3 1 4 [ 5 L T 5 I

i | ! \
-, — t——t :
, & W

(- m |

RPN NORTH E |

. » o |

=S - = [T m i
o A U i il _

sEaetd-@

EELFRLR Y]

@-r-»urie{[ﬁcﬂuo

BLOCK

|

LEGEND

-

£

Q

5

M

'

s

-

c

.’

L]
v
a
@ (1Y
=
=4
o
a

v
<&
T
=
2

L %
[

CIELO PROPERTY GROUP
823 CONGRESS AVE
SUNTE 500
AUSTIN, TEXAS 78101
CONTACT: ROBBY DILLARD |
PHONE: (312} 800-7900
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—  PUBLIC HEARING INFORMATION

© Altheagls applicanis anc oz their agert(s) &re céaﬂ& to anteiul o public

heamng, you ure nut required to attend. However, it yvou do attend, you

fave the oppertuzity to speak FOR or AGAINST the propased

N_mﬂm,..,._:_u:. You nmy also connes o _#.._w:v:q_,r,,a or envirownental
oty ._:_m tioes thai kas expressed an interesl in snoapplication slleciing

yeur seighburkend.

::::m a publie heartzg, the bornl or corumission gty posipang oF
continve s appheasion’s kearing 1o o later date, oz reconmend appeosal
G ._E:.nw of the application, 1 ihe boasd or comcission amoeunces a
specifie <t amal fime Tor o posipoienent o captinuation thas is not luer
than 61 days o the anteuncemest. na furiher gotics will be senl,

A baard oreoenntission”s decision may e appealad By i persen willt
stondizg 10 appeit, er an ierested peety tha is wdentified os o persaz i
can appeal the decision. The bedy Bolding s public kerring anan gspeal
will determine whethes a porsen hgs standing o appeal e decision,

A intereszad perty is definel us @ person who s the applicazt or reeod
avener of e sebject propenty, o whi vormmicates an ntvrest ol
boiind or eozavission by
o delivering itwritten staterent W ihe boand or eoimissien beline or
- durinp the _.,:Z_.r. heaning that na_..a:...:v. wlenndies the ississ el
coneerss (8 e b delverad o e Cedined porsan Sivied o
L) or
«  appeanig and speaking for thie reeord an the public iy
ancl:
o occupies @ priary restdenze that is within S00 feet ol the subjedt
property or proposcd development;
o s ke cecend cevper ol propenty itk 306 e alihe subeet propery
o proposed developonest; or
- isan aflicer of an envicenmenta] o neighlonlond arganization that
Fas &n interest m or whose deelired bouslariss wee within 300 feet of
the subjet proaperty or proposed developizent.

A notize of appeal st be fled with the director of the reaponsible
department we leter than 10 days atier the decision. A appea) Torm may
Be avaitable lram the resporsible depieinent.

Far wlditional in _w::._:c: on the Cy of Austin’s fand .”_?..o_o_:mn___
pprocess, Visit our web site: www.anstintexas.govideyseryiees

Wrillen comenerits mtist be submitted 1o the conzact persin listed vnthe potice

hetare nrat a ME____: hearing, Your commenis should inclucle the name ol the
haard or commission, or Couneil: the seladuled dite of the public beanag; 1he
Case Nunmther; and the contact perssm listed on the natice, Al comnients
received will beconte part of the public recort ol this case,

Case Number: C15-2016-0126, 7100 US Hwy, 290 West 1

Canract: Leang Hetdersels, 312-974-2002, Yeane hehdentels o custntesos gey

Puldic Hearing! Board of Adjustment, December F:_.. 2066

o

_hN_ﬂ ant in favor

CJ 1 ubject

Youe N ? .rm. R HITR)

7100\ fr_nc.ilﬂ

Voser iededreasfoss affecivd By 51 ety . ~— .m.\.d. 2 S
i —
7 - N awd,
| N——— - N
Ngimann Dt

Lastinee Telephonee2 \.-\_D(k rﬁ.ﬁ..hmuf m«wD &

Commueiits:

Commends must be returned by noon the day of the bering to be
scen by the Board at this heaving. They may be sent via:

Mall: City of Austin-Development Services Departinent! Est Floor
Lasne [eldenfiels
IO, Box LOSS
Austin, TX THT07- 103
(Note: muiled comments must be postmarked by the Wl prioy
1o the hearing 1o he received timely) .
Fux: (512 974-6105
Emuoil: leane heldenifelsa austintexns. gov

e S——— i —




l y S PUBLIC HEARING INFORMATION

Although applicants and/or their agent(s) are expected to attend a public
hearing, you are not required to attend. However, if you do attend, you
have the opportunity to speak FOR or AGAINST the proposed
application. You may also contact a neighborhood or environmental
organization that has expressed an interest in an application affecting
your neighborhood.

During a public hearing, the board or commission may postpone or
continue an application’s hearing to a later date, or recommend approval
or denial of the application. If the board or commission announces a
specific date and time for a postponement or continuation that is not later
than 60 days from the announcement, no further notice will be sent.

A board or commission’s decision may be appealed by a person with
standing to appeal, or an interested party that is identified as a person who
can appeal the decision. The body holding a public hearing on an appeal
will determine whether a person has standing to appeal the decision.

An interested party is defined as a person who is the applicant or record
owner of the subject property, or who communicates an interest to a
board or commission by:

« delivering a written statement to the board or commission before or
during the public hearing that generally identifies the issues of
concern (it may be delivered to the contact person listed on a
notice); or

«  appearing and speaking for the record at the public hearing;

and:

= occupies a primary residence that is within 500 feel of the subject
property or proposed development;

» is the record owner of property within 500 feet of the subject property
or proposed development; or

» is an officer of an environmental or neighborhood organization that
has an interest in or whose declared boundaries are within 500 feet of
the subject property or proposed development.

A notice of appeal must be filed with the director of the responsible
department no later than 10 days after the decision. An appeal form may
be available from the responsible department.

For additional information on the City of Austin’s land development
process, visit our web site: wwiw.austintexas.gov/devservices

Written comments must be submitted to the contact person listed on the notice
before or at a public hearing. Your comments should include the name of the
board or commission, or Council; the scheduled date of the public hearing; the
Case Number; and the contact person listed on the notice. All comments
received will become part of the public record of this case.

Case Number: C15-2016-0126, 7100 US Hwy. 290 West
Contact: Leane Heldenfels, 512-974-2202, leane. heldenfels@austintexas.gov
Public Hearing: Board of Adjustment, December 12th, 2016

um|_|_.L r&-_._ ZME O I am in favor

Your Name (please print) &1 object

7100 Hwy 7) West Austn TX 727%

Your ag this application
/4 L2-g-2000

[l T SV e
Signature Date

D&;::m Telephone: R_Nu MNQ\ N\&n
Comments: _ . :zm\ —vﬂmﬁ/ :J(—\I—w gﬂg\p

QUér 20D JearS, AS A DUSINEssS puina.
As 15 +Yheve 15 noten vsh. EER
rall 0w, We have il oper

or 4his o&%@&ﬁpi 1+ hiks

Erfbwﬁﬂwﬁ )M (L
DY oo 1§9§. h

d - ¥ [ ¥ - T
Comments must be returned by noon the day of the hearing to be
seen by the Board at this hearing. They may be sent via:

Mail: City of Austin-Development Services Department/ 1st Floor
Leane Heldenfels
P. O. Box 1088
Austin, TX 78767-1088
(Note: mailed comments must be postmarked by the Wed prior
to the hearing to be received timely)

Fax: (512)974-6305

| Email: leane.heldenfels@austintexas.gov




