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CITY OF AUSTIN
Board of Adjustment
Decision Sheet

CASE NUMBER: C15-2016-0124
____Brooke Bailey

Michael Benaglio

William Burkhardt

Eric Goff

____Melissa Hawthorne

____BryanKing 2" the motion

—Don Leighton-Burwell

Rahm McDaniel

Melissa Neslund

James Valadez

Michael Von Ohlen Motion to Grant ppmt by applicant

Kelly Blume (Alternate)

APPLICANT: Nikelle Meade
OWNER: David Krug

ADD

RESS: 2510 and 2530 CONGRESS AVE

VARIANCE REQUESTED: The applicant has requested variance(s) from Article 10,
Compatibility Standards:

A.

Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (B) 1o increase
the required setback from a property in an urban family residence (SF-5) or more
restrictive zoning district or on which a use permitted in SF-5 or more restrictive
zoning district is located from 25 feet (required/permitted) to O feet (requested); and
to

Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (1) to
increase the allowed height of a structure 50 feet or less from property in an SF-5 or
more restrictive zoning district or on which a use permitted in an SF-5 or more
restrictive zoning district is located from 2 stories and 30 feet (required/permitted) to
J stories and 60 feet (requested); and to

Section 23-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (2) to
increase the allowed height of a structure more than 50 feet and not more than 100
feet from property in an SF-5 or more restrictive zoning district or on which a use
permitted in an SF-5 or more restrictive zoning district is located from 3 stories and
40 feet (required/permitted) to 5 stories and 60 feet (requested); and to

Section 25-2-1064 (Front Setback) to increase the minimum front building line
setback from at least 25 feet from a right-of-way if the tract on which the building is
constructed adjoins property in an SF-5 or more restrictive zoning district or on
which a use permitted in a SF-5 or more restrictive district is located and fronts on
the same street as the adjoining property (required/permitted) to O feet (requested);
and to
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E. Section 25-2-1067 (Design Regulations) (F) to permit an intensive recreational use, l/}
excluding a multi-use trail and including a swimming pool, tennis court, ball court,
or playground to be constructed 50 feet or less (requested) from adjoining property 9
in an SF-5 or more resrictive zoning district or on which a use permitted in an SF-5
or more restrictive zoning district is located; and to

F. Section 25-2-1067 (Design Regulations) (H) to decrease minimum setback distance
of the driveway from adjacent properties to be constructed on a site less than 125
wide from 15 feet (required/permitted) to 5 feet (requested)

in order to erect a hotel and swimming pool in a “CS-V-CO-NP”, General Commercial
Services — Vertical Mixed Use — Conditional Overlay — Neighborhood Plan and a “GR-V-
CO-NP”, Community Commercial — Vertical Mixed Use — Conditional Overlay —
Neighborhood Plan zoning district. (Dawson)

BOARD’S DECISION: POSTPONED TO DECEMBER 12, 2016 BY APPLICANT DUE
TO LACK OF FULL BOARD; December 12, 2016 POSTPONED TO JANUARY 9, 2017
BY APPLICANT

FINDING:

1. The Zoning regulations applicable to the property do not allow for a reasonable use
because:

2. (a) The hardship for which the variance is requested is unique to the property in that:
(b) The hardship is not general to the area in which the property is located because:

3. The variance will not alter the character of the area adjacent to the property, will not
impair the use of adjacent conforming property, and will not impair the purpose of
the regulations of the zoning district in which the property is located because:

Leane Heldenfels Wifliam Burkhardt
Executive Liaison Chairman
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CITY OF AUSTIN

Board of Adjustment ‘g
Decision Sheet

DATE: Monday, November 14, 2016 CASE NUMBER;: C15-201 6-01294

—~—Y_____Brooke Bailey

—_Y____Michael Benaglio

—_Y___ William Burkhardt
Y Eric Goff

Melissa Hawthorne

Bryan King

Don Leighton-Burweli

——..Rahm McDaniel OUT

—-Y___Melissa Nesjund

—_Y___James Valadez

—~"—__Michael Von Ohlen OUT

Y Kelly Blume (Alternate)

—— —

APPLICANT: Nikelle Meade
OWNER: David Krug
ADDRESS: 2510 CONGRESS AVE

VARIANCE REQUESTED: The applicant has requested variance(s) from Article 10,
Compatibility Standards:
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A. Section 25-2-1063 (Height Limitations and Setbacks for Large Sites ) (B) to increase
the required setback from a property in an urban family residence (SF-3) or more
restrictive zoning district or on which a use permitied in SF-5 or more restrictive
zoning district is located from 25 feet (required/permitted) to O feet (requested); and
to

B. Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (1) to
increase the allowed height of a structure 50 feet or less from property in an SF-5 or

restrictive zoning district is located from 2 stories and 30 feet (required/permitted) to
5 stories and 60 feet (requested); and to '

C. Section 25-2-1063 (Height Limitations and Sethacks for Large Sites) (C) (2)to
increase the allowed height of a structure more than 50 feel and not more than 100
feet from property in an SF-5 or more restrictive zoning district or on which a use
permitted in an SF-5 or more restrictive zoning district is located from 3 stories and
40 feet (required/permitted) to 5 stories and 60 feet (requested); and 10

D. Section 25-2-1064 (Front Setback) to increase the minimum front building line
setback from at least 25 feet from g right-of-way if the tract on which the building is
constructed adjoins property in an SF-5 or more restrictive zoning district or on
which a use permitied in a SF-5 of tnore restrictive district is located and fronts on
the same street as the adjoining property (required/permitted) to 0 feet (requested);
and to
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E. Section 25-2-1067 (Design Regulations) (F) 1o permit an intensive recreational use,
excluding a multi-use trail and including a swimming pool, tennis court, ball court,
or playground to be consiructed 50 feet or less (requested) from adjoining property
in an SF-5 or more restrictive zoning district or on which a use permitted in an SF-5
or more restrictive zoning district is located; and to

F. Scction 25-2-1067 (Design Regulations) (H) to decrease minimum setback distance
of the driveway from adjacent properties 10 be constructed on a site less than 125
wide from 15 feet (required/permitted) to 5 fect (requested)

in order to erect a hotel and swimming pool in a “CS-V-CO-NP", General Commercial
Services - Vertical Mixed Use — Conditional Overlay - Neighborhood Plan and a “GR-V-
CO-NP", Community Commercial - Vertical Mixed Use — Conditional Overlay -
Neighborhood Plan zoning district. (Dawson)

BOARD’S DECISION: POSTPONED TO DECEMBER 12, 2016 BY APPLICANT DUE

TO LACK OF FULL BOARD

FINDING:

1. The Zoning regulations applicable to the property do not allow for a reasonable use
because:

2. (a) The hardship for which the variance is requested is unique to the property in that:
(b) The hardship is not general to the area in which the property is located because:

3. The variance will not alter the character of the area adjacent to the property, will not

impair the use of adjacent conforming property, and will not impair the purpose of
the regulations of the zoning district in which the property is lacated because:

Wiy

Leane Heldenfels
Executive Liaison Chairman

Whiliam Burkhardt
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APROFESTIONAL CORPORATION
JOHR M Josuen JMJOSEIHE DATSROSECOM
Dmecron CHRECY: (312) §41.3593
Fax (512) 469.9408

November 14, 2016

The Board of Adjustment

c/o Leane Heldenfals

Board of Adjustment Liaison

City of Austin

Ist Floor - Development Assistance Center
505 Barton Springs Road

Austin, TX 78704

Re:  Compatibility Variances for Guesthouse Hotel, 2510 South Congress Avenue
(Site Plan No. SP-2015-0300C/Board of Adjustment Case No. C15-2016-0 12&(—-

Dear Ms. Heldenfels,

[ represent The Church in Austin (hereafier “Church”) in connection with the application
by Nikelle Meade, on behalf of owner David Krug, for six variances from the City of Austin’s
compatibility standards codified in Article 10 of the Land Development Code. The owner seeks
these variances for a hotel project at 2510 South Congress Avenue it has named “The
Guesthouse Hotel.”

The property in question (the “Property”) is located just south of Oltorf Street. The
Church in Austin owns the adjoining property to the south. The eastern portion of the Church
property contains the principal church building. The Church maintains residences for clergy on
the western portion of the property. Single-family liomes adjoin the property to the west, The
Property is within the Dawson neighborhood, As discussed in more detail in staff backup, the
owner seeks variances from the compatibility standards along the southem boundary of the
property in order {o allow the hotel to be built taller and closer to the property line than the
standerds allow. The application also seeks to locate a swimming pool and driveway within the
compatibility setbacks, both intended to serve the hotel guests

You have recejved extensive objections, evidence and arguments against the requested
variances from the Church adminisiration, members of the Church, residents of the Church and
residents in the area. We urge you to consider the arguments and evidence submitted by the
Church and the other objectors. This letter sets forth the Church’s legal position that the
requested variances, as a matter of law, do not meel the requiremients for a variance under state
law or City Code.

BARITON OAKS PLAZA, 900 §. Morac EXmuy, BLOG 1, S0 500, AUSTIN, T1 YAS 7746
PUUSTSIZ) 469-TY8T  FaN:(512) 440-D408
Wb MW Colt e o

HousToN | AusTin | DaLias | SANANTONIO | NEW ORLEANS
013946,00000114835-5658-5276.v1 '



November 14, 2011
Page 2

Procedural Background.

On June 28, 2016, the Planning Commission granted two compatibility waivers for the
project. The Church in Austin perfected an appeal of the compatibility waivers granted by the
Planning Commission. After the appeal was docketed, staff was made aware that the waivers
were approved on the basis of an erroncous application of the compatibility rules for this site.
The weslern half of the Church properly is zoned SF-3-NP. Staff assumed (and the Planning
Commission was (old) that compatibility regulations were tripgered only by the SF-3 zoning on
the western portion of the Church property adjoining the site to the south. Staff subsequently
conceded that the eastern portion of the property, which is used as a civic use (a church) also
triggered compatibility requirements. Staff accordingly has required the applicant lo request
variances from the compatibility regulations from this Board.

The Requested Variances.

The Property is approximately 97-feel wide (at the street) and approximately 700-feet
deep, for a total area in excess of 67,000 square feet. The Owner seeks a number of variances to
build a 79-room hotel on this deep, relatively narrow lot, The Owner accordingly is presenting to
this Board requests for variances for multiple design aspects, including:

a, Height compatibility.

b. Building height.

¢. Building and Driveway setbacks.

d. Swimming Pool setbacks.

The owner specifically secks to build a four-story structure along the eastern and southern
portion of the property within the compatibility setbacks triggered by the use of the adjoining
property by the Church in Austin. The owner also seeks to place a driveway and swimming pool
within these compatibility setbacks.

Legal Authoritics

Section 25-2-474 of the Land Development Code sets forth the findings the Board must
meke to grant a variance from development regulations. The Board can granl a variance from a
requirement only if it finds as a matter of fact that:

(1} the requirement does not allow for a reasonable use of property;

(2) the hardship for which the variance is requested is unique to the property and is not
generally characteristic of the area in which the propertly is located; and

(3) development under the variance does not:

013946.00000114835-5658-5276.v1
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() alter the character of the area adjacent to the property;

(b) impair the use of adjacent property that is developed in compliance with the
City requirements; or

(c) the impair the purposes of the regulations of the zoning district in which the
property is localed.

State law, similarly, allows a variance to be granted only when, due to “sPccial conditions,” “a
literal enforcement of the ordinance would result in unnecessary hardship.”

In order to justify a variance, a hardship must not be sell-imposed, nor financial only, and
must relate to the very property for which variance is sought - i.e, a condition unique,
oppressive, and not common to other property.” Likewise, the hardship must not be personal in
nature.” “An example of a personnl or self-created hardship might be a situation in which the
owner of a square lot divides it into two triangles and then tries to secure a variance in order 1o
sell the property at a high price, In such an instance, the hardship would be self-created and if the
owner could not sell the triangular pieces of property without the variance, then the hardship
would be personal.”™

A financial hardship does not constitute an unnecessary hardship sufficient to support a
variance request.’ Most pertinently here, there is no hardship merely because a property cannoi
be developed with its “best and highest use.”® A variance is not authorized merely to
accommodate the highest and best use of the property, but only where the zoning ordinance does
not permit any reasonable use of such property.

Here, there is no dispute that the compatibility rules allow the Property to be developed
with significant intensity. The rules allow the construction of one or more two-story buildings to
a depth of almost 700 feet. The rules also allow the full development of the northern three-
fourths of the Property; only the southern 25 feet lie within the compatibility setback. The Board
can take judicial notice of the fact that development elong South Congress Avenue belween E.
Riverside and Ben While Boulevard consists almost exclusively of one- and two-story buildings.

! TEX. LOCAL GOV'T COpE § 211.009(a). Section 211.009(a)(3) states in full: “The board of adjustment
may: (3) euthorize in specific cases a variance from the terms of a zoning ordinance if the variance is not
contrary to the public interest and, duc to special conditions, a literal enforcement of the ordinance would
result in unnecessary hardship, and so that the spirit of the ordinance is observed and substantial justice is
done.”

2 City of Alamo Heighis v. Boyar Eyeglasses, 158 5.W.3d 545 (Tex. App. - San Antonio 2005, no pet.);
Town of . Padre Island v. Cantu, 52 S.W.3d 287, 290 (Tex. App.-Corpus Christi 2001, no pet.).

Y Curreyv. Kimple Eyeglasses, 577 S.W.2d 508, 513 (Tex. Civ. App. ~ Texarkana 1978, writ ref'd n.r.e.).
Y Currey, 577 S.W.2d ut 513.

* Battles v. Bd. of Adjustment & Appeals of irving, 711 S.W.2d 297, 300 (Tex. App.-Dallas 1986, no writ)
(reversing decision to grant variance to developer where ortly showed that hardship suffered by applicant
was economic); Bd. of Adjustment of San Antonio v. Willie, 511 5.W.2d 591, 594 (Tex. Civ. App.-San
Antonio 1974, writ ref'd n.r.c.).

® See Willie, 511 S.W.2d at 594,

" Board of Adjustment v, Stovall, 218 S.W.2d 286 (Tex. Civ. App.—Fort Worth 1949, no writ).
01394600000 114835-5658-5276.v!
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There is no impediment to constructing a substantial retail or commercial use thal conforms to all
code requirements.

Although financial considerations are irrelevant to the hardship determination, it should
be noted that there are existing (and presumably profitable) hotels along South Congress
substantially smaller than the development proposed by the owner. The owner secks the
varjances to develop a 79-room hotel. Comparable hotel properties on South Congress, however,
Include the Austin Hotel at 1220 8. Congress Ave. has 41 rooms, 31 on the first floor and 10 on
the second floor, and the Hotel San Jose at 1316 Congress Ave. has 40 rooms, 32 on the first
floor and 8 on the second floor. And, of course, South Congress Ave, has historicalty been the
home of a number of modest one- to two-story motor courts.® As a matier of law, a property
owner is not entitled to a finding that the property lacks a reasonable use or that the owner is
subject to a unique hardship merely because the rules do not allow him to squeeze a 79-room
hotel onto a narrow lot.

The owner’s request is similar to that made by the property owner in Bd. of Adjustment of
San Antonio v, Willie.” There, the board of adjustmenl granled a variance because it found that
the property had “unique” characteristics, including a relatively shallow depth (441 feet) in
comparison with the approximately 1,500 feet of frontage, which prevented the property from
being utilized as a multi-story building to its “highest and best use.” The court of appeals
affirmed the reversal of the variance because the property could still be used for food service
centers, filling stations, discount stores or franchises. The Property here can likewise be
developed with a variety of commercial uses. The mere fact that the subject Property in this case
has only 97 feet of frontage is merely an inconvenience for the owner, not a “unique”
characteristic that prevents a reasonable use.

it is also highly relevant that Council has specifically considered and addressed the
applicability of compatibility regulations to small lots, Section 25-2-1062 provides specific
setbacks for lots which have less than 100 feet of street frontage and which are smaller than
20,000 square feet. In the casc of lots larger than 20,000 square feet, the Code provides that the
ordinary setbacks shall apply. In short, the City Council has already considered and rejected the
proposition that a large lot should be entitled 1o less restrictive compatibility regulations merely
because it has “only” 100 fect of frontage. The owner essentially asks this Board for a
determination that compatibility regulations should not apply to 100-foot wide lots on Soutlh
Congress. This is a matter for City Council, not this Board. Council and Council alone should
determine what compatibility standards should apply on South Congress,

Conclusion

For the foregoing reasons, the owner cannot demonstrate, as a matter of law, that the
compatibility regulations deprive him of a reasonable use of the Property, nor that these

¥ The recently opened South Congress Hotel at 1603 S, Congress has 82 rooms, none on ground floor,
about 43 on second floor and about 39 on third floor. We understand that this project fully complied with
compatibility standards,

7511 $.W.2d 591, 594 (Tex. Civ. App.-San Antonio 1974, writ ref'd nr.e.).

013946.000001\1835-5658-5276.v]



November 14, 2011 l}
Page 5 q

rcgulations create a unique hardship. The requested variances should be rejected for these
reasons.

Sincerely,

inm_ M. JepA

John M. Joseph

011946.000001\4835-5658-5276.v|



THE CHURCH IN AUSTIN

1530 S, Congress Ave.  Phone (512) 443.0078
Austin, Texas 78704 Fnx (512) 443-0188

Supplement to Objection Letter

Dear Board of Adjustment Members,

Re: Case # C15-2016-0124

This supplement to The Church in Austin’s Objection Letter dated October 3 1,2016
addresses the foliowing five points:

to avoid the need of variances,
The driveway variance is to increase space for the building,
Swimming pool area apparent revisions are illegible.
Building right-of-way setback of 0 fect is atypical of our block,
Potential negative impact on other neighbors if variances are granted without condilions.
Summary: Do variances meet legal requirements?

Sk wi

plan to avoid the need of variances.

Page 7 of our Objection Letter quoted the Guidebook, which states:

"d hardship cannot be self-created.

she is responsible for creating.
Structure’s non-compliance isn't a hardship.” (p.10)
purchasing the property on or sbout January 2, 2015 by not correctly applying compatibility

of Adjustment's “Checklist of Steps for Variances” found in Appendix A of its Guidebook as
reproduced below:

“Checklist of Steps for Variances:

cover, elc,

“wthe church, which is His Body, the Sirllness of the One who fills all in aft." Eph, 1:22.23

November 14,2016

1. The developer’s lack of due diligence caused it to miss three opportunitics to design its site plan

1, The developer’s lack of due diligence caused it to miss three opportunities to design its site

- An applicant for a permit or site plan cannot claim a hardship based on conditions that he or
- For example, if a structure is designed in a manner that Jails to comply with regulations, the

A. Regarding the building variances, the developer failed to exercise due diligence before

standards. Thus, the developer skipped three of the first four steps (steps 1, 3, and 4) of the Board

1. Determine what zoning regulations apply to your property. Consider those regulations
impact development of the property—i.e., yard setbacks, limits on height and impervious




2. Design what you want to build,

3. Determine if a variance is needed—i. e., does your proposed design Sit within what's
allowed by the zoning regulations.

4. If a variance is needed, consider altering the design to avoid the need Jor a variance.”
By skipping thesc steps, the developer has created its “hardship”,

B. Furthermore, the developer had knowledge in April 2015 after it purchesed the property
that church use of our property may trigger compatibility for its entire property. Exhibit 1 from the
Planning Commission’s file is email correspondence on April 16, 2015 between one of the
developer's apparent engineers and the City staff about church use triggering compatibility. Scott
Wuest, the developer’s main engineer, was carbon copied. Based on the staff's statement that “the
Code is a little vague in that area,” the developer should have realized the need for an attorney to
interpret the law, Therefore, it failed a second time to exercise due diligence before submitting its
current site plan to the City on July 2,2015. The developer is responsible for creating its
“hardship”.

C. On September 1, 2016 our attorney informed (sce Exhibit 7 of the Objection Letter) the
City that our church use triggered compatibility standards on the developer’s entire property. The
developer had a third opportunity to design its site plan to avoid the nced for variances. Again, it
has created its “hardship.”

Redesigning its site plan will obviously increase the developer’s cost. However, according
to page 11 of the Guidebook,

A property is not left with no reasonable use just because a regulation liniits the size or design of a
Structiire or increases development costs. ”

2. The driveway variance is to increase space for the building.

In addition to the objections elready raised against the driveway variance in our Objection Letter,
please note the following:

A. The Church in Austin’s Objection Letter, Part 3, section 1 entitled “Reasonable Use”,
Pages 5 and 6, quoted the Guidebook, pages 4 and 7, which state:

A property is not left with no reasonable use just because a regulation limits the size or design of a
Stniiclire or increases development costs. "

“Self-created or financial hardships are not enough nor are...desire for additional space [in order
to prove hardship).”

The reason the hotel is requesting a reduction in setback from 15 feet to 5 feet for the
driveway is because this compatibility standard limits the size of its building on the other side of the
driveway.




The developer’s lot is 97 feet wide, Exhibit 2 shows that the driveway variance allows 62 \9’
rather than 52 horizontal feet for the building. This property is not left with no reasonable use just

B. Safety is another concern regarding the sharp turn in the driveway as shown in Exhibit 3.
The Guidebook states:

“An applicant should also be able to explain, in general terms, how the veriance will not
significantly impair the purpose of the regulation. For example, a residential sctback resiriction is
intended to protect privacy, provide for open space, and avoid the gesthetic and safety concerns
associated with overcrowding. An applicant requesting a setback variance, therefore, should be
gble to expinin how decreasing the setback will not undermine those objectives.”

There are frequent accidents on South Congress Avenue in front of the hotel’s property and
out property, the last two being August 25, 2016 and September 27, 2016. An earlier accident
resulted in a car crashing onto our property and causing damage.

If the sharp turn is missed by an incbriated driver, their car could easily crash through their
six-foot privacy fence, probably constructed with wood, and land in our adjacent children’s play
area. Denying the requested driveway variances provides 10 more feet of protection.

property line. The apartment complex was built before we purchased our property so that civic use
did not trigger compatibility standards on the front half of their property, Whether the complex
obtained & variance on the back half of their property because we are SF-3 would need to be
researched. Regardless if the complex’s driveway is legal or not, it does not Justify the developer's
requested driveway variance, (Neither does the O feet setback of the drive through of the fast food
restaurant that is currently on the front half of the developer’s property justify the variance. It was
built in 1993 without abtaining the required variance,)

3. Swimming pool area apparent revisions arc illegible,

It appears from two of the three developet’s site plan drawings attached to its Board of

- Adjustment application that it has redesigned the swimming pool erea (see Exhibit 4), However,

requested legible copies of these three drawings through numerous emails to the applicant, Ms,
Nikelle Meade, but have yet to receive them, On October 26 we delivered a 2x3 foot copy to her
demonstrating that an enlarged copy was equally illegible (see Exhibit 5). Since the developer
cannot produce a legible copy of its revisions to the Board of Adjustment or the neighbors, the
requested swimming pool variance should be denied.



%

4. Building right-of-way sctback of 0 feot is atypical of our block, ‘@

We did not object to the variance requesting a decrease from 25 feet right-of-way to 0 feet in
the minimum front building line setback from South Congress Avenue unless the other building
variances are granted.

However, please note that this variance is atypical of the setbacks of the other buildings
along both sides of our block of South Congress Avenue as shown below (southbound from Oltorf
Street to Cumberland Road on west side of street),

T Setback from
# | Building S. Congress Ave (feet)
1 | HEB 90
2 | Laundromat 119
3 | Restaurant on developer’s property 65
4 | Church 25
5 | Apertments 367
6 | Gardner Betts Juvenile Center 233
7 | AutoZone 74 |
8 ) Funeral home 34

5. Potentinl negative impact on other neighbors if variances are granted without conditions.

We asked the case manager two questions about the variances if they are granted: Can the
site plan be redesigned afterward to exploit the variances? And, do the variances convey? Her
responses are summarized as follows:

A. Ifthe Board of Adjustment grants the building setback from 25'to 0' and a height increase from
2 stories to 5 stories, then the developet can revise its site plan and move the building or add
additional buildings according to the variances approved unless there is a condition placed on the
variances that requires a certain layout or requires the site to be developed as illustrated in a site
plan submitted at the hearing.

B. Ifthe current owner docs not build and sclls the site, the variances convey to the next owner as
long as they are used aspart of a site plan or building permit application within one year of their
approval date. That site plan or building permit must not expire or the variances expire with them,

Exhibit 6 illustrates the potential negative impact on the residents behind {(west of) the holel
if the variances are granted without conditions and the developer redesigns its site plan to placea
four-story building 0 feet from its other neighbors® adjoining properties. Therefore, if the building
variances are granted, we request that strict conditions be applied.

6. Summary: Do varinances meet legal requirements?
The evidence presented in our Objection Letter to the Hotel's Requested Variances and this

Supplement to Objection Letter has proven that the developer has failed to meet all three of the
legal requirements for granting thesc variances as shown in the chart below.




Do the Variances Meet Legal Requirements?

Variance
Legal Requirement Pool Driveway Building
1. { Reasonable Use Failed Failed Failed
2. | Hardship
8. Unique Failed Failed Failed
b. Not general Failed Failed Failed
c. (Not self-created) Failed Failed Failed
3. | Area Character
8. Not alter character of area Failed Failed
b, Not impair use Failed Failed Failed
¢. Not impair purposo of the Failed Failed Filed

regulations

We rciterate our request that the Board of Adjustment deny the developer’s requested variances.

Thank you again for your consideration.

Sincerely,

Tym Seny
Chairman of the Board
Of The Church in Austin
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List of Exhibits

Correspondence between Developer and City

Driveway Setback to Increase Space for Building

Sharp Turn in Driveway

Developer’s Site Plan Drawings Attached to Application
Enlargement of Exhibit 4

Potential Negative Impact on Other Neighbors



Scott M. Wuest

From: Johnson, Christopher {PDRD) <Christopher.Johnson@austintexas.gov> ‘
Sent: Thursday, April 16, 2015 10:36 AM

To Joan Ternus Angil; Mitcheli, Amber

Ce Rhoades, Glenn; Scott M. Wuest

Subject: RE: Churches and Compatibility

Although the language in the Cade s a little vague in that area, it has always been my interpretation that since a church
(or other civic use) is required to comply with compatibility standards when it is adjacent to a residence, that it would
not trigger compatibly upon surrounding development desplte the fact that it is a development that could be
constructed in SF-5 zoning.

Now if the church happens to be located on $F-5 or mare restrictive zoning, then the zoning would trigger compatibility
on surrounding tracts, even though the property is developed with a church, but If the church Is in a multi-family or
commercial district, the use would not trigger compatibility on neighboring properties, since the whole intent of
compatibility Is to ensure apprapriate scale development near residences.

From: Joan Ternus Angil

Sent: Thursday, April 16, 2015 10:11 AM

To: Mitchell, Amber; Johnson, Christopher {(PDRD]
Cc: Rhoades, Glenn; 'Scott M. Wuest'

Subject: Churches and Compatibillty

Hello.

I have been asked by a client about compatibility being triggered by a church use. The church is on property zoned
5. We have been told this might trigger compatibility but since it Is not a "residential” use, | don't believe it would. |
looked enline at the COA GIS and found a case where a church on land zoned GO was adjacent to a site that did not
show compatibility sethack for the church. Thisis a recent condominium site plan {5P-2013-0119C) and is

attached. They do shaw compatibility setback from the adjacent single family residences though.

Caltlin will come in to see whoever is available this morning, but can someone please respand In writing to this email?

Thanks, |
Joan Ternus Angil, P.E. |

UTE Consultants, inc.
2007 S 17 Street

Suite 103

Austin, Texas 78704
512,789 50IR
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Exhibit 5

(see enlarged physical copies of Exhibit 4 provided at the hearing)
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Objection to Land Developer’s Requested Variances
Dear Dawson neighborhood residents/owners, I/ b

Land developers plan to construct a hotel with associated improvements at 2510 S. Congress Avenue, Austin, f)./q
TX 78704. They are requesting from the Board of Adjustment variances to the city code in order to develop the

land closer to the adjoining residential properties and our adjoining church property (2530 S. Congress

Avenue) than allowed by city code. Five of the land developer’s variance requests are as follows:

1. Building: Section 25-2-1063 (Height Limitations and Setbacks Jor Large Sites] (B) to increase the required
setback from a property in an urban family residence (SF-5) or more restrictive zoning district or on which a
use permitted in SF-5 or more restrictive zoning district is located from 25 feet to 0 feet; and to

2. Building: Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (1) for a structure 50 feet
or less from property in an SF-5 or more restrictive zoning district or on which a use permitted in an SF-5 or
more restrictive zoning district is located from two stories and 30 feet to five stories and 60 feet; and to

3. Building: Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (2) for a structure more
than 50 feet and not more than 100 feet from property in an SF-5 or more restrictive zoning district or on
which a use permitted in an SF-5 or more restrictive zoning district is located from three stories and 40 feetto
five stories and 60 feet; and to

4. Swimming pool: Section 25-2-1067 (Design Regulations) (F) to permit an intensive recreational use,
excluding a multi-use trail and including a swimming pool, tennis court, ball court, or playground to be
constructed S0 feet or less from adjoining property in an SF-5 or more restrictive zoning district or on which a
use permitted in an SF-5 or more restrictive zoning district is located; and to

5. Driveway: Section 25-2-1067 (Design Regulations) (H) to decrease minimum setback distance of the
driveway from adjacent properties to be canstructed on a site less than 125 wide from 15 feet to 5 feet

We are asking you to help the neighbors by signing this form stating that you object to the Board of Adjustment
granting these requested variances.

Thank you for your support.
Sincerely,

The Church in Austin

—— e E E s e eSO ns

Ma ey Q,ng, & Dwnerﬁ Renter (] Family member [

Name (print)
X
Signature
ALl (hisos 5 fAos Ta 18704
Street address City, State, Zip
[~17-)¢
Date
I will mail the City form by Wednesday, November 9. E Yes No
I plan on attending the City hearing on Monday, November 14. [ Yes No

(Phone number (optional) so we can contact you about the time of the hearing: }
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My name is Jacob Daniel Apodaca. My wife Julia and I have lived on Euclid Ave.
for 30 years. We own two houses (2421 and 2423 Euclid Ave). Several years ago }
we connected both houses into one larger home. We have always loved our J
neighborhood and hope to retire there. 3

South Congress looked very differently when my wife and I first moved into the
Dawson neighborhood 30 years ago. We knew the area would change. Over time
~ the abandoned buildings and spaces where filled with hotels, restuarants, small
businesses, which we welcome and greatly appreciate.

[ am here today because my family and I think it is important to have a good
relationship with all of our neighbors. Until recently, we had a wonderful
relationship with most of our neighbors.

On December the 19™ 2014 that changed. Our house was flooded 3 different times
in 24 hours with approximately 1,500 gallons of raw sewage which was caused by
HEB and the COA. HEB was a good neighbor and hired and adjustor to assess the
damage and have offered to pay for part of the damage. COA claimed soveriegn
immunity and has refused to pay for any of the damages even though the COA
workers admitted the problem was a botched waste water drainage pipe replacement
in front of our house several years ago.

Again [ bring this up, because we would like to have good relationships with our
neighbors.

My wife and I welcome the Guesthouse Hotel on South Congress, but we cannot
support the request for a variance from 50ft. to 25 fi. for the setback from our
property line. We have not had the opportunity to meet any representatives from
the Guesthouse Hotel, but my family hopes that they will be good neighbors. We
also hope that the City of Austin will do the right thing this time, and not be a bad
neighbor to us.

Again my family and I do not support the request for a variance and hope the COA
treats us better than they did on 2014.

(m/é RDCM UWQ”QW 9 [ 701t
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Heldenfels, Leane 6' ’
Cynthia Medlin G ESOTRrENTORSET

From: . 2% UG TR TR e T

Sent: Tuesday, November 08, 2016 1:34 PM

To: Heldenfels, Leane

Subject; C15-2016-0124, 2501 S Congress Ave,
-‘_'—'—'—v_—

Ms. Heldenfels, T am a property owner at 2501 Wilson St., 2 member of the Dawson Neighborhood Contact
Team and Neighborhood Association and a former member of the Austin Planning Commission.

I'received a packet of information on my door Monday, Nov. 6, 2016 apparently left by "The Church in Austin”
located at 2530 S. Congress Ave. The packet included deceptive images of what the above referenced project
would look like from their property and from the backyards of the homes backing up to it on Euclid. You may
or may not be aware of this. However, 1 am mailing to you today the documents and my responses for the
Board of Adjustment hearing on November 14, 2016.

I'am personally very disappointed in the attempts at deception and misinformation perpetrated by "The Church
in Austin”. [ will hopefully be able to auend the hearing in person as well. My printer is not functioning
properly or I would have scanned the documents and emailed them to you. |am hoping you receive them in
time to make them available to the Board. Tam sure, however, that officers of the Contact Tearn will also share
these documents with you. Should you wish to speak with me my phone number is 512-440-1966. -- Cynthia
Medlin
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Objection to Land Developer's Reguested Variances l/7)
Dear Dawson neighborhood residents/owners, -~

Land developers plan to construct a hotel with associated Improvements at 2510 S. Congress Avenue, Austin, qg
TX 78704. They are requesting from the Board of Adjustment variances to the city code in order to develop the

land closer to the adjoining residential properties and our adjoining church property (2530 S. Congress

Avenue) than allowed by city code, Five of the land developer’s variance requests are as follows:

1. Building: Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (B) to increase the required
setback from a property in an urban family residence (SF-5) or more restrictive zoning district or on whicha
use permitted in SF-5 or more restrictive zoning district is located from 25 feet to 0 feet; and to

2. Building: Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (1} for a structure 50 feet
or less from property in an SF-5 or more restrictive zoning district or on which a use permitted in an SF-5 or
more restrictive zoning district is located from two stories and 30 feet to five stories and 60 feet; and to

3. Building: Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (2) for a structure more
than 50 feet and not more than 100 feet from property in an SF-5 or more restrictive zoning district or on
which a use permitted in an SF-5 or more restrictive zoning district is located from three stories and 40 feet to
five stories and 60 feet; and to

4, Swimming pool: Section 25-2-1067 (Design Regulations) (F) to permit an intensive recreational use,
excluding a multi-use trail and including a swimming pool, tennis court, ball court, or playground to be
constructed 50 feet or less from adjoining property in an 5F-5 or more restrictive zoning district or on whicha
use permitted in an SF-5 or more restrictive zoning district is located; and to

5. Driveway: Section 25-2-1067 (Design Regulations) (H) to decrease minimum setback distance of the
driveway from adjacent propesties to be constructed on a site less than 125 wide from 15 feet to 5 feet

We are asking you to help the neighbors by signing this form stating that you object to the Board of Adjustment
granting these requested variances.

Thank you for your support.
Sincerely,

‘I'he Church in Austin

==== ==== = = ============================_-——__-.-_..—__-..._—--_..——

I object to the Board of Adjustment granting the abovementioned requested variances.

Owner Mﬂter [0 Family member [:I
Narfie (print) )

ig:.t:;o wWilad  SY 1@10‘f

Street address City, State, Zip

1 will mail the City form by Wednesday, November 9. B’é: No
I plan on attending the City hearing on Monday, November 14. D Yas (]

(Phone number (optional) so we can contact you about the time of the hearing: )
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Objection to Land Developer's Requested Variances w
Dear Dawson neighbarhood residents/owners, - (I

Land developers plan to construct a hotel with associated Improvements at 2510 S. Congress Avenue, Austin, lo
TX 78704. They are requesting from the Board of Adjustment variances to the city code in order to develop the

land closer to the adjoining residential praperties and our adjeining church property (2530 5. Congress

Avenue) than atiowed by city code. Five of the land developer's variance requests are as follows:

1. Building: Section 25-2-1063 (Height Limitations and Setbacks Jfor Large Sites) (B) to increase the required
setback from a property in an urban family residence (SF-5) or more restrictive zoning district or on which a
use permitted in SF-5 or more restrictive zoning district is located from 25 feet to 0 feet; and to

2. Bullding: Section 25-2-1063 {Height Limitations and Setbacks for Large Sites) (C} (1) for a structure 50 feet
or less from property in an SF-5 or more restrictive zoning district or on which a use permitted in an SF-5 or
more restrictive zoning district is located from two stories and 30 feet to five stories and 60 feet; and to

3. Building: Section 25-2-1063 (Height Limitations and Setbacks for Large Sites) (C) (2) for a structure more
than 50 feet and not more than 100 feet from property in an SF-5 or mare restrictive zoning district or on
which a use permitted in an SF-5 or more restrictive zoning district is located from three stories and 40 feet to
five stories and 60 feet; and to

4. Swimming paol: Section 25-2-1067 (Design Regulations) (F) to permit an intensive recreational use,
excluding a multi-use trail and inclyding a swimming paol, tennis court, ball court, or playground to be
constructed 50 feet or less from adjoining property in an SF-5 or more restrictive zaning district or on which a
use permitted in an SF-5 or more restrictive zoning district is located; and to

5, Driveway: Section 25-2-1067 (Design Regulations) (H) to decrease minimum setback distance of the
driveway from adjacent properties to be constructed on a site less than 125 wide from 15 feet to S feet

We are asking you to help the neighbors by signing this form stating that you object to the Board of Adjustment
granting these requested variances.

Thank you for your support.
Sincerely,
The Church in Austin

I object to the Board of Adjustment granting the abovementioned requested variances.

Owner Renter [] Family member D

Ndme (print}

ar
Siglfature .
05 S Pve. fys Ty D0l
Street address X City, State, Zip '

e s —r - o — [y
== ==== — =

I will mail the City form by Wednesday, November 9. es No
1 plan on attending the City hearing on Monday, November 14, [] Yes
(Phone number (optional) so we can contact you about the time of the hearing: )




November 6, 2016 l;
07

On Saturday you should have received from the City of Austin another Notice of
Public Hearing regarding the proposed hotel in our neighborhood. The hotel is requesting
variances from City code for their poo), driveway, and four-story building {(new request).
Although the current site plan includes a four-story building 0 feet from our church
property, the case manager informed us that if these variances are granted the developer
can redesign the site plan and build a five-story hotel 0 feet from the Euclid residents.
This building would greatly impact the atmosphere of our neighborhood, especially for
those living on Euclid, We have included a photo of what the four-story building would
took like from the backyard of 2501 Euclid Avenue. We have also included a photo of what
it would look like across the street from the front yard of 2500 Euclid Avenue.

Dear Dawson neighborhood residents/owners,

What can we do to prevent the granting of these variances?

1. Each resident sign the enclosed form from the City of Austin objecting to these
variances. Make sure you check the box “ Object” and mail it in the enclosed pre-
addressed, stamped envelope back to the City of Austin by Wednesday. (These forms need
to be postmarked by Wednesday in order to arrive before the hearing on Monday.} If you
are planning on mailing the form by then, please check the box at the bottom of the church
form (see #2 below) so we know who has notified the City of their objection.

2. Each resident sign the church form and mail it back to The Church in Austin by
Wednesday in the enclosed pre-addressed, stamped envelope. This helps us keep a record
of who is supporting the neighborhood and objecting to the variances. We will create a
map of the homes objecting and present it at the City hearing on November 14.

3. Optional: Attend the public hearing by the City of Austin’s Board of Adjustment on
Monday, November 14 at City Hall located on the 15t floor, Council Chambers, 301 W. 2nd
Street. The hotel’s case probably will not be heard until 8:00 or 9:00pm. Ifyou do planto
attend, we will be re-contacting you to let you know the approximate time of the hotel’s
case in order to minimize your time at City Hall. If you do plan to attend, please check the
box at the bottom of the church objection form. Parking is free underneath City Hall and is
accessible from southbound Guadalupe St.

Ifyou prefer for us to pick up your completed forms from you, we will be in the
neighborhood Monday and Tuesday evenings.

Thank you for supporting the neighborhood. If you have any questions, please call
Tymat512-731-7364. By standing together we have an opportunity to ensure the
continuation of our quiet, peaceful neighborhood.

Thank you for your support,
The Church in Austin
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| am a member of the Dawson Nelghborhood Planning Team. | strongly object to all the variances ‘a)
raquested here. The DNPT's vole In August was based on inaccurate and incomplete Information. The
developer did not exercise "due diligence” to determine all compalibility Issues regarding Civic Use of the
adjacent Church property before purchasing the properly and deslgning a sita plar. The devaloper Is now
attempting to subvert the normal planning process and go around the Planning Commission by going
direcily to the Board of Adjustment for multiple variances, when the developer should be golng back to
the Planning Commission to re-visit the site plan. The Board of Adjustment Is traditionally a “court of last
resort.” The develaper has not exhausted all of his other remadles yet before coming to the Board, likely
because he would not get the voles he needs at the Planning Commission nor at City Councll for the
mulliple addltional walvers he wants. He would definitely not get approval from the Dawson Nsighborhood
Planning Team elther. | object to the developer's application additionally because of the following:

1. “Reasonable Use." The developer is saylng that ha cannot reasonably build his hatel on his property
because the property Is too narrow and thus he should have speclal variances. He should have thought
about that before buying the property. Additionally, a vacation-destination parly hotel which seils alcohol
is not a reasonable use for a property that is adjacent to a church which alsa runs a school, and which is
across the street from Gardner-Betts schaol, a school for children who are in frouble with the law mainly
because of alcohol and drugs. The developer may clalm reasonable use because there Is a bar "C-Boys”
a few blocks north of Oltorf, and another hotel porth of Ollorf. However, if one looks at the types of
businesses that ara south of Qitarf in the Immedlate area, including a funeral home, it is easy to see that
“the party ends at the HEB" when heading solith on S. Congress from downtown. Agaln, the party ends
at the HEB. It is not appropriate or reasenable to build a party hotel next to a church and a school,

2. "Hardship." There is no hardship here. Two points to address on the developer's application:

a. The developer is saying on his application that the City Code and compatibility requirements in and of
themselves are a "hardship." The rules themselves cannot be counted as a *hardship.” The developer's
property is mostly green land. There are no utilities such as large power lines, water mains, sewer mains,
gas mains, or large Imparvlous cover issues that the developer has ta work around. Thete is ZERO
hardshlp here. ItIs not necessary to get density by violating compatibility. The developer can re-design
his site plan to have a smaller hotel with only one or two stories as well as redesigning the rest of the site
plan in order to meet compatibllity requirements and still get density for the City.

Suggestions were made to the developer by members of the DNPT at the Oclober mesting on how to re-
design his site plan to maet compatibliity. One such suggestion was to put the swimming pool on top of
the hotel. The developer rejected this suggestion because "there wouldn't be enough room” to do that and
still have a 4-story hotel. Not being able to build to one’s desire because of compatibility requirements
does not coun! as a hardship. “} won't be able to make as much money as 1 want to if | have o follow the
rules,” does not count as a hardship. The developer wholly rejected every suggsstion made o him by
members of the DNPT at the October mesting to try to help the devsloper find ways to meet compatibiiity.
The developer refuses to revisit his site plan to redesign to meet compalibllity because the developer has
a product mode! in his own economic interests and he wan’t be able lo generate the profit he deslres if he
has to meet compatiblility. This is not a reason for a hardship.

b. Furthermore, the developer Is saying that the "hardship® is not general to the area because thers are
no other tracts In the area similarly situaied and configured. That is not true, There are many namow and
deep [ots all up and down South Congress and South Lamar that have been cornmercially developed
within compatibility standards. One needs only to look at an aerial map to see this.

3. "Area Character.” Tha developer claims his hote! will not change the area character. This Is not trua, A
party vacation-destination holel is not In characler with an area where thera are schools, a church, a
funeral hame, a grocery store, an auto-parts store, ete. As slated before, when heading south from
downtown, the party ends at the HEB. South of Oltorf is primarily a residential neighborhood with smaill
businesses that cater to nearby residents. A parly hotel is not In sync with that. It simply boggles the
mind. Who In thelr right mind would want {o build a party hotel next door to a church and a schiocol, and
across the street from a juvenile detention center and two doors down from a funeral home?



Additionally there are many narrow and deep lols that back up Into residential nelghborhoods In this area
which have only been commerclally developed on the front half bordering the major road, while leaving
the back half undeveloped so as not to disturb neighborhood residents or destroy the area character.
Most of the narrow and deep lols that have been devaloped all the way to the back of the Jots are at major
intersection nodes. Nelther the developer’s property nor the Church property is at an intersection node,
yet the developer wants to develop all the way to the back of his praperty even though adjacent property
owners (other than the Church) strongly object.

4. "Parking.” The devsioper has not addressed this section of the application at all. He says thera would
be no traffic impact. This cannot possibly be true, The DNPT has not sean any trafiic count statistics to
show what the Increased traffic would he or how the increased traffic would be addressed. There have
been multip'e accldents in that area recently because thera Is already loo much traffic from cars turning
across fraffic, etc.

The bottomn line here Is that this developer has absolutely zero ground for asking for any of these
variances. Furthermore It is obvious that he Is attempting to do an “end-run" around the Planning
Commission and the Dawson Nelghborhood Planning Team by subverting the normal planning process
and going stralght to the Board of Adjustment which Is normally 2 “court of last resort.” It is entirely
Inappropriate for a party hotel to be bullt in this area, there is no hardship, it is out of sync with area
character far many reasons not the least of which is that it would be the only 5-story buiiding in that area,
and it would vioiate the Church's rights. | strongly urge the Board of Adjustment to deny all requested
variances and instruct the developer to go back fo the drawing board to redesign his site ptan within code
and compatibfiity requirements.

Sincersly,
Deborah Stavens

Member, Dawson Neighborhood Planning Team
And nearby property owner
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