
Lorraine Atherton 
 2009 Arpdale, Austin, TX 78704 

 
March 9, 2017 
 
Board of Adjustment 
City of Austin  
Development Review Dept. 
Re: Variance requests C15-2016-0084, 2003 Arpdale 
 
Dear Chairman and Board Members: 
 This is a follow-up to my letter of August 5, 2016, opposing the variances requested by 
Scott Jacobs at 2003 Arpdale, C15-2016-0084, to allow a garage remodeled without permits to 
be occupied as a second dwelling unit. I am presenting additional information regarding the lot 
size, impervious cover, and code inspections/building permits, all of which show that the City 
rejected a previous owner’s attempt to convert this structure to a second dwelling unit less than 
10 years ago, and Mr. Jacobs should have been aware of the status of the property when he 
purchased it in 2012. On March 2, I submitted 21 pages of City code inspection reports acquired 
through a public information request; those reports should be included in your late backup files. 
An AutoCAD diagram of the site plan, a table of area calculations, and photographs are being 
submitted separately. 
 
A and B, requests to reduce the side and rear setbacks.  
 The first request should read “west side setback” (not east). Mr. Jacobs has not yet 
submitted a sealed survey of the property, but the site plan design he submitted with this 
application appears to be based on a survey from 2007. It shows the west wall to be 4.4 feet from 
the property line and the rear wall to be 6.3 feet (not 5.5 feet) from the rear property line. The 
survey does not show the concrete skirt along the rear and west foundation, so it is not clear 
whether the variance request is measured from the wall or from the edge of the concrete. 
 If the 2007 survey is correct, it is safe to say that the west wall has existed 4.4 feet from 
the property line for more than 10 years, and that the rear wall has existed 6.3 feet from the back 
property line for more than 10 years. If the applicant wishes to maintain the existing garage 
structure, those two setback measurements will most likely qualify for a special exception, but 
the measurements to the edge of the concrete would not. The special exception, however, would 
not allow the change of use to a second dwelling unit. In this case, the applicant has chosen to 
remodel the entire structure for a new use, a project that normally would not be allowed to 
encroach on the setbacks. The City’s Development Review Department has correctly rejected his 
argument that “second dwelling” is an existing use, so all of the variance requests, including the 
side and rear setbacks, must meet the findings for reasonable use, hardship, and area character. 
  
Findings:  
(1) The applicant has not shown that the zoning regulations do not allow for reasonable use. The 

zoning regulations allow him to maintain his existing structures, but he has chosen instead to 
seek additional privileges not available to his neighbors. Under “Deed transactions, 
building permits, and single-family designation” on the next page, I address his 
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contentions regarding the permit history and the lack of “public records or any signs that 
suggest the secondary dwelling has been a problem for the neighborhood.”  

(2) He has not demonstrated any hardship that is not self-inflicted.  
(3) His statement regarding Area Character does not address the central issue of the change of 

use, and it contradicts Building Permit #141411 from 2007. The building permit is evidence 
that the City rejected the previous owner’s attempt to create a second dwelling on the 
property less than 10 years ago. 

 
Deed transactions, building permits, and single-family designation 
 Since the first postponement of this case last August, I have reviewed the results of a 
public information request for City code inspection reports and a search of Travis County real 
estate records available to the public online. This research shows that in 2007 a new owner 
attempted, without permits, to convert the structure in question to a dwelling unit that could be 
rented separately from the main house. A “work without permit” complaint was investigated and 
resolved within about a week when the contractor submitted a permit application to reroof the 
existing single-family residence. The addition to the garage and conversion to a second dwelling 
were not included in the permit. 
 The property was sold to Mr. Jacobs in December 2012. The general warranty deed with 
vendor’s lien can be viewed online. It includes a paragraph stating that the seller cannot represent 
that the square footage calculations are correct. It looks like the seller tried to warn Mr. Jacobs 
that there was a problem with this lot. 
 Almost immediately after Mr. Jacobs closed on the property, neighbors started to 
complain about short-term rentals there. The first complaint recorded in the PIR materials is 
dated March 25, 2013. Three years later, after several changes in the Code Department’s 
handling of STR inspections, a code inspector noted in response to a complaint on February 18, 
2016, that there was no record of a Certificate of Occupancy for the structure’s use, that a valid 
license was not displayed as required for short-term rentals, and that it did not appear to meet the 
requirements for a Type 1 (owner occupied) short-term rental. A notice of other violations was 
posted March 25, 2016, after an inspector discovered that a new sewer line was being run 
through the front yard without a permit. (In that report, the inspector identified the TCAD 
reference to a first-floor addition in 2007 as the rear structure, but it is more likely to be an 
acknowledgement of an addition to the rear of the main house, probably made in the 1980s. See 
the AutoCAD calculations.)  
 Three months after the sewer permit violation, Mr. Jacobs applied for a building permit to 
convert the garage to a dwelling unit, which then precipitated the current request for seven 
variances. Here is a summary of the permit and deed activity for 2003 Arpdale since 2007: 
 
Gino Fuentes applied for a land status determination Jan. 12, 2007. 

The Carrasco-Millers sold to Gino Fuentes Feb. 13, 2007.  

Gino Fuentes closed on a mortgage March 8, 2007, that included a 1-4 family rider (the previous 
mortgages required owner occupancy). 

Gino Fuentes sold to St. John’s Properties LLC (B. Carter Fisk of LA, Calif.) July 3, 2007; 
warranty deed included a bold-face “as is” condition clause. 
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“Work without a permit” complaint CC-2007-139812 was recorded July 30, 2007, and inspector 
found violations Aug. 3, 2007, “building a roof over frame and also interior and added on to 
garage for accessory dwelling.” 

Contractor Jeremy Wren submitted building permit application (2007-141411 BP) Aug. 6, 2007, 
issued same day; permit was to “Reroof exst 1 story sf res, replace/modify framing, rafter to 
complete gable roof.” Proposed use is shown as one-story single-family residence, current 
zoning SF-3; the building permit info does not mention a garage addition or an accessory 
dwelling. (In 2007, converting a garage to a second dwelling on a lot less than 7000 sf would 
have required a variance and triggered the current variance requests.) 

Code inspector Matthew Noriega closed the code complaint Sept. 7, 2007, “due to voluntary 
compliance” after verifying that permits had been obtained for “remodel.”   

St. John’s Properties LLC sold to Scott Jacobs Dec. 10, 2012; general warranty deed with 
vendor’s lien includes this paragraph: “The Company is prohibited from insuring the area or 
quantity of the land described herein. Therefore, the Company does not represent that the 
acreage or square footage calculations are correct and references to the quantity are for 
informational purposes only.” 

The first recorded short-term rental “without permit” complaint is dated March 25, 2013 (CC-
2013-029340), three months after Jacobs bought the property. 

Short-term rental Type 1 permit 2014-075612 OL is the only OL permit at 2003 Arpdale. 
Application date July 18, 2014, Issued August 5, 2014, Expired August 5, 2016 (The 
adjacent property at 2001 Arpdale applied for its first short-term rental permit Type 2 in 
January 2013 and has kept up with its renewals ever since.) 

Austin Water violation, plumbing permit, Feb. 16, 2016 

Notice of code violation sent March 21, 2016 

Scott Jacobs submitted residential permit application May 25, 2016.  

Master comment report issued June 27, 2016, requiring variance to change use from single 
family to two family, among others. 

 
C, request to reduce the minimum lot size.  
 Under City Code 25-2-493(B)(2) a “lot recorded in the county real property records after 
March 14, 1946 must: (a) have an area of not less than 5,750 square feet; and (b) be not less than 
50 feet wide at the street or at the building line.” This means that City staff cannot issue a 
building permit for a property that was reduced to less than 5,750 sf after March 14, 1946. 
 It is clear that the property at 2003 Arpdale was originally 65 feet wide when it was 
platted in 1939 and described as Lot 16 of Block 8 in the Rabb Inwood Hills subdivision. 
Through 1984, the Travis County records available online continue to describe the property as 
Lot 16. Records of the 1990 sale are not available online, but there is a 1992 record describing 
the property next door, at 2001 Arpdale, as “east 10 feet of Lot 16 and all of Lot 17 in Block 8 
Rabb Inwood Hills.” A plausible explanation for this is that the owner of the house and garage 
apartment at 2001 Arpdale bought 10 feet of Lot 16 after the City Code changed in 1984, 
requiring a minimum lot size of 7,000 sf for two dwellings.  
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 But that does not explain why the appraisal district listed the lot size for 2003 Arpdale as 
5,752.9 sf, instead of 5,500 sf. The land status determination issued by the City in 2007 
established that the property was described as the west 55 feet of Lot 16 in 1990, and the survey 
(apparently from 2007) shows the property to be 5,500 sf. As noted above, the company that sold 
the property to Mr. Jacobs refused to confirm the area of the land described in the deed.  
 
Findings:  
(1) The applicant has not shown that the zoning regulations do not allow for reasonable use. The 

zoning regulations do allow him to maintain his existing structures, but he has chosen instead 
to seek additional privileges not available to his neighbors.  

(2) He has not demonstrated any hardship that is not self-inflicted. A buyer’s failure to read his 
deed documents, title search, and inspector’s reports does not justify a variance. Any 
hardship in this case can be attributed entirely to the applicant’s lack of due diligence.  

(3) His statement regarding Area Character does not address the central issue of the change of 
use, and it does not accurately reflect the character of the area. 

 
D and E, requests to increase the building and impervious cover limits.  
 Dimensions taken from the site plan submitted by the owner and estimated from recent 
photographs were entered into AutoCAD and used to calculate the lot size, building coverage, 
and total impervious cover. According to the AutoCAD calculations, the lot is 5514 sf; the 
impervious cover is 3357 sf (60.9%), or 876 sf over the limit; and the building coverage is 2307 
sf (41.8%), or 101 sf over the limit. 
 The applicant is requesting impervious cover of only 52%, but so far he has not disclosed 
how he arrived at that number or where the remaining excess impervious cover will be removed. 
Based on a lot size of 5514 sf, 52% would amount to 2867 sf, or 280 sf more impervious cover 
than would be allowed on a standard size lot.  
 The impervious cover limit of 45%, based on a lot size of 5514 sf, would allow the 
applicant to maintain the house with its front and back porches, walkways, and main driveway, 
with more than 200 sf left over for a garage or carport. There is therefore no denial of reasonable 
use, no hardship, and no justification for a variance from the impervious cover limit of 45%.  
 The circular drive (which would have to count toward the minimum parking requirement 
if a second dwelling unit is allowed) is mentioned in the code inspector’s comments in March 
2016 in connection with the “illegal curbcut.” Besides contributing significantly to the excess 
impervious cover, the gravel drive is eroding into the street and is a constant nuisance.  
 The applicant is also requesting building cover of 41%. That estimate agrees with the 
AutoCAD calculation (minus the portable building, which must be removed). But the code limit 
of 40% would allow the applicant to maintain the existing structures plus more than half of the 
covered deck on the accessory structure. Again, there is therefore no denial of reasonable use, no 
hardship, and no justification for a variance from the building cover limit of 40%. 
 
Findings:  
(1) The applicant has not shown that the zoning regulations do not allow for reasonable use. The 

zoning regulations (40% building cover and 45% impervious cover) allow him to maintain 
the existing house with its front and back porches, walkways, and main driveway, with a 
reasonable garage or carport, but he has chosen instead to seek additional privileges not 
available to his neighbors.  
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(2) He has not demonstrated any hardship that is not self-inflicted.  
(3) His statement regarding Area Character does not address the central issue of the change of 

use, and it does not accurately reflect the character of the area. 
 
F and G, requests to reduce the minimum lot size and minimum distance for a 
two-family use. 
 See A, B, and C above. 
 
Findings:  
(1) The applicant has not shown that the zoning regulations do not allow for reasonable use. The 

zoning regulations do allow him to maintain his existing structures, but he has chosen instead 
to seek additional privileges not available to his neighbors.  

(2) He has not demonstrated any hardship that is not self-inflicted. A buyer’s failure to read his 
deed documents, title search, and inspector’s reports does not justify a variance. Any 
hardship in this case can be attributed entirely to the applicant’s lack of due diligence.  

(3) His statement regarding Area Character does not address the central issue of the change of 
use, and it contradicts Building Permit #141411 from 2007. The building permit is evidence 
that the City rejected the previous owner’s attempt to create a second dwelling on the 
property less than 10 years ago. 

 
 To summarize, I ask that the Board deny all of the variances requested at 2003 Arpdale, 
C15-2016-0084, because there is evidence that the applicant was aware of the property’s 
shortcomings before he purchased it less than five years ago, and there is evidence that the City 
rejected the previous owner’s attempt to create a second dwelling on the property less than 10 
years ago. The application meets none of the required findings regarding reasonable use, 
hardship, and area character. 
 Thank you for your attention and for your service on the Board of Adjustment. 
 

Sincerely yours, 
Lorraine Atherton 
2009 Arpdale 
Austin, TX 78704  
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2003 Arpdale Coverage Calculations

Sq Ft IC Factor Imp. Cov. McM. FAR Bldg. Cov. TCAD

House 1420 1.0 1420 1420 1420 1524
Front Porch 60 1.0 60 59 102
Back Porch 30 1.0 30 32
ADU 508 1.0 508 508 508
ADU Covered Deck 209 1.0 209 240 128+24
ADU Concrete Skirt 92 1.0 92
ADU Uncovered Deck (wood) 24 0.5 12
ADU Deck Steps (wood) 18 0.5 9
Portable Building 40 1.0 40 48 48
Main Driveway 284 1.0 284
Circular Driveway 310 1.0 310
Front Sidewalks 131 1.0 131
Back/Side Stepping Stones 153 1.0 153
Other Concrete 90 1.0 90
A/C Pad 9 1.0 9

TOTAL 3357 1976 2307

Lot Size (sf) 5514.14 5514.14 5514.14 5752.9

Percentage of Lot Size 60.9% 35.8% 41.8%

Allowable (%) 45.0% 40.0% 40.0%
Allowable (sf) 2481.4 2205.7 2205.7
Over (sf) 875.6 -229.7 101.3
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