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METRO

January 23 2017
To: Mr. Carlos De Leon @
Subject: Criminal Trespass Notification @

This is to officially notify you that your conduct at the Capital Metro Board of Directors meeting on
January 23" 2017 in the Capital Metro Headquarters building located at 2910 E. 5t Street in Austin, Travis
County, TX violated the Criminal Trespass Notification warning letter issued to you personally on July 25,
2016, by former Director of Security David Martin.

You were advised on that day that any further rules violation of Capital Metro Policy will result in
your immediate removal from all Capital Metro property for a period of 6 months and, any further violations
during the six-month timeframe will increase removal to one year from original date of violation. You were
also to refrain from disorderly conduct on any Capital Metro vehicles, Capital Metro Operators and/or
Personnel and follow all instructions given for your safety and the safety of those about you.

You are hereby notified that you are not allowed on Capital Metro’s_property at 2910 E. 5t street
for 6 months from A and, should you be found on the premises of Capital Metro
1eadquarters building located at 2910 E. 5% you will be charged with Criminal Trespass as outlined in the
2xcerpted Texas penal code provision listed below.

Sec. 30.05. CRIMINAL TRESPASS. (a) A person commits an offense if the person enters or remains on
or in property of another, including residential land, agricultural land, a recreational vehicle park, a building,
or an aircraft or other vehicle, without effective consent and the person:
1) had notice that the entry was forbidden: or
2) received notice to depart but failed to do so.
(b) For purposes of this section:

(1) "Entry" means the intrusion of the entire body.

(2) "Notice" means:
A) oral or written communication by the owner or someone with apparent authority to act for the owner,;
B) fencing or other enclosure obviously designed to exclude intruders or to contain livestock:
C) asign or signs posted on the property or at the entrance to the building. reasonably likely to come to
he attention of intruders, indicating that entry is forbidden.

lohn W. Jones @

~apital Metro Transportation Agency @
Jirector of Security (interim)RSC (Rail Security Coordinator)
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july 25, 2016

;Ifo: Mr. Carlos e Leon

Subject: Criminal Trespass Notification Warning

/ D - G '
f This is to advise you that any Further rules violation of Capital Metro Policy will result in your immediate /

. remnoval from all Capital Metro property and vehicles for a period of six months,/Any further violations
_ during the six month timeliame vl crease removal to one year From originaldate of violation. You

will also refrain from disorderly conduct on any Capital Metro vehicles, Capital Metro Operators and/or ' i

personnel and follow all instructions given for your safety and the safety of those about you.

* Please 'f:ay-particular attention to the followi;-ng rules: 2] [ A (18 Y} g l
& Share the ride and do not take up mare than one seat. ) Nol" 4 v k_j’ l
) e Do not block vehicle doorways; riders entering and exiting need room 10 pass. ' '
p) e When boarding and exiting, do not cross in front of the vehicle. @] m'b‘r.}ot 1
- . l
1

‘e FRiders who fall asleep While niding are at risk of being lnjurwn‘fmted vehi . ?Jn‘élﬂ ? J

(Al

s Standing isonly

e ey

ere are no seats available} do not block the walkway when

= L
standing. . . . \ ;

= e Stand behind the white or yeliow fine at the entrance of vehicles. .

;" »  Belongings must be maintained on your lap or atyour feet. l :

; « [tems may not black aisles, obstruct seats, or be left unattended. ;

¢ e Priority seating at the front of vehicles is reserved for seniors and riders with disabilities. :

) e Disruptive behavior is not allowed, including: loud conversation, profanity, insults'! threats,

harseplay, or fighting.
T Riders without a valid fare may be asked to de-board. :
e Itisstrictly prohibited to intérfere with the operation of a vehicle, including talking to the bus

operator while the vehicle is in motion. ; . ,. : .

L

if you have questions, contact Capital Metro Customer Service at (512) 474-1200. G 1

Capita! Metro Director-of Security
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Heath Delgado Acosta LILP

July 18, 2016

Via Certified Mail,
Return Receipt Requested

The Honorable Ken Paxton:
Attorney General of the State of Texas
209 West 14%, 6% Floor

 Austin, Texas 78701

ATTENTION:  Open Records Division

Re:  Request for Open Records Decision and Letter Bricf
Capital Metropolitan Transportation Authority
Request for Information by Mr. Anen Y Mous -
Attorney General ID# 626699

Dear General Paxton:

This Firm serves as legal comnsel for Capital Metropolitan Transportation Authority
(“Capital Metro™). On behalf of Capital Metro, I respectfully submit this letter brief in support of
.Capital Metro’s request for an Open Records decision from the Office of the Attorney General
regardmg Capital Metro’s authority to withhold eertain information from the public. This request
is submitted pursuant to the Texas Public Information Act, Texas Government Code, section

552.301.

. On June 27, 2016, Mr. Anon Y Mous filed a request for information with Capitsl Metro._ ,
Mr. Anon Y Mous requested the following information: '

g

“For the Islamic, Middle Eastern male driver of complaint of action that took place
6/23/16, 12:17-12:20 PM, Bus # 5062, 803 — Northbound, Sunshine Station, T
request:

-~

1) All complaints on file against this driver between 1/1/15 and 6/26/16, starting
from the most recent & working back until 1/1/15 or 49 pages; 2) & 3" x 5 photo
of driver's face; 3) driver’s first & last name.

Note: [ limit my request to a total of 50 pages.”

A copy of Mr. Anon Y Mous’ June 27, 2016 request is attached as Exhibit-A. A copy of the
responsive information sought is aﬁac_hed as Exhibit B.

37115.MoPacExpmm~ay Bu!ldlngOne,Suneson.Ausﬂn.'lxnusl "Phone: 512-472-8021 | Fax 512-320-5638 1 www.blckerstaftcom
Austn  EPaso  Houston HioGrandeValley . @



Capital Metro pelicves, under the specific circumstances of this case, complying with the
second and third part of M. Mous® request (£ e request for the driver’s photograph and name)
poses a cubstantial threat of physical harm and thus is excepted from required disclosure under
sections 552.101 and 552.152 of the AcL Capital Metro has released the requested complaints on -
file, although with the driver’s and customers’ names redacted while the issue of the availability
of the names and photographs -5 being determincd. Authority to redact the custorners’ names a1so

derives from section 552.1 0l.

ection 552.101

Section 332152
Common Law Right of Physical Safety

The Texas Supreme Court recognizes a common law right of confidentiality when
to protect against 2 substantial risk of physical harm. Texas Dept. of Publi Safety v.
Cox Texas Newspapers: LP., 343S.W3d 112, 118 (Tex. 2011). If information falls within the
common law right of physical safety. then it is considered to be confidential by judicial decision
_and, thus, is excepted from disclosure under section 552.101. See €.8- Tex. Atty Gen'l OR2008-
01570 (special circumstances where release of information would endanger Gity employees’ safety

were sufficient to invoke section 552101 exception).

The Supreme Court has concluded that the standard for proving the common-1aw right-of-
physical- safety exception is whether disclosure of the information would create & substantial threat
of physical harm. Texas Dept. of Public Safety, 343 S wW3dat118. In meking the determination,
deference must be afforded security professionals and law enforcement experts, although vague
assertions of risk will not be_ sufficient. Id st 119. Among the circumstances found by the
Attorney General o invoke the physical-safety exception are threatening statements about coming
10 & transit authority employee’s home, Tex. Atty Gen'l OR2008-03289; threatening statements to

city staff, Tex- Atty Gen'l OR2008-01570; and prior harassment of & utility company employee:

by an specific : ndividusl coupled with reasonto believe it would fesume if the employee's
were revealed. TEX. ATTY Gen't, OpEN REC DEC. No. 169 (1977)-

Here, the request is for the name of a specific bus driver and for the driver's photograph.

The concemn for the ddver’s safety comes in large part from the statements apd actions of the

requestor himself. The affidavit of David J. Martin, the Director of Security for Capital Mefro,
sets out reasops for security -CODCEInNS and is sitached as Exhibit C. While in ordi

_ circumstances the identity of the requestor would be irrelevant, the Attorney Genesal has found
special circumstances creafing &0 exception 10 Jisclosure requirem X
statements made by the requestor.! Tex. Aty Gen'l OR2008-01570 (“the requestor . . -B2S made
threatening statements fo city staff 7). Where there is such a direct link between the requestor and
the potential threat, the concern is MoIe immediate.

* prior to Texas Dept. of Public Safety, the Attorney General employed a similer persanal safety exception

- that was referred to a5 “special circumstances.” E.g., TEX ATTY GEN'L OPEN REC- pec. No. 169 (1977)@
M ot

am—



Factors giving rise to the conclusion of a substantial threat of physical harm include:

The requestor has given an obviously false name (Anon Y. Mous). At other times {e.g.,
when speaking to the Capital Metro board) he has given the name Carlos Leon. Presumably .
that is his real name.

The requestor stated, specifically in regard to the driver whose identity he seeks, that

driver’s actions, words, physical appearance, & faith all point to driver trying to
push & enforce Sharia law over Constitutional law on public transportation in
Austin, TX, U.S.A. Hell np. Investigate, [D, & ‘excise the secret Sharja network
within CAP METRO & deport them to the Middle East, where they can legally
practice Sharia law. NOT HERE IN the UNITED STATES OF AMERICA.

There are appeals today throughout the nation to Islamophobia that have often resulted in
violence to persons who are, correctly or incorrectly, assumed to be Muslim.

- The requestor regularly appears at Capital Metro Board meetings, City of Austin Council
" sessions, and Travis County Commissioners Court meetings where he participates in the
public comments portion of the meeting. His comments are often Islamophobic,
homophobic, and anti-Semitic and frequently refer to his concern about Sharia law. Ata
recent commissioners cowrt meeting he was escorted from the meeting room by a deputy
afier his remarks about an “antichrist virus [that] has infected millions.” Austin Monitor, -
“Reporters’ Notebook” (June 13, 2016). ' '

Tie Capital Metro director of security confers with secnrity officers in other jurisdictions
in the area who also are aware of M. Leon (Mous) and his apparent feelings of persecution.

At the August 13, 2015, city council meeting, the requestor described how he was leaving
the Capital Metro board meeting with his hands full when Mayor Adler, who had been
standing in the doorway, opened the door and stepped aside. Mr. Leon (ie,, Mr. Mous)
continued his narrative:

However, as 1 went by Mayor Adler put his hand on my lower back; an
unnecessary, uninvited physical contact against me. Under the guise of help,
Mayor Adler’s sick. flirtatious touch was actually him trying to possess. control
and exert power over me like how homosexusl males try to psychologically
confuse, flip and control us heterosexual males.

Keep your hands to yourself, Mayor Adler. If you lay a hand on me again, expect
me to consider it essautt per Texas Penal Code 22.01(a)(3), which legally frees and
empowers me {o use force to defend myself per Texas Penal Code 9.31 parts I and

oL - ] I



Video and transcrip . ; dailykos.com/storv/2
Actual-Video-Eviden ioi it -in-Austin-Tcxas.

e Although we have no knowledge of their origin, the Capital Metro director of security
noted that at the June board meeting Mr. Leon had apparent deep scratches on his head,
neck, and back that were consistent with being in a fight. - .

¢ Mr. Leon (Mous) has filed over 600 complaints with Capital Metro or its contractors
through the end of March 2016. Virtually all of his complaints have been found to be
without merit.. Drivers and their supervisors believe that Mr. Leon uses the complaint

system to harass specific drivers.

« Bus drivers are especially vuinerable to harassment ot violent attack since they must face
forward, strapped into the driver's seat with their back and side exposed, while keeping
their at_tcnﬁon focused on driving the bus in a safe manner.

» Even if the Attomey General is reluctant to conclude that Mr. Leon personally poses 2

- gubstantial threat to the driver’s safety, the fact that he has a history of herassing drivers

* and has made highly inflammatory accusations about this driver greatly increases the risk
that other, perhaps mentally unbalanced persons, would pose a threat if they had access 0
the driver’s name and photograph. :

Here Capital Metro has released the substantive information requested—Le., the
complaints filed against this particular driver. All that is sought to be witbheld is the pame® and
photograph of the drives, which would facilitate locating this driver and potentiaily harassing or
harming him. Given that the requesior has, among other things, made Islamophobic comments, is.
apparently concemed about an antichrist virus, bas threatened violence against the Mayor of
Austin, and has harassed Capital Metro bus drivers, this situation both establishes a substantial
shreat of physical harm and fits within the special circumstances of the type set out in the letter
rulings end open records decision cited above. Accordingly, the name and photograph are

excepted under s_ecﬁon 552.101. -

Section 451.061(H)(1), Texas Transportation Code

Additionally, the name phone pumber of the complafnant in the varous complaints
is excepted from disclosure under section 552.101. son 451.061(f)(1) of the
Transportation Code, 2 provision that governs _Cap'rtal Metro, provides:

® Personel identifying snforination collected by an anthority is confidential and not subject
1o disclosure under Chapter 552, Government Code, including a person’s: :

1 Along with the driver's name, we have also redacted his identification number, which, like the name and
photograph, is another means of identification. '
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The Honorable K.c;l Paxion
July 18, 2016
Page s

(1) name, address, e-mail address, and phone number;

Tex. TRANS. CODE, § 451.061(f)(1). Thus, when Capital Metro collected a complaint that
contrined the complainant’s name, that name was made expressly confidential under this section
and section 552.101. Further, the driver’s name and photograph are personally identifying
information that is collected by the authority and they also fall within the scope of section
451.061(f). ‘The individual’s photograph, unlike a person’s name, is not among the specific items
that are set out in section 451.061, but the exception is for “personal identifying information . . .
including” an individual’s name. Tex. Gov’T CODE, § 331.005(13) (“’Includes’ and ‘including’
are terms of enlargement and not of jimitation or exclusive enumeration, and use of the terms does
not create a presumplion that components not expressed are excluded”). The list is not exclusive,
and a photograph certainly qualifies as personal identifying information.?

Section 552.152

Additionally, the driver's name and photograph are excepted from disclosure under section
552.152. 1t provides:

Information in the custody of a govemnmental body that relates to an employee or
officer of the governmental body is excepted from the requirements of Section 552.021 if,
under the specific circumstances pertaining to the employee or officer, disclosure of the
information would subject the employee or officer to a substantial threat of physical hamm.

Tex. GovT. CODE, § 552.152.

As the test—substantial threat of physical hamm—is the same &s for the common law right
to physical safety, all the factors discussed above in regard to the common law right apply here as
well. Indeed, the Supreme Court’s test for the common law right was informed by the statutory

language of section 552.152. Texas Dept. of Public Safely, 343 S.W3dat118.

The only different issue posed by section 552.152 is whether the driver is an officer ar
employee of Capital Metro. Because of conflicting state and federal statutory requirements
relating to collective bargaining, Capital Metro’s drivers, mechanics, and other workers who, in
the private sector would have the right to bargein collectively, are employed by a separate entity—
in this case, MV Transportation. This arrangement permits Capital Metro fo comply with both
state and federal law. Although this individusl and other drivers are technically employed by MV
" Transportation, they wear Capital Metro uniforms when working. In the case of litigation, Capital
Metro is required to and does defend end indemnify those drivers. Undoubtedly the public
understands the drivers to be Capital Metro employees. In similar situations, the Attorney General

3. While the bus driver’s name and photograph fit within the language of section 451.061(f), it is not
necessary to address that issue if the Attorney General finds that they are excepted under the personal safety
exception encompassed within section 552.101 or are excopted by section 552.152. So long as the driver’s
_ mame and photograph fell within one of those two exceptions, it is necessary to consider section 451.061

st mmm e atiom dith dha el inest s namse
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The Honorable Ken Paxton
July 18, 2016
Pugc 6

has found section 552.103, which applies only to suits against governmental bodies, to be invoked
when a suit was brought against a driver when Capital Metro itself was not named as a parly. Tex.
Atty Gen’'l OR2014-22596. Just as the employment refationship was sufficient in that ruling to
imvoke section 552.103, it is sufficient here to invoke section 552.1 52,

Concll_:sion

Under the specific facts of this case, the driver’s name and photograph are excepted from
disclosure nader section 552.101 due to the commeon law right to personal safety as well as under

" cection 552.152. The complainants’ names are excepted from disclosure under section 552.101

by virtue of their being made confidential by section 451.061(f) of the Texas Transportation Code.

We are not able to mail the requestor a copy of this letter as he has provided what is
obviously a false name and given no address. We note that the requestor has said that he would
pick up the information at 2910 E. 5th Street, which is the address of Capital Metro’s headquarters.
Tn order to comply with section 552.301(d) of the Texas Government Code ss closely as possible
under the circumstances, we will leave a copy of this letter without Exhibit B addressed to Mr.
Anon.Y. Mous at the reception desk at 2910 E. 5th Street.

Please contact my office if you bave any questions regarding this matter.
Sincerely, '

@

C. Robert Heath

Encl: ExhibitA: 'Requestfrom Mr. Anon Y Mous received June 27, 2016
Exhibit B:  Copy of the respoasive information being withheld
Exhibit C:  Affidavit of David J. Martin, Director of Security for Capital Metro

cc:  Kerri L. Buicher
Chief Cotnsel .
Capital Metropolitan Transportation Authority |
2910 East Fifth Street :
Austin, Texas 78702

(Via electronic mail)

4 Although the letter ruling decided that Capital Metro, which was not named as a ;;arty, came within the
section 552.103 exception for suits against governmental bodies, it did not discuss the issue of the
relationship between Capital Metro and the employees. That issue, though, was squarely presented and

briefed in the 15-day letter and was an issue the Attomey General had to and did rule on to reach his rwu]t. ;
| “d




.information pertaining to a specified individual, including the individval’s nsme and -

ATTORNEY GENERAL OF TEXAS

September 16, 2016

Metropolitan Transportation Authority
Delgado Acosta, L.L.P, :

OR2016-20959

Dear Mr. Heath:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Govemment Code. Your request was

_ assigned ID# 626699.

The Capital Metropolitan Traﬁsportaﬁon Authority (the “authority”) received a reguest for

photograph, and all complaints filed against the individusl during a specified time period.
You state you have released some information to the requestor.  You claim portions of the
submitted information are excepted from disclosure inder sections 552.101 and 552.152 of

. the Government Code. We have considered the exceptions you claim and reviewed the
submitted information, ' ) ’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constittional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by judicial
decision and the common-law physical safety exception. The Texas Supreme Court has
recognized, for the first time, a common-law physical safety exception to required disclosure.
Tex. Dep't of Pub. Safety v. Cox Tex. Newspapers, L P. & Hearst Newspapers, LL.C., 343
S.W.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety exception,
“information may be withheld [from public release] if disclosure would create a substential

threat of physical harm. Jd In applying this stendard, the court noted “deference must be
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afforded” law enforcement experts regarding the probability of harm, but further cautioned,
“yague assertions of risk will not carry the day.” Jd. at 119.

You inform us portions of the submitted information, which you marked, consist of the
identifying information of the specified individual. Youargue release of the information you
marked “poses a substantial threat of physical harm” to the specified individual given the
circumstances. Upon review, we find the authority has demonstrated release of the
information at issue would create a substantial threat of physical harm to the specified
individual. Accordingly, the authority must withhold the identifying information of the
specified individual you marked, in addition to the information we marked, under
section 552.101 of the Government Code in conjunction with the common-law physical
safety exception.' :

Youraise section 552.101 ofthe Govemment Code in conjunction with section451.061 $3/49)
of the Transportation Code for portions of the remaining information. Section 552.101 also

encompasses information made confidential by other statutes, including section 451.061,
which provides, in relevant part: :

(f) Pérsonal identifying information collected by an authority is confidential
and not subject to disclosure under Chapter 552, Government Code,
including a person’s: :

(1) name, address, e-mail address, and phone number;

(2) account number, password, payment transaction activity, toll or
charge record, or credit, debit, or other payment card number; and

(3) other personal financial information.
. \
Transp. Code § 451.061(f); see id § 451.001(2) (defining “authority” for purposes of
_chapter 451 of the Transportation Code). We note subsection 451.061(f) is contained in
section 451.061, which is titled “Fares and Other Charges.” Additionally, subsections (2)
through (e) of section 451.061 discuss an authority’s responsibilities in imposing fares and
" other charges and the state’s power to regulate taxes imposed by an authority O other
compensation authorized by this section, See id. §451.061(a)~(€). Accordingly, we conclude
section 451.061(f) is only applicable to personal identifying information collected by the
authority for purposes relating to the collection of fares and other charges. Cf: Ken Paxton
v. Tex. Dep't of State Health Servs., No. 03-14-00594-CV, at *3 {Tex. App.—Austin
Aug. 31, 2016, no pet. h.) (holding although isolated reading of seition 531.1021(g) of
Government Code supgests it applies to any Office of Inspector General (*OIG7)

Asour ruling is dispositive, we need not address your mms-“'ﬁg argument against disclosure of this
information.
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investigation, confidentiality of OIG investigations provided by section 531.1021(g) must
be read in context of OIG’s enab]mg provisions and thus, extended only to OIG
investigations conceming fraud, waste, and abuse in the provision and delivery of health and
humsan services in the state). Upon review, we find the authority did not collect the
complainants’ personal identifying information for purposes relating to the collection of fares
and other charpes. Consequently, the complainants’ personal identifying information you
marked is not confidential under section 451.061(f) of the Transportation Code, and may ot
be withheld under section 552.101 of the Government Code on that basis.

In summary, the authority must withhold the identifying information of the specified
individual you marked, in addition to the informsation we marked, under section 552.101 of
the Government Code in corjunction with the common-law physical safety exception. The
authority must release the remaining information.

This letter ruling is fimited to the particular information at issus in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. : '

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmentz! body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral gov/open/
. orl_mling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
Géneral, toll free, at (888) 672-6787.

Sincerely,

MUA. A+

Gerald A. Arismendez
Assistant Attorney General
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Onongfitvaonal rule

July 25, fo&s

To: Mr. Carlos 4e Leon

Subject: Criminal Trespass Notification Waming

This is to advise you that any further ruies violation
A removal from ali Capital Metra property and ve
" during the Six mDnWO one year from originaldate of violation. You
will also refrain from disarderly conduct on any Capital Metro vehicles, Capital Metro Operators andfor i

‘l :

Pgrsonr_\el and follow all instructions given for your safety and the safety of those about you.
z Please'bay-particular attention to the following rules: '

& Share the ride and do not take up more than one seat.
« Do not block vehicle doorways; riders entering and exiting need room 0 pass.
« When boarding and exiting do not cross in front of the vehicle.

5 fall asleep while riding are

|'N

standing.
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of Ca';ii“i:iil Metro Policy will result in your immediate /
hicles for a period of six months./Any further viclations
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oats availablej do not block the wallkway when
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e Stand behind the white or yéllow line at the entrance of vehicles.

.’ Belongings mustbe maintained onyour
e [ltemsmay not block aisles, obstruct seats, or be jeft unattended.

« Priority seating at the front of vehicles is reserved for seniors and riders with disabilities-
liowed, including: loud conversation, profanity, insults, threats,

« Disruptive behavior isnota
horseplay, ar fighting.

T Riders without a valid fare may be asked to de-board.
It is strictly prohibited to intérfere with the

+i8

operator while the vehicle is in motion.

If you have questions, contact Capital Metro Customer Service at (512) 474-1200.

Gapita! Metro Director-of Security

fap or at your feet.

b s

operation of a vehicle, including talking to the bus

-~



Capital Metropolitan Transportation Authority Self-Evaluation Report

VI. Organization

N

Al Provide an orgammﬁonal chart that mcludel ma]or prngrams and d.msmns, and shows the
nnmber of FI'Es in each program or division. .

Sec organizational chart on the following page. The number of FTEs for each department is prowded in
Section E below. ’

.

Capital Metropolitan
Transportation Authority

~Stibject to revision for FY 2010 Budget-As of 9/182009
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