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Zilker Neighborhood Association May 3, 2017 

Re:  Case Number C15-2016-0084 
2003 Arpdale, Austin Texas 78704 
Request for Reconsideration 

Chair William Burkhardt and Board of Adjustment Members 

Our association is an interested party in the above noted case since this particular lot is within our 
association boundaries.  As such we have reviewed the applicant’s previous  7  variance requests. Having 
found no evidence that these requested variances meet the city requirements ( Hardship, reasonable use 
and neighborhood character)  we took a position against granting these variances at the Board of 
Adjustment hearing on April 10th. We thus concurred with the Board’s action in denying these requested 
variances at that hearing.  However we also stated at that hearing that some of these requested variances 
should have been processed as “special exceptions” which appeared to us to be a more reasonable 
approach to some of the setback encroachments.  And we agreed to discuss our position with the applicant 
if he was interested in pursuing this alternative approach to remedying some of his problems by using the 
special exception option. 

I did discuss this with Mr. Jacobs and made it clear that with regard to the setback encroachments of the 
existing building,  ZNA felt that using the special exception provision was the appropriate way to address 
these issues (i.e., variance requests “A” and “B”).  However , it was clear that Mr. Jacobs’ reason for asking 
for these variances was to allow him to continue to use this building as a secondary dwelling unit in a SF-3 
single family zoning district, which is not allowed by the current zoning code.  The variance requests that he 
has asked for that are outside the scope of a “special exception” and have to meet the hardship, reasonable 
use, and neighborhood character requirements for granting a variance are the following. 

C. Reduce minimum lot size for 5,750 sf to 5,500 sf.
D. Increase the maximum building coverage from 40% to 41%
E. Increase the maximum impervious cover from 45% to 52%

We believe Mr. Jacobs has presented no new evidence on these three variance requests that would warrant 
a reconsideration of the previous denials, and therefore,  we oppose the reconsiderations of these variance 
requests. 

Regarding Mr. Jacobs’ last two variance requests, 

F. Decrease the minimum lot area for a two-family use from 5,750 sf to 5,500 sf,
G. Decrease the minimum separation distance between the primary structure and the second

dwelling unit  from 10 ft. to 6 ft.

The Board of Adjustment has the authority to grant a reduction to the minimum lot size if it meets the 
regular variance standards (hardship, reasonable use and character) as noted in variance request C above.  
But again we find no new evidence to support a reconsideration of variance C. However in the posting of 
these last two variance requests, the staff’s wording is suggesting  that the change of use allowing a two-
family use is somehow already permitted, simply due to the use being there for some time.  But that is only 
possible with an amnesty certificate of occupancy for a use in existence before 1986 which he has no 
evidence for.  It is further implied that the Board of Adjustment has the authority to confirm this change of 
use by granting these last two variance requests even without a valid amnesty certificate of occupancy. 
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As we stated in the hearing on April 10th we do not believe that such a change of use is within the authority 
of the city staff to make this determination and asked for city legal to provide the city code provisions that 
allow staff to grant use changes that are in violation of the zoning code simply because they have been in 
use previously. We understand that if the zoning code is changed then a use on a lot that was previously 
allowed becomes a non-conforming legal use, but this is not the case in this situation.  The zoning code for 
two-family use which  specifies the minimum lot size predates the date when this accessory building began 
to be used as a secondary dwelling unit. We have not been able to find any language in the city code that 
allows the city staff to grant such a change of use,  that now could be used to justify this posting language. 
So essentially what is suggested by this posting is that the Board grant a variance to the requirements of the 
provisions for granting an amnesty certificate of occupancy, which neither the staff or Board has the 
authority to do.   
 

Nor do we believe that the Board of Adjustment, either directly or indirectly (as it appears in these last two 
variance requests) has the authority to grant a change of use.  The authority for granting a change of use is 
solely the responsibility of the City Council accomplished through their exercise of their legislative authority 
by changing the zoning code.  In short, if the City Council had wanted to allow Two-Family Residential Use on 
lots smaller than 5,750 sf, they would have crafted the code that way. However,  that is not the code we 
have today.  Thus, we ask the Board to have city legal provide the code language that 1) grants the city staff 
the authority to change the allowed use on a property which is in violation with the current code simply 
because it has been a use on that property for some time and  2) grants to the Board of Adjustment the 
authority to (directly or indirectly) grant a change of use. We doubt any such provisions exist. 
 

Finally we are concerned with the way in which the staff has changed the posting of variance request “G”.  
The previous posting for this item stated “ G. ( C ) ( 2) (a) to decrease the minimum distance a secondary 
dwelling unit must  be located from the primary structure from 10 feet ( required) to 6 feet 
(requested/existing) in order to permit  occupancy of an existing accessory structure for use as a 2nd 
dwelling unit in a “SF-3” Family Residence zoning district.” 
 

The new posting for the reconsideration leaves out the bold face phrase above.  Why was this changed?  
Was it done in response to our April 10th testimony questioning staff’s authority to grant the proposed 
change of use?  Was this posting change therefore an attempt to make it less obvious to the public that by 
granting this variance the Board would indeed be granting a change of use?  And by changing this language 
it is no longer appropriate for the Board to take this up as a “reconsideration”? 
 

To sum up,  
1) Variances A and B regarding setback encroachments, should be denied reconsideration and dealt with 
through the special exception option and should come back to the Board as standalone requests which ZNA 
would not oppose if they meet the special exception provisions. 
2) Variances C, D, and E should be denied reconsideration since there is no new evidence on these items 
3) Variances F and G should be denied reconsideration since the city staff and the Board do not have the 
authority to grant a change of use, directly or indirectly or to grant a variance to the amnesty certificate of 
occupancy rules. 
 

ZNA appreciates your service to our community 
 
Jeff Jack, President of the Zilker Neighborhood Association 
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