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RESOLUTION NO. 20171214-026

WHEREAS, Subchapter D',. Chapter 431 of the Texas Transportation Code
authorizes the creation of a local govei*nment corporation; and

WHEREAS, the Council approved Resolution No. 951116-22, creating the

Austin Rosewood Cqmmunity' Development Co.rporation (“Corlpo'ration”),'

approved and adopted the articles of incorporation and bylaws, and appointed the
initial boa'rg, of directors for the Corporation; and

 WHEREAS, the compositioti of the board of directors has been rexfised |

through past Council action; and

WHEREAS, the composition of the board of directors needs to be amended
further because the terms of all nine board positions have expiredi NOW

 THEREFORE,

BE IT .RESOLVED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

The City Council reappoints the following individuals to the Austin

Rosewood Community Development Corporation’s boatd of directors: .
Position 1: Vera Givens, for a term expiring January 1, 2019
Position 2: ‘Timmie Bui, for 4 term expiring January 1, 2019

Position 7: Sara Hensley, for a term expiring January 1, 2020

‘BE IT FURTHER RESOLVED:

The City Council appoints the following individuals to the Austin Rosewood -

Community Development Corporation’s board of directors:
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Position 3: Nefeﬁiti Jackmon, for a term expiring January 1, 2020
.P'osition 4: D_éborah faylor King, for a term exp“iring January 1, 2020
Position 5: Barry Franklin_, for a term expiring January 1, 2020 |
Position 6: ﬁelson Lind‘er, for a term expiring January 1, 2019
Position 8: Suzar;ne Piper, for‘a term expiring Janua1:y‘1, 2619

Position 9: Chiquita Eugene, for a'term expiring January 1, 2019 -

ADOPTED: __ Decomber 14,2017 ATTES \Nhsagens ) Herones

t . Goodall
City Clerk
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RESOLUTION NO. 20190808-068

WHEREAS the board of directors of the Austin Rosewood Community Development
Corporation (ARCDC) has nine positions, the terms of the directors in positions 1, 2, 6, 8,
and 9 have expired, and vacancies exist in positions 3 and 7; and

WHEREAS the ARCDC bylaws provide that the City Council appoints the board of
directors and fills any vacancies on the board for the remainder of the term vacated by the

~prior director; NOW THEREFORE,
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

The City Council reappoints to following individual to the Austin Rosewood
Community Development Corporation’s board of directors:

Position 6: Nelson Linder, for a term expiring January 1, 2021
BE IT FURTHER RESOLVED:

The City Council appoints the following individuals to the Austin Rosewood
Community Development Corporation’s board of directors:

Position 1: Jim Burns, for a term expiring January 1, 2021

Position 2: Ghislaine Jean, for a term expiring January 1, 2021

Position 3: AJ Bingham, for a term expiring January 1, 2020

Position 7: Dr. Courtney Robinson, for a term expiring January 1, 2020
Position 8: Quincy Dunlap, for a term expiring January 1, 2021

Position 9: Francis Jordan, for a term expiring January 1, 2021

ADOPTED: __ August8  ,2019 ATTEST:

Jannette S. Goodall
City Clerk
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RESOLUTION NO. 20191031-029

WHEREAS, Article VI of the Articles of Incorporation of the Austin Rosewood
Community Development Corporation provides that the Council shall designate the
Chairperson of the Board of Directors; and

WHEREAS, at its September 30, 2019 Board of Directors meeting at which a
quorum was present, the Board voted to recommend the designation of Dr. Courtney
Robinson as Chairperson of the Board; NOW, THEREFORE,
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OFAUSTIN:

The Council designates Dr. Courtney Robinson as Chairperson of the Board of

Directors of the Austin Rosewood Community Development Corporation.

ADOPTED: October 31 ,2019 ATTEST) A
Jannette S. Goodall
City Clerk
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SECOND AMENDMENT TO
- FACILATY MANAGEMENT AGRERMENT

THIZ SECOND AMENDMENT TO FACILITY MANAGEMENT AGREEMENT (this
“Amendment”) I8 offeotive ag of the 6" day of February, 2018 (the “Effective Date"), by and
betwaen Austin-Rosewood Cotmmunity Development Corporation (“*Corporation™) and MG,

BACKGROUND

Corporation aud SMG are parties to that certain Facility Management Agreement
offective as of October 1, 2009 (as amended, the “Management Agreement™), wherehy SMG has
been retained by Corporation to, imong other things, munage, operate and promote the
Millennium Youth Entertafument Complex (the “Facility”) on the terms provided therein,

By Amendments effective Junuary 31, 2012 and May 10, 2013, Corpotation and SMG
previonsly amended the Managemont Agreement to extend the Munagement Term through
September 30, 2019,

Corporation and SMQ now to wish to further amend the Management Agréement, to
extend the Management Tetm through Septamber 30, 2024.

NOW THEREFORE, in conslderation of the foregoing and the covenants and
sonditlons set forth herveln, and for other good and valmble consideration, the yeceipt and
sufficiency of which are hereby acknowladged, and intending to be legally hound thereby, as of
the Effective Date, Corporation and SMG apres as fallows:

1, Extension.of Term, Per Seotion 2,3 of the Mavsgement Agresment, the term is hereby
extended for an additional five yenr period, commencing October 1, 2019 and ending on
Beptombar 30, 2024,

2 Effect of Amdndment. Bxoept as set forth in this Ameidment, the Management
Agreenent and all terms and conditions thereof shall remain unaltered and in full force
and offact and ate hereby ratified and eonfirmed in all respects, as herelndbove amended,
Any reference in the Management Agreement or in iy instrument, dooument or
consideratlon execnted or delivered pursnant to the Management Agreement to “this
Agreement”, “hereof™, “hereto”, and “hereundér and similar references thereto shall be

dermed and construed to be a retorence to the Management Agreement, ag amended by
this Amendment,

3 Govering Law. This Amendment will be governed by md construed in aceordance with
the internal laws of the State of Texas, without giving effect to otherwise applicable
principles of confliots of law.

4, Counte; (Sipmatures, This Amendment may be executed in one or mors counterparts,
each of which shall be deemed to be an orlginal, but all of which shall be congidered one
and the samo Instroment, This Amondment, to the extent signed and delivered by means
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of & fucsimile machine or electronio mail, shall be treated in al) manners and respeoty as
an orlginal agreement and shall be considered to have the same binding legal effect ag if
it were the original exeouted version therenf delivered in person,

Dowor and Authority. Bach party hereby rapresents and watrants to the other that ench

has full legal right, power and authorlty to enter this Amendment and to perform ity
respective obligations hereunder,

[The Remainder of this Pape Intentionally Left Blanld]



IN WITNESS THEREOF, this Amendment has been duly exeouted by the parties on
heveto and is effectivo as of the dafe Tt wiltten above,

AUSTINROSEWOOD COMMUNITY
DEVELOPMENT CORPORATION

By: érpwbméuwm‘“

Nates S Nk ST T,
'I‘xtle.mi /\VQGD -/ YAC'C./V\.

SMG

By: G Il €, @’"‘””
Name: \ Jglm . Burng
Title:  Exeoutive Vige Prosident aud CEO

Lod



AMENDMENT TO FACILITY MANAGEMENT AGREEMENT

THIS AMENDMENT TO FACILITY MANAGEMENT AGREEMENT (this
“Amendment”) is effective as of May 10, 2013, by and between AUSTIN-ROSEWQOOD
COMMUNITY DEVELOPMENT CORPORATION (“CORPORATION™), and SMG, a
Pennsylvanja general partnership (“SMG™).

CORPORATION and SMG are parties to that certain Facility Management Agreement
effective as of October 1, 2009, (the “Management Agreement”), whereby SMG has been
retained by CORPORATION to, among other things, manage, aperate and promote the
Millennium, Youth Entertainment Complex (the “Facility”) on the terms provided therein,

As the Management Agreement provides for extensions or renewals thereof, the parties
desire to extend the term of the Management Agreement for an additional five yeat extension, on
the terms and conditions contained in this Amendment, Unless otherwise defined in this
Amendinent, capitalized terms used in this Amendment shall have the meanings aseribed to them
in the Management Agreement,

NOW, THEREFORE, in consideration of the mutual premises, covenants and
agreements herein contained, the parties hereto, intending to be legally bouxd, hereby agree as
follows: '

1, Amendment to Management A greement. Per Section 2.3 of the Management
Agreement, the term is hereby extended for an additional five year period, commencing October
1, 2014 and ending on September 30, 2019,

2 Effect of Amendment. Except as amended in paragraph 1 hereof, the
Management Agreement and all terms and conditions thereof shall remain unaltered and in full
foree and effect and are hereby ratified and confitmed in all respects, as hereinabove amended.
Any reference in the Management Agreement or in any instrument, document or consideration
executed or delivered pursuant to the Management Agreement to “this Agreement”, “hereof”,
“hereto™, and “hereunder” and sintilar references thereto shall be deemed and construed to be a
reference to the Management Agreement, as amendled by this Amendment,

3. Governing Law. This Amendment will be governed by and construed in
accordance with the internal laws of the State of Texas, without giving effect to otherwise
applicable principles of conflicts of law,

4, Counterparts. This Amendment may be gxecuted in any number of counterparts,
each of which will be deemed to be an original and all of which, when taken together, will be
deemed to constitute but one and the same agreement. Delivery of & copy of this Amendment
bearing an original signature by facsimile transmission or by elegtronic mail in “portable
document format” shall have the same effect gg physical delivery of the paper document bearing
the original signature.



3, Power and Authorty. Each party hereby tepresents and warrants to the other that
each hag full legal right, power and authorily to enter this Amendment and to perform its
respective obligations hereurder,

IN WITNESS WHEREOF, (his Amendment has been duly executed by the parties hereto
and is effiective as of the day and year first above writlen.

AUSTIN-ROSEWOOD COMMUNITY
DEVELOPMENT CORPORATION

By
Sara Hensley
. President, Austin-Rosewood Community
Development Co?aoraﬁon

Lo WIS

b ’ ‘ ey b o2
Date: *;%rpm NZWAVASY

[
_@0 Wiy 30, 2012,

SMG K

By: (Z‘\b(’\/\/\ "( ;@Wh ......

Name: 7 john £ Bumg—— ..
litle: | Chief Financial Officer

Date: Cp" DB




AMENDMENT TO FACILITY MANAGEMENT AGREEMENT

THIS AMENDMENT TO FACILITY MANAGEMENT AGREEMENT (this
“Amendment”) is dated as of the 31" day of January, 2012, by and between AUSTIN-ROSEWOOD
COMMUNITY DEVELOPMENT CORPORATION (“CORPORATION®), and SMG, a Pennsylvania
general partnership (“SMG™),

BACKGROUND

CORPORATION and SMG are parties to that certain Facility Management Agresment
offective as of October 1, 2000, (the “Management Agreement”), whereby SMG has been retained by
CORPORATION to, among other things, tanage, operate and promote the Millenninm Youth
Entertainment Complex (the “Facility*) on the terms provided therein.

As the Management Agreement provides for extensions ot renewals thereof, the partios
desite to extend the term of the Management Agreement for another two year extenision, on the terms and
conditions contained in this Amendment. Unless otherwise defined in this Amendment, capitalized terms
used in this Amendment shall have the meanings asctibed to them in the Management Agreement,

NOW, THEREFORE, in consideration of the mutual premises, covenants and
agroements herein contained, the parties heveto, intending to be legally bound, hereby agtes as follows:

1 Amendment to Management Agreement. Per Seotion 2.3 of the Management
Agreement, the term is hereby extended for an additional two year period, commencing Ootober 1, 2012
and ending on September 30, 2014,

2, Effect of Amendment, Except as amended in paragraph 1 hereof, the
Management Agreement and all terms and conditions thereof shall remaln unaltored and in full force and
offect and are hereby ratified and confirmed in all respects, as hercinabove amended, Any refsrence in
the Management Agreement or in any instrument, document or consideration executed or delivered
pursuant to the Management Agresment to “this Agreement”, “hereof”, “hereto”, and “hereunder” and
similar references thereto shall be deemed and construed to be a reference to the Management Agreement,
ag amended by this Amendment,

3, Governing Law, This Amendment will be governed by and construed in
accordance with the intetnal laws of the State of Texas, without giving effect to otherwise applicable
prineciples of conflicts of law.

4, Counterparts. This Amendient may be executed in any nutmber of counterparts,
cach of which will be deemed to be an original and all of which, when taken together, will be deemed to
constitute but one and the same agreement. Delivery of a copy of this Amendment bearing an original
signature by facsimile transmiséion or by electronic mail in “portable document format” shall have the
same effect ag physioal delivery of the paper document bearing the original signature,

1
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5 Power and Authority. Each party hereby represents and warrants to the other that

cach has full legal right, power and authori

obligations hereunder,

ty to enter into this Amendment and to perform its respective

IN WITNESS WHEREOF, this Amendment has been duly executed by the parties hereto

as of the day and year first above written.

AUSTIN-ROSEWOOD COMMUNITY
DEVELOPMENT CORPORATION

By, Vera L. Giyens
Name: ) on0 5 ¢, e ng)

Title: P paral “IVoanndrt s
py, AKWASI Evpwns
Name: '

Title: %W%’

By: M ichael, ?/)UUFl‘ s
Name "V-\M)N\J\ NGA
Title: ek M\ynSsn_

By: LO_\C Q’;Qr T imomue Bu(

Name: ‘(\mwue Buy
Title: _ Board Member

J fu'cu i’ &‘s/

Name Z@M

Title: _ BAirn t&g’?{e&,

SMG
/
By: @L&“ﬁ i% .
Nam&‘./
Title: John F. Burns
Chief Financial Officer

2
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ACKNOWLEDGEMENT
THE STATE OF TEXAS

COUNTY OF TRAVIS

This document, Amendment to Facility Management Agreement, was acknowledged before me on
January 31, 2012, by the aforementioned named board members of the AUSTIN-ROSEWOOD
COMMUNITY DEVELOPMENT CORPORATION, a Texas local govermnent corporation under
Subchapter D, Chapter 431, Texas Transportation, on behalf of said corporation,

Tk O ach yfsifia

Notary Public Stafe of Texas

J380% wigan ruson
AFTER RECORDING, RETURN TO: L PTLE MY COMMISSION EXpIRES
TR Augustst, 2015
City of Austin e ~
Law Department

Attn: Karen Kennard
301 W. 2™ Strect
Austin, Texas 78701

3
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Ms. Silas,

Please find enclosed your orlginal, signed copy of the Amendment to the Facllity Management

Agreement between the ARCDC and SMG. | you require any additional information, please contact me
at512-974-6778,

Patricla Rossett
Contract Administrator
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SECOND EXTENSION AND RESTATEMENT

THIS FACILITY MANAGEMBENT AGREREMENT (“Agreement”) extenslon as
amended Is effectlye October 1, 2009, by and between SMG, a Petinsylvania general partnership
(“Manager”), and AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT
CORPORATION, a Texas local goverment non-profit corporation (“Coxporation),

This Is the second extension of the pre-exlsting faollly management agreement (attached
hereto as Lxhibit A), which ls eraendad In fty entlrety by the provisions heveof, Tha presaxlsting
faollity management agreement at Bghibit A remalns in effeot (“Pre-Bxisting Agreement”);
provided, hawever that the parties desire to amend the Fre-Exluting Agreement so that It extends
through to the end of the cutrent Fiscal Year, September 30, 2009, as set forth below,

@ IHL bk RECITALS

The Clty of Austin (“City”) owns a 4,978 aore tract of land in Austin, Texas, On
November 16, 1995, the City Counoll adopted a resolution approving the oreation of the
Corporation under Subchapter D of Chapter 431, Texas Transportation Code, for the purpose,
atmong others, of developing the traet of land,

In 1996, the Clty entered Into a Finanoing Agreement (“Dinancing Agreement®) with
Corporation requlring Corporatlon to construct on such land the Central Gity Brtertainment
Canter, latervenamed the Millennium Youth Bntertalnment Complex, a publie family-orlented
entertalnment center for youth, which somplax with all Pacilitles, machlnery, attachments, and
appurtenances now or heveafter attaching theveto, s hereafter raferred to as the “Facitity.”
Section 4.3 of the Financlng Agreement, oreating cartaln afflimative covenants from the
Corporation to the City, Is attached as Exhibit B and Is hereby made o part of this Agreement,

The mission of the Faocllity was determined by the Austin communty and confirmed
through the Clty of Austin Council appolnted committee, The Central City Entertalnment Center
Comunittee, The misslon, as vecorded, Iy to provide a safb, secure, and comfortable environment
(free fom drugs, gangs, crlme, and violence) wheta families can enjoy a wide range of
affordable, high quality reoreational and entertainment activities and attractions (Missfon™,

The Facllity 1s a 55,000 square foot facility. Patertainment and recreational actlyltles and
attractlons are represented n the following aotivity centers: 16 lanes of Bowling, a roller skathg
(entertainment) arena, o video aroade, 144 soat movle theater, and a food court, These cost
wenters ave represonted In the annual faollity budget desorlbad below,

It 1s Corporation’s intention that the Facility shall be operated in & professional manner
within the Mission, while attempting to maximize the utlllzation of and revenues produced by
the Faoility for the benefit of Corporation and Atterapting to mlnlmlize, to the extent rensonable
and practicable, the net cost to Corporation,




term, with the option for up to thiee five-yenr oxtensions,

A R R SN ST P e

In 1996, tﬁe Clty lssued RFP No, KM96300004, tecuesting proposels for Fuollity
management, The City Issued two REP addenda,

Corporatlon, afier reviewing proposals recatved fiom private entitlos for
consulting and planning servioes and for post-opening Facllity managerent ser
LMI/FEL, LTD,, d/b/a/ LEISURE MANACGEMENT INTERNATIONAL, a'Te
pattnership, as the best qualified party to provide suoh setvioes for the Broility,
LMI slgned the lulttal Facllity Management Agreement effsotive Mareh 5, 1997

pre-opening
vioes, seleoted
xas limbted
Corporation and
» for & five year

Tn 1999, the Comporation and Manager
Facility pre-opening date,

signed agresment Atmendment 3, extending the

In 2000, LMI/HHT, LTD,, d/b/e/ LEISURR MANAGEMENT INTERNATIONAL, a

Texas limited partership, metged with SMG. The merger asslgned, with the consent of the
City, LMI's role ag manager fo Manager,

In 2004, the Cotporation and Manager signed agrooment Amendment 4, which included

the sxorolse ofan sxtension option effeotive June 18, 2004 to June 17,2009, with two retaluing
five-year options,

The Manager holds ltself out ag an oiganization whose prinolpals have substantlal

experlense and expertise in the management, opetatlon, and marketing of public assembly
faclities,

Corporation has determined to grant to tho Manager, and the Manager has agreed o
accept, the authority and responsib| [ty to manage, operate, and market the Faolllty In acoordarce
with the terms of thiy Agreemont, whick, ag indicated above, is Intended to amend In its entlrety

the Pre-Exlsting Agresment,

ARTICLE 1
DEFINITIONS

The following words shall, unless the context otherwlse requires, have the mean ings
aseribed fo them below. )

1. “Affiliate” of & speoified person means & person that direotly, or Indlirectly,

through one or more Intarmediartes, controls, or Is controlled by, or is under common contro]
with, the speoified person,

2 “Advertising” meang all announcements, acknowlsdgements, banners, signs,
showbills, promotional materials, handauts, and promotional produot sampling glve-aways, and
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other audio or visual commercial messages displayed, aunounced or otherwise presented in the
Facllity including, without limtation, video MAssages.

3. “Apgrosment” means this Faolltty Management Agresment,

4., “Authorlzed Representatives” means the individual deslgnated by each party
pursuant to Sectlon 2.4,

e “Base Operating Bxpense Atount” means the amount designated in each Budget
a3 the “Base Operatiig Hxpense Aot 1o the TI56a] Verr i (usgtion. .

6. *Base Operating Revenue Amount” means the amount dogignated tn the Budget
as the “Base Operating Revenuo Amount” for the Flseal Year in question,

7. “Budget” shall mean any budget to be prepared by Manager and approved by
Corporation nader the provisions of Artiels 4.

WO e

‘p:"\x‘;ﬂ&-‘,‘? Ao ol s ) o 7 ;
SRR ARt oy
seplagomentfunituremmachinoryil | fo of which, accordingto
aooepted aceounting principles, 1s | s @@%&%&%ﬁé&%@@@ i

ritsicheendiliousefiblifaotiio assots heinenmaintainedionrenaiiedibnasperiod
R e @%;}fgﬁ%ﬁ boio

Bxpendltures to be made durlng the gé 1¥ear,0.
Q‘f e%‘%st
9. “Commencerment Date” means the date Corporation and Manager first entered
Into a facility management agresment for this Pacility, Mavch 5, 1997,

10, “Corpotation™ means the Avstin-Rosewood Community Development
Corporation,

Tl “Depository” means the financial Institution tn which Manager shiall matntain it
bank accounts for the fnds required to be malmtalned under this Agreoment,

12, “Emergsncy Bxpendlture” means an unantlefpated procurement necessaty to
preserve or protect the public health ar safaty ofthe Cliy"s residents.

I3, “Bveni(s)” means all activitles and events which are condicted at the Faoility and
schedulsd by the Manager,

4. “Faoility” means the Millennium Youth Entertatment Complex, ncluding all of
the parking areas and garages appurtenant thereto.

15, “Piseal Year" means & twelve month period of time beginning on October 1 and
ending on the Immediatoly following September 30,




16, “Goneral Manager” means the chief operating officer of Manager at the Facility,

17, “Governmental Bntities” meang the federal government, the State of Texas, the
City of Austin, or any county, municipality (orany entity croated by a munleipality),
governmental, or quasi-governmental entitles having jurisdiction or other authovity over the
Facility, '

18- <----f‘-‘-1\/.ifann‘gexi1csntFees”..nrmans“thé.feés'.payslb'l‘e, to.Mauager under Aviiole. 7,

19, “Manager® means SMG,
20, “Matexlal Breach” shall have the meaning provide in Section 10.1.

21, “Materlal Contract” shall be thoge contracts which (1) would requite Cotporation
approval; (2) permlt a similar user or promoter to utilize the Faoillty for more than twenty-five
(25) event days In any Pisoal 'Year; or (3) have a term In excess of three (3) years (including
renewal aptions exercisable by any party) and which may not be cancelled by Manager or
Corporation without penalty or premiu,

22, “Operating Bxpenses” shall mean and tnelude all expenditures by Manager in any
specified period during the Termn of this Agreament, within the authority or responsibility of the
Managet under this Agreoment, inoluding, but not Hmited to, all payments matle to obtain
Operating Rovenues; salarfes, wages and benefits of personnel working at the Facility; contraot
labor; maintenance and repairs; utilitles; telaphone; telesoreen and/or seorehoard operations;
duos, memberships and subseriptions; security; audit fees, legal fovs directly related to the
petformance of this Agreement; other professional fees; fees pald to concegsionalres ar othey
subeontractors; refuse removal; eleaning; sales taxes; building supplies; ticket commissions;
premiums for lngurance maintained uncler Section 8.1; data processing; Advertlsing; marketiog,
public relations; pest control; travel, lodging and related out-of-pocket expenses and Facility
related entertainment; offios supples; einployment fees; fieight and dellvery; lease of
equipment; Master Card, VISA, and ofher eredit and debit facllitles and telecheck fbas and
exponsas; ravel, lodglng, and related out-of-pocket expenses of officers and directors of
Manager propetly allocable o the parformance of Manager’s obligations inder this Agreement;
all damages, losses, or expenses paid by Manager or lts Authorlzed Ropresentative g the result
of any and all clalms, demands, suits, canses of action, proceedings, judgments and fabilities,
inoluding reasonable attomeys fees inourved In litigation ngainst Manager or its Authorized
Representative under this Agreement; but excluding any Capltal Bxpenditures, amortization,
deprectation, and other non-cash charges and any losses, dmmages, or expenses suffered by
Manager or {ts Authorized Reprosentative as a result of (1) any uninsured negligent act or
omisston of Manager or its Authorized Representative; (2) any transaction from which Manager
ot fts Authorized Representative derlves an improper personal benefit; or (3) any willful Material
Breach on the part of Manager,

23, “Operating Fund” shall mean a fund rmaintalned by Manager under Seotion 5,1,




24, “Qperating Loss” shull mean the amount by which Operating Fxpenses for any
specified fisoal perlod exceed the Operaling Reveniies for such fiscal perlod.

25, “Operating Revenues” shall mean all recelpts (inoluding, without limltation, seat
wser fees and surcharges), revenues, income, and eash received or collected, as determined on an
accrual basls, by Manager (1) for the use of, opetation, or admisslon to, the Facllity or any
portion thereof; (2) for the right to sell, or in respect of the sale of, any product or advertisement
in the Facility tocluding all vents, royalties, and concesslons from tenants, concassionatres, and

. Jeensees; (3) from Interest on ar proceeds of lnvestment of ady accounts required to be

maintained under Article §; (4) o eiital O 1iss 61 tia Pastl iy sqilpmsat ot (5) as fees for - - - -
services rendered at the Faollity, Including parking; but exeluding, in all svents, sums recelved or
colleated by, Manager for and on hehalf of and actually paid to a user of the Facility.

26, “Qperations Start Date” shall mean the later of (1) the date of issuance of 4 final
and unconditional certlficate of oceupancy or other glmilar governmental permlt or license for
the entire Facllity ov (2) if requested by Corporation, the date of issuance of any tempotary
certificate of occupancy or similar governmental permlt or license permitting an Bvent o be
condueted at the Facillty; or (3) the date the Féollity actually opens to the publie.

27, “Term” shall mean the time perlod desoribed in Section 2.3,

ARTICLE 2
INTRQDUCTION

2.0 Grant of Authorlty, Corporation hereby grants to Manager, and Manager hereby
accepts, the exclusive right and obligation, In its own name, as an independent contractor and not
as an agent of the Corporation, to provide those management servioes to Corporation as are set
forth in this Agresment in connectlon with Manager’s management, operation, and
adminlstration of the Faoility and, in connectlon therewith, to pexfornt or farnish or cause to be
performed or frnished, subjeot to the provisions hereof, and subject to the avallabllity of finds,
all of anch management services all upon the terms and subjest to the litnitations of this
Agreement, Manager and Corporation aoknowledge and agree that Manager shall retain control
of the Facility as the manager and operator thereof pursuant to this Agresment, but that Manager
may clelegate certain speeifio and limited responsibilities related to the management and
aperation of the Facility to third parties, but shall retain the exclusive authotity aud responsibility
with respect to the management and operation of the Facility,

22 Nature of Relationship, The parties agres that the only relationship created by
this Agresment Is that between Corporation, ag owner, and Manager, as an indepandent
contractor, for certain management and operating services asslgned to Manager by Corporation
and that Manager 15 an independent contractor, not an agent, employee, joint venturer, o parter
of Corporatio.




2.3 Tenn,

a. The term of this Agresment extension Is three (3) years (October 1, 2000
to September 30, 2012), with the option for a two (2) year extension (Qctober 1, 2012 to
September 30, 2014), subject o the termination rights outlined in this Agreement.

- b Priorto one hundred and elghly (180) days before the espation of the’

three year tetm desoribed in Section 2.3a, above, elther party may call for renegotiation, ™

Prior to one hundred and elghty (180) days before the end of the two year extension
deseribed ih 2.3a., elther party may call for renegotintion to sxtend the agreoment, IfMthe
parties cannot, through good falth negotiations, reach agreement on the terms and
conditions of an extenslon prior to one hundred and twenty (120) days before explration,
this Agreement shall automatically terminate at the end of the then-ourrent term. Tn no
case may this Agreement be extended for more than three (3) five (5) year extensions,

without Clty Counell approval,

24 Contract Administration. Corporation hereby appoints the Corporation President
and Manager hereby appolnts SMG*s Reglonal Vice Presldent (or his or her deslgnee In writing)
as their respeative Authorized Representatives, each of whiotn shall act as liatson and contact
person between the partles in matiers concerning the administration of this Agreement, Bach
party shall have the right to designate o substitute Authorized Representative by providing
written notice to the other party. Except for budget matters, if elther party desites to do any sot
hereunder which requives the other party's approval, such request shall be submitted in wiiting to
the other party’s Authorized Reprasentative, The Authorized Repregentative shall respond to
such request within fifieen (15) days aftar submittal, failing whioh the request shall be deemed
approved. Manager understands and acknowledges that only the Corporation’s Awthorlzed
Representative shall be authorlzed to make and/or communivate decisions to the Corporation
regarding Implemeutation of this Agresment, and Manager agrees to look exclusively to the
Corporation for such input or information as Meanager belleves is necessary 1o carry out its duties
under this Agreement.

2.5 Authorlty Repardlng Glosure of Facility. The parties agtee that, In the syent
Corporation determines that continued operation of the Facility or any portion of the Facility Is
not fieasible, Corporation shall have the autharity to close the Faollity ot portion of the Faoilily,
and Manager agrees to cooperate with Corporation in performing all aots necessary to
acoomplish such sloswrs, Ifa portion of the Facility is olosed as o result of the Corporation’s
elosure pursuant to the immediately preceding sentence and not as o vesult of elther Forco
Majeure or a temparary slosing of the part of the Facility resulting ftom seasonal baoklng of
certain Byents precluding the booking of other Eyents, the parties agres that Manager’s
Management Fee, as deseribed in Seotlon 7.1, shall not be adjusted unless at Jéast onestlird of
the Facility’s public gpace is closed for more than ninety (90) consecutive days, in which cage
Manager and Corporation agres to negotiate an equitable adjustment to the Management Pee for
the remainder of the time perlod that such space is not open to the public, If the entire Factlity ls
closed, Corporation shall pay Manager not later than ten (10) calendar days following such
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closure the aggregate of (i) all Management Fees owad to Manager as of the date of closws; (i)
all exponses, ilany, ncurred by Manager and not reimbursed as of such date, to the extent
otherwise reimbursable under this Agreement; and (iif) 4 tetmination fee of seventy-five
thousand dollars ($75,000,00),

ARTICLE 3
< -RESPONSIBILITIES QR MANAGER .

3.1 Standard of Care. Subject fo the finding limitatlons set forth in this Agresment,
Manager shall exerclse its diligent, good falth efforts in managing and operating the Faollity so
as to minlmize Operating Bxpenses and maxinlze Operating Revenues, Parties agres that
Manager, in establishing and Implementing its booking policles, may sohedule not only those
events that generate substantlal direot ravenue to the Raoility, but also those events ihat produce
Jess divect revenue but, in Manager’s good falth judgment, generate either a signtficant
aconomle, oultural, or other benoflt to Corporation or otherwise serve the public interest;
provided that Manager shall ensure the Facility is used for a publie purpose that furthers the 1
Faoflity’s Mission, and hot permit the Facllity Lo be used witholit a reasonable charge for such |
use tmless faes are.speeifically walved by a vots of City Counil,

3.2 Dutyand Ligbility, Manager shall owe to Corporation a duty to perform its
obligattons under this Agreement and to conduet the management and operation of the Facility at
all thmes with integrity and good falth and in a manner which is in the best Intorests of the
Faollity and Corporation and consistent with the tstms of this Agresment. Manager shall not be
labls, responsible, or accountable in damages or otherwise to Corporation for any act or
omisslon that Is within the scope of its authority under this Agreement, except for (i) acts op
omissions constituting negligence which are not covered by insuvance; (if) acts or omissions of
Manager not in good faith or Involving gross negligence, intentional misconduet, or knowing
(le., conseious awareness) violatlon of lav, (1) any teansaction from which Manager derives an
impraper personal benefit, or (Iv) any willful Material Breach on the part of the Manager.

33 Management Dutles and Responsibilities. Subject to the limitations set forth i
this Agreement, Manager, or person or persons designated by Manager, shall do the following
(or cause the same to be performed) throughout the Term hersof after the Operations Start Date;

., Manage and operate the Facility and any faollities ancillary thereto and
contract for its use In a xanner that will promote and firther the purposes for which the
Facllity is to be constructed, as set forth In the Recitals to this Agreement;

b, Negotiate, execute, and perform all contracts, use agresments, licenses,
and other agreements (1) with persons who desire o schedule events, performances,
telecasts, broadeasts, or ather transmissions in, fron, or to the Facllity or who desire
otherwise to use the Facility or any part thereof or (i) that otherwise pevtain to the use,
operation, and oceupancy of the Facility or any part theveof,




G- Coordingte (and Paticipate Tn wheie necessary or applicable) all
advertiging, liconsing, promational activlties, marketing, and publio velations for or af the
Factlity, including an annual investment of §15,060 par yeiwof this Agreement (pro-rated
In any year this Agreement is in effect for less than a year) in markeling or other
priovities, as Identified and to be spent In a mannar agreed to by Cotporation and
Manager,

d. Negotiate, exsoute, and perform all contracts, use agrecments, licenzes,
and other agreements (f) for the use of Advertising space in or about the Facility and all
Advertising rights of whatéver KiRd oi iafiis Felated t s Pastliy o (i) forthe sals,
promotion, marketing, and use of all names, tademarks, trade names, logos, and similar
intangible property relating to the Facllity;

8, Operate at and for the Facllity the sale of food, beverages, souvenirs,
novelties, and programs (elther in house or through & concesslonatre);

£ Select, schedule, and coordinate the efforts of all parties involved in the
opsration of the Paollity and establish and maintaln conslstent procedures for cost
estimating and reporting, maintenance and payment of involces, ineluding preparation of
Budgats and veports 45 contemplated by Articls 4;

g Plan, coordinate, and administer operation of the Facllity, including the
expansion of activities per xlibit C, within the constraints of the Budgst deserlbed
below, taking into aceount the input from the Corporation In the cotext of such Budget
approval process; '

h, Continue to Identlfy, seleot, and train the Pacility's staff;

L. Subject to the Budget, retain legal counsel in connection with the
disoharge of Its dutles hereunder and cause sueh counsel to coardinate with Corporation’s
legal department where necessaty or appropriate;

Je Coordinate the work ofall parties performing work in oonnection with the
operation of the Facllity;

ke Monltor actual and projested Qperating Expenses, and advise Corporation
ofany projected or actual varlances from the approved Budget(s) o monthly repaits;

[+ Make prompt payments of the Operating Expenses from funds available
Tor that purpose under Article 5;

m, Tumish all services necessary to accomplish the foregoing requirements of
this Section 3.3;

n Perform such other consulting, adrinistrative, or management services as
reasonably requested by Corporation;




0, Devise and implement procedures reasonably designed to keep the Facility
in good order and condition, subject to ordlnary woar and tear, and maintaln the Pacility
in such order and condltion, per Section 3.9,

i3 Market the sale of seats within the arena portion of the Facillty;

Q. Prepare monthly and year-to~date management reports regarding the
Facility operations by segment and by concession to assist Corporation bn planning,
'btic'lgét'h’ig“;"‘ti“c‘iéf“iiaiifrb'l,"["J‘éi‘fd’i‘ﬁi"&’ﬁéé*é’\'iffl“u‘éfﬂ’dﬁ;’ fid reveRiE sliEmesment. Thsge -
reports shall Inolude, but will not be Umfied to, the following:

1. Patron atlendance by uge;

2, Monthly anc year-to-clate reports of revenues and OXPONsES as
comparec to Budget;

3. Analyses of food and beverage concession and catering
performance and tncome for fhe ourrent period, year-to-date, o
prior periods; :

4, Analyses of other concession/contractor performance and income;

5. Analyses of event attendance and revenves on & per capita,
average, and total basls; and

6. Other statistlcal teports requested by Corporation.

I Implement and monltor comprehensive risk management and energy
efficlency programs for the Paotlity;

8 Use reasonable efforts to comply with the Faoility’s MBE/WEBE utilization
plan as approved by Corporation and deseribed 1 Clty Resolution 20071108-127. Such
plans shall be prepaved jointly by Corporation and Manager;

L. Malntain, for review by the Corporation npon reasonable notice,
infoumation as reasonably required by Corporation to satisfy Corporation’s
responsibilities, inclucing information reparding lnjurles and nnusval inoldents at the
Faoility, and regarding security measires and safsty programs (including
recommendations for changes to the budgst for such teasuves/programs) at the Facillty;

U, T Manager or any of its representatives at any thne becomesawars of any
condition that Jeopardizes the public safety or e structural soundness or operational
arpability of'the Facility, the Manager shall promptly advisa Corporation In writing, and
shall inolude recommendations for remedlal actlon and Corporation shall promptly accept
(does not trigger obligation to fund) or refect such recommendations; and

\Z Summatize all media iquiries to Corporation’s anthorized representaive
within 24 hours of interview, per Corporation format at Lxhibit D,
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34 Program Acoess and Utllzatlon, Manager will exerciss its diligence in managing ancl
operating the Facllity In a manner that maximizes public access, wtilization of the fuetlity, and
reflects the community feadback study The Millexmtum Youth Entertainment Centap Community
Foeus Group Meeting Report for dustin Rosewood Community Development Corporation and
Austin Parks and Recreation Department November 2008, Manager shall establish annnal
utilization goats for sach program area each year, Manager shall also period leally adapt
programming to meet ourrent communlty priorities and needs, as reflected tn Bxhibit C.

3.5 Complianoe with the Laws Duty, Manager shall comply with sll applicable lawvs,
rules, regulations, and ordinances relating to the use and operation of the Facility. Manager shall
perform s obligations hereunder in conformity with the standard to which an operator of a
somparable multi-puipose public entertalnment facillty would operate, Subjeot to the foregoing,
Manager shall promptly and fully disohaige all of fis obligations under this Agresment,

3.6 Punding Limitations, Notwithstandlng anything to the contvary set forth in this
Apreement, Corporation recognizes and agrees that performance by Manager of its
tespongibilities under Artlole 3 is subject to and concitioned upon provision of funds to Manager
for such purposes as herelnafter provided, in additlon to the Management Feos payable to
Manager hevennder, to enable Manager to fulfill such responsibilitles, and in all respeots s
limited by the Budgets submittad by Manager and approved by Corporation from time to time,
If Manager finds that budgeted funds will be insufficlent to cover costs in any Piscal Year, it
shall be the obligatlon of Manager to request additional funds from the Corporation as soou ag
shortfulls ave antlelpated (excopt for Bmergeney Bxpondlinres for which there are adequate funds
on hand) and any such request shall be made in wiiting at least thirty (30) days before such funds
are needed. The requirement for a wiltten request for funds shall not apply In the event of & need
for an Bmergency Bxpendfture if theve is additional funding available In the O perating Fand to
cover such Bmergendy Bxpenditure. Manager accepts the mitations of the Budget and
agrees that Corporation hias no vespousibility or duty to provide funds In. excess of the
approved Budget, as such Budget may be amended from e to tme, IFadditional funds
aro deemed necossary by the Corporation, Corporation agrees to request from the City Counell of
the City of Austin such additional finds.

37 NoConstruotion or Design Responsibilities, Notwithstanding Manager’s raview
of and reoommendations with raspeot to the design, plans, and specifieations for the Faellity,
Managet will not have yesponsibility to Corporation or any other petson for or authoxity
concerning the same and will not supervise ot be responsible In any manner for construetion
relafed to the Facility. The parties acknowledge and agres that Manager shall not be responslile
for the selection of architects, contractors, subcontractors, or suppliers; the proseoution of the
work; the compliance of the work with the plans and specifications for the Faollity or applicable
law, rules, regulations, or codes; the completeness, adequaay, accuracy, reasonableness, or
appropriateness of those plans or specifioatlons; or otherwise with respeot to the construction,
Improvement, or renovation of the Facillty notwithstanding the obligations of Manager
hereunder, Corporation acknowledges that Managor’s vecommendations, if any, are based solely
upon Manager’s practical experlences in the operation of public ussembly factlitles similar to the
Faeility, Corporation acknowledges and agrees to look ta the contractor, subcontractors,
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archltects, engineers, and other design professionals for all matters related to the clesign and
construction of any such construction work and not to Manager,

3.8 Maintenance and Repalr, Malntenance and rapait procedures must include a
Preventative Maintenance Plan with monthly Progress Repotts; submlssion to Corparation
within ten business days of all facility malntenance service contracts; and annual safety
inspections. Manager ts responsible for overseelng and implementing routine maintenance
(antioipated, regular, pro-active attention to upkeep of faoilities and machinery) per the Budget,

~--and-Covporation Is.iésponsible for major capltal repairs and Improvements (expenditures related

to fhellity and machinery break-down or upgrades), If the Manager or any of lts tepreseniatives
at any time beoomes aware of any condition that Jeopardizes the steustural soundness or
opetatlonal capability of the Facility, the Manager shall prorptly advise Corporatlon in writing,
and shall include racommenclations for remedial action, per 33(u).

3.5 Public Safety and Seourlty, Publio safety and security procedures must includs o
Safety Procedure Manal, Manager must malntain an up-to-date list showlng all staff and
individuals with seourlty key or cade acoess rights Into the bullding, submitted to Corporation
simultaneously with each addition or deletion of any ndividual to or fron the list, Ifthe
Manager or any of its representatives at any time becomies aware of any condition that
Jeopardizes the public safety of the Fueility, the Manager shall promptly advise Corporation in
weiting, and shall Include recommendations for remedial astion, per 3.3¢u).

ARTICLE 4
RECORDS, ACCOUNTS AND REPORTS

4.1 Books/Records. The Manager shall rasintaln, with respect to its management and
operatlon of the Facility, complete, sepatate and accurate books of accounts and yecords of its
activities and finances, as reasonably required by Cotporation or as required by applicable
federal or stato law. Such books of acoount and records shall be prepared and maintained in
accordance with generally acceptad accounting principles and industry standads,

42 Access jo Faollity Promises/Faoility Information, Authorlzed representatives of
Cotporation and City shall be lssued an identification eredential authorizing thelr access to the
Faoility. Carporation President and one Clty factlity management officlal destgnated by
Corporatlon President shall bo issued n key and/or aceess code for aceess the Facility;
Corporation Prestdent and his/her designated Clty facility management officlal resetve the right
to enter the building at any time with stmultaneous telephone notlce to Manager. Manager must
malntain an up-to-date list of those authorized representatives with copy to Corporation, Upon
reasonable prior notice (L, not less than twenty-four hour natics) to Manager and presentation
of such identification ctedential, authorlzed representatives shall have the ungualified right
during the hours that the Facility is open to the public and in a manner that is not disruptive to
the activities of the Facility to: (a) enter upon Facility property and tnspect the property and
improvements, and (b) examine, copy, and make extracts of bools, records, accounting, and
financial data and any other documents ot records concerning the management and operation of
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the Facllity. The Corporation shall each provide Manager with ab up-to-date wrliten list of
authotized, credentialed representatives (1.e. whenever the Ilst s revised).

43 Anoual Audlt Report & Annual Revenue Acoounting Report. Not later than
December 31 of each Fiscal Year durlng the term of this Agreement, the Managex shall furnish .
to Corporatlon an annual audlit report for the previous Fiscal Year, which shall include a balance
sheot, an Income stalement, a staterment of cash flows, and notes to the financial statoments,
prepaed in accardance with genorally accepted accounting principles and accompanled by an
- puditor’s report cottaining an aplnlon of the independent certifled publis accounting fim
preparing the report, which shall be a firm of national reputation selected Joltly by the Marigs
and Corporation. The engagement letter from the Independent firm of certified public
accountants shall contain a statement that the Corporation shall receive a copy of all audit wotk
papers produced either by the Manager ot the accounting flem during the annual audit of the
financlal statements, The notes to the audited annual financial statements shall contain o detailed
brealedown of revenues by source and expenditares by category, The Manager shall doliver to
the Corporation, at the same time ft delivers the annual audit roport, 8 copy of all of the audit
wotk papers that inderllo the audited antual financial statements.

In addition, the Manager shall furnish to the Corporation an annual report o agreed-upon
procedures for the Menaget's system of vevenue acoounting, for which report the Corporation
shall determine the ngreed-upon procedures, all in & manner conslstent with the capabilities of
the financial software utilized by the Facillty.

Operating Revenuies, for which report the Corporation shall determine the Format and contents,
all th & manner conslstent with the capabilities of the financial reporting software, Format and
contents will inelude but are not Timited to cumulative expenditures and budget compatisor to-
date with variance; rolling monthly expenditures; antiolpated shortfulls; and expense and revenue
projections In compatison to fiscal year budgeted amounts,

4.5 Capital Bxpenditure Budget, Not later than February 1 of sach year during the
term of this Agreement, the Manager shall submlt to Corporation for review and approval a
proposed Capital Expenclitures Budget for the following Fiseal Year, This budget shall ba
subject fo the prooedures customarily employed In connectlon with the development, approval,
and Implementation of oapital budgets for Corporation.

4.6 Annval Operating Budget, Not later than Rebruary 1 of each yoar during the teim
of this Agreempnt, the Manager shall submit to Corporation for revlew and approval a proposed
antual operating budget for the following Piscal Year, listing all projected Operating Revenues
and Operating Bxpenses by category and by calendar month, and including a proposed Faciliy
Fee Sohedule for City Couneil approval, This budget shall be subject to the procedures
customarily employed in conneotion with the development, approval, and Implementation of
operating budgets for the Corporation,
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47  Budget Approval. Corporation ghall promptly review all proposed budgets and
amendments thereto and communicate to the Manager any somments or suggested revisions
thereto. The partles agree to negotiate all budget matters In good faith and to meet at least every
two weeks followlng submuission of the proposed budget, or more often as may be necessary, to
resolve any outstanding budget issues, If, however, the parties ave unable to reach a final
agreement in writing by May 1 ofany year, notwithstanding the parties’ good faith efforts, the
Budget for the followlng Fiscal Year shall be Identioal to the Budget then In effect,

48 - Funding-Contingeney, -Notwithstaicling the.provisions of Section 4.7 hetsaf; in

the event of the non-appropriation of fiinds by the Clty to the Corporation fn an amount sufficlent

to enable the Corporation to make all required payments to Manager under thls Agreement,
Manger shall have the right to elther accept such recuced or Insufficient funding or, at Managers
election, to terminate this Agreement by wiltten notice to the Corporation ghven within sixty (60)
days following Manager's recalpt of notlos of such non-appropristed finding, n the event that
all appropriations or funds are restored and fully funded by the City to the Corporation for the
operation and maintenance of the Facility after this Agreement has boen terminated, pursiant to
this Section 4.8, Corparation shall provide written notlee thereof to Manager whersupon
Manager shall have the first tight to enter Into a new agreement with Corporation on the same
terms and conditions set forth herein, In the event Manager elsots to exercise such right and
option, Manager and Corporatlon shall promptly thereafier execute and enter into an amencliuent
1o this Agreement reinstating the same to its orginal terms and conditions, Subject to the
appropriation of funds by the City, Cotporation shall pay to Manager the Management Fees and
all expenses and any other sums due and payable to Manager hereundler through and inchutling
the date of termlnation,

4.9  Shortfull. Manager is responsible for anticipating operating budget shortfalls, I
Manager finds that budgetad funds will be Insufficlent to cover costs In any Fscal Year, it shall
be the obligation of Manager as soon as shortfalls are antlolpated fo request additional funcls
from the Corporation and such request shall be made In writing at least thirty (30) days before
such funds are needed. A shortfall in and of itself that is not the result of an emergency
expenditure does not constltuts an emergenoy for purposes of “emergency expenditures,”

ARTICLE 5
EUNDS AND ACCOUNTS,

5.1 Operating Fund. Afterthe Operations Start Date, Manager shall colleot all
Operating Revenues and deposit them in a separate, interest-bearing account malotained by
Mariager In fts name In the Depogitory (the “Operating Fund”), Manager shall have complete
control and authority as to the Qperating Fund, subject only to the provisions of this Article 5.
Monles In the Operating Fund and any Interest thereon shall be applied first to the payment of
Management Pees acerued through the end of the prior month and thereafier o any other
Operating Expenses thon acorued. The balance shall be retalned in the Operating Fund as
reserye for payment of future Operating Expenses. If, at the end of any Flscal Year, there shall
be a balance in the Operating Fund in an amount In excess of the anticlpated Operating Bxpenses
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for the flrst month of the ensuing year, Manager shall disbuise such excess to Corporation on or
before the fifteenth (15™) day of such mortth, subjest to the provisions of Section 7.2 below.

5.2 Corporation Funding, In ovder to provide the working capital necessary to permit
Manager to perform its obligations hereurider with respect to Operating Expenses, Corporation
will advance funds to Manager, subject to the terms of this Agreement and available budget, for
deposit in the Operating Fund ag Follows: by 1o later than the fivst day of each Plsoal Year,
Corporation shall advance to Manager twenty-five percent (25%) of the funds budgeted by the
Gity for-the Faollily for-the Budget yéar e in éffeots Additlonal twenty-five peroent-advances
will be made on a perlodic basis so that the Faci lity"s cash flow neads are met,

5.3 No Oblleation of Manager to Advarce Fuads, Cotporatlon Is solsly responsible
for and shall promptly pay, or provide funds to Manager to enable Manager to pay, all Operating
Experses, Bmergency Expenditures, and approved Capltal Bxpenditures, and Manager shal) not
be obligated to make any advance of its own funds to or for the account of Corporatlon or to pay
any sums Incured for the performance of services or goods delivered to the Factlity, nor shall
Manager be obligated to Inour any llability or obllgation for the aceount of Corporation,
Notwlthstanding anything to the contrary set forth in this Agreement, the Corporation recognizes
and agrees that performance by SMGQ of Its responsibilities uncler this Agreement is in all
respeals subject to and condttioned upon the proviston of funds to SMG for such purposes as
heretnafter provided,

ARTICLE 6
POWER AND FUNCTIONS

6.1 Authority of Manager, Manager shall have the exclusive right and authority to
exerclse, or delegate the exerolse of, all rights, powers, and duties conferred or imposed on
Manager of this Agreement. The powers of Manager with respect to the Facility shall be
plenary, subject only to the limftations wxpressly sot forth in this Agreement,

62 Asset Management, The Manager shall have no authority to sell or otherwise
dispose of, or to eneumber or allenate any personal or real property owned by Corporation o the
City, Uponnotice from Manager to Corporation of the need to move off-site sy movable
propetty that Manager has determined is surplug or unnecessary at the Facility, Corporation will
remove such property within three (3) days, Managor shall be obligated to provide Carparation {
with an acourate annual Inventory of'all property and nopsconsumakle Hems located at the 2k
Facillty with notatlon of inventory that is no longer it vse-and caunot be returned to service, A
written report regarding stolen or gtherwise ungocourited for inventory, Tnoluding police report
numberand any other dooumentation provided by the polica, must lie made within ten (1 0) dlays
of Manager becoming aware of the theft of logs,

6.3 Capital Improvements. Fitoept for the Capital Bxpenclitures set forth in the
Capital Bupenditures Budget and Bmergency Expenditures, Manager shall have no authority o
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make any material altetations or any eapltal Improvements to the Facility without the prior
written congent of the Corporation.

64  Contracts, The Manager shall have no authority, without the prior written consent
of Corporation, to enter into: (a) any confract for more than the greater of (1) thixty-sight
thousand and no/100 dollars (§38,000,00) or (b) any coniraet for the provision of goods and/or
services to the Facillty at any time beyond the expiration date of the term of this Agreement
provided, however, that Corporation agrees to cooperate with Manager In connection with the
execuiion of such contracts that would extend beyond the-tettn of tls. Agreement by exeauting
and deltverlng agreements with the providers of such goods and servlces whereby Cotporation
agrees to honor and observe such contracts following termination of thls Agreement, Manager
shatl have the yight to enter Into, execute, and deliver contracts with users of the Faolltty whioch
extend beyond or yelate to dates falling after the expiration of the terms of this Agreement. Al
contracts entered into by Manager shall provida that the sams are agsignablo to Corporation
without the vendor’s prior consent and, notwithstanding any contrary provision heveof, upon
termination of this Agreement for any roason, Manager agrees that Corporation shall have the
right to and the Corporation shall assume In wriling any or all then outstanding contracts
affecting the Faollity. In all contractual matters from the date hereof, Manager shall comply with
the City’s Minority-Owned and Women-Owsed Business Bnterprise (M/WBE) Prootrement
Program, as described in Clty Resolution 20071108-127,

6.5  Bmployees

i, Employees now or hereafler hived by Manager in connectlon with the
management services provided by Manager shall be staployees of Manager and not of
Corporation, although the employment costs of swoh employees (wages, selary, benefits)
shall be part of the Operating Expenses, Such emplayment costs shall be sonsistant with
industry standards in the field of private faoillty management, at each leve! of
employment. Manager shall have complete and absolute disoretion and authority with
respect to the number, functlons, qualifications, compensation, evaluation and other terms
and condittons relating to lts employees, subject only to the pravislons of Seotion 4.6 of
this Agreement. _

b. Ifthere is a vacancy in the Faoility’s on-site General Manager position,
Manager shall select the General Manager following consultatlon with Corporation, The
General Manager shall be and remain an employee of the Manager. The Genetal
Manager's salary and all other employiment costs, including travel to and ot mestings,
cal allowance and other beueflts and related employment costs, shall be part of the
Budget and Corporaton shall reimburse Manager therefore. In the svent that
Corporation has concerns related to the General Manages, Corporation and Manager shall
maet to disouss those concerns and, subjeet to applicable employment laws with respect
to such matter, Manager shall propose ta Corporation a plan to aderess such concerns, 1f
such plan is not satisfactory to the Corporation, the parties shll continue meeting il a
mutually agreeable plan is reached,
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G Corporation covenants and agrees that neither it nor its Authorized
Representative shall duing the term hereof or for a period of twelve (12) monthg
followlng the expiration or early termination of this Agreoment, hire, employ, sollolt for
hire, or engage in any manaer or for Aty purpose any person who has served as Gereral
Manager during the Term of this Agreement, or any other of Manager’s “soniar
petsonnel.” “Senfor personnel” shall mear and tefor to the thiee (3) individuals Involyed
in management wha are designated by Manager In a written notlcs fo the Corporation gg
“senior personnel” for purpoges of this Agr ement,

0.6 Purchase of Supplies and Services. Manager shall have fill authority an
diseretion ag to the purchage of all equipment, materials, supplies, and inventorfes reasonably
required by It in the management ofthe Pac} lity but shall endeavor to make a1l such purshases ot
the best price available as known to Manager, considering the quantities required and the quality
desired, at the time available for the delivery and the sources of supply whenever possible as port
of & volume purehase by Manager. Manager may not, without the prior wrltten consent of the
Corporatlon, acqulie property or services from or otherwlse transact busless with ity Affllatos
for any of the goods to be puichased or services to be performed by It under this Agreement,

Manager has advised Corporation that Manager performs faolllty servioss similar to those
outlined herein for other public assenbly fhoillties. In orderto maximize utilizatlon of the
Facility, Manager may from thue to e book the same event at & number of the fhollities it
operates, If Managor desies to book events at the Faoility while at the saie tme boolclng safd
events under the same confract (or one or mote sontracts executed coneuirently) for other
faoilities for which Manager s providing services, then before {inalizing such contract, Manager
shall obtain Corporation’s approval over the allooation of sieh contracts® expenses to the
Facllity. Similatly, if authorlzed to acquire business services for the Facllity, Manager desires to
acqulxe goods of services in bulk for the Facllity and one or more of the other faoilifies for which

Manager performs services, Menager shall first obtain Corporation’s approval ayer the sllocation

of the costy thersof o Facillty, Provided, however, Manager shall not allocats or tmpase any
vosts or expenses related to g cotporate offices or other facilities to the Facility which are not
rolated to Managers provigions of management services to the Facility, Provided, Corporation’s
approval under this Section 6.6 shall nat be vareasonably withlield or delayed,

6.7  Settlement of Claims. Manager has been advised by Corporation of (and
Corporation shall continually keep Managar apprised of) Corporation’s procedures and
requirements In respact to settlement of third party claims filed against Corpotation or with
1ospect fo the Facllity, Manager agrees to comply with such settlement clalmg and procedures pg
it has been advised of in wyl ting by Corporation so long as such settlement procedures do not
delay a proposed settlement by Manager which delay may result in the assessment of olyl] or

criminal penalty against Manager, Manager and Corporation agtee to cause their respeatlye legal

counsels to coordinate with one another In connection with the settlement of elaims, all costs and
oxpenses thereof; including the settlemant thereof, to be decmed an Operating Expense if the
Corporation agrees to such settlement (unless covered by insurance, in which oase the

Corporatlon shall be deemed to consent) in accordance with the terms and provisions of this
Agreoment,
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6.8 Concession and Serylee Contragts, Manager shall obtain the Corporation’s prior
approval of the standard contract form, and of any material varlations thereto, to be entered into
by and between Manager and thivd parties for the provistan of the food and beverage concesslon
or gervices for the Facllity, The parties agree and acknowledge, however, that Corporution’s
approval authority fs limited to the terms and conditions of Manager’s standard contract form,
and that Corporation shall not have the right to selest ot approve any spectfic concessionalre,

e 800 GOonation’s Covonant Apalngt Interfbrence, Clorporation covenants and agrees
that neither It nor Its Authortzed Reépresentative sliall Tnltiate oF fitbideis T wiiy iditer—— - oo

whatsoever In negotlations with exlsting or prospective lessecs, users, advertlsers, service
contractors, or other persons dolng business or seeldug to do business with the Faeility nor shall
the Corporation or its Authorlzed Representative solloit, request or seel any services,
contributlons, gifts, favors, tokets, gratultios, or ather benefits fom Manager or any person
dolig business with the Facility,

ARTICLE 7
FBES AND EXPENSES

7.1 Amual Management Fees. For services fo be performed by Manager,
Corporation shall pay to Manager, comsmenoing with the Bffective Date of thls Agreement, a
base fee of $100,000,00 per Fiseal Year, such sum to he pald, in each year, In twelve (12) equal
instalhments on ot before the first business day of each month throughout the retnaining Term
hereof, The fise shall be prorated for any partial month during such perlod,

7.2 Performancs Compengation. In addition to the compensation payable to Manager
under Seotlon 7.1, followlng the first annlversary of the Operations Start Date, Corporation shall
pay o Manager, annually in arrears, gmoibefsmehethi floth(3 1. ;'gg%%'ggﬁgg&gl&ggg@;})

Jisiheshide ‘W.é@l‘%‘% ibieraly
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o ﬁ%}iﬁ?@ﬁf?&%ﬁ%&ﬁ%&%@n% in the cost estimates for suc% iscal
f\

whichstheany
ettt shiall the amouat payableto Manager under this Seation 7.2

Yeur, pro‘\:'f%ea, Tiéowmef, inh
excand $25,000 In any Fiseal Year, For oxample, in the event that the Rlsoal Year Budget for the
Faoility showed & net loss of (§675,000) and an actual fogs (per the Audit referenced in Seotlon
4.3) of ($625,000) providing an tmprovement of $50,000 for suoh Riseal Year, then the
petformance compensation payable to SME under thls Seetion 7.2 would equal $12,500 (e,
25% of sucl itnprovement), In table format, the above example would read ag follows:

Plsoal Year Budget: (%675,000)
Actual NOL (Audiiad): ($625,000)
Improvement: $50,000

Performance Compensation (25% of Improvement)  $12,500

For purposes of this Seotlon 7.2, Bmergenoy Bxpenditures shall be exoluded from the caleulatlon
of Operating Expenses. Performance compensation shall be negotiated for any renewal term,
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ARTICLE§
INSURANCE

8.1 Inswance to be Maintained by Manager. Thioughout the term of this Agreentent,

Manager shall oarvy insurance In the types and amounts specified below, Manager agrees to
furnish Corporation certified coples of all policies as ovidence thereof:

v Allvisk coveragedneluding, but not limited to, flood, flre, swind, hall, theft,
vandalism, and mallefous mischief on the Pacility and Clty-owned or Corporation-owaed
contents contained within the Facility. The coverage shall be at yeplacement cost witha
100% coinsurance clause and the Corporation shall be shown as o mortgageo, and the
Corporation and Clty shall be loss payees on the policy,

b, Comprehenslve Bleotronic Data Processing coverage for hardware,
software, and related equipment located at the Facllity, at replacement cost with a 100%
colnstiance clause. The policy shall provide coverage for Interruption of power and
slectrical disturbance,

G Workers’ Compensation and Employers’ Liability coverage with limlts
consistent with statutory benefits outlined In the Texas Worker's Corapensation Act, ag
amended from time to time, and minimum policy lintits for employers® liability of
$1,000,000 bodily injury each aceident, $1,000,000 bodily injury by disease policy limit,
and $1,000,000 bodily injury by disease each employee, The policles shall contain these
sndorgements in favor of the Corporation and City:

1. Walver of Subrogation
2. 30 day Notice of Cancellation

d. Commerelal General Liabllity Tnsurance with a minimum bodily injury
and property damage per occurrence limit of $10,000,000, Coverage shall include, at a
minimum, Pexsonal and Advertising Injury Liability coverage and Produets and
Completed Operations coverage with a sepavate aggregata lmit of $5,000,000, The
policy shall contain the following provisions:
1. Blanket contractual liability coverage
2. Corporation and Clty Indicated as additional insured
3. 30 day notice of cancellation in faver ofthe Corporation and the
Clty
4. Walver of transfer vight of recovery agalnst others in favar of the
Corporation and of the Clty
5. Appregate limits of Ingurance per losation endorsement
0. Independent contractors’ coverage

e, Security guard liability coverage with a minimum boctily tnjury and
property damage per ocotrrence limit of $1,000,000, Personal injury coverages,
including coverage for falso artest, shall be provided, The polivy shall contaln the
following provisions:




1. Corporation and Ciy named as additional insureds
2. 30 day notice of cancellation in favor of the Corpotation and City

£ Business Automobile Liabillly Insurance for all owned, non-owned, and
hired vehloles with a minimum combined single limit of $1,000,000 per oceurrence for
bodily Injury and property damage. The polioy shall contain the following endorsements
in favor of Corporation and City:
1. Waiver of Subrogation endorsement
w20 30 day notice of cancellation endorsement - .. .

A Errors and Omissions coverage, not less than $500,000 per claim, shall be
in place for protection fiorn olalms arlsing out of the parformance of professional
services. Coverage shall be continuous for not less than 24 months following termination
of the Agreement, including any renowals. Coverage, ineluding any renewals, shall have
a retroactive date colnoldent with or prior to the date of this Agreement,

I, Commeralal Crlme Insurancs s required for all losses emanating from the
handling of Corporation or City checks or cash Including but not limited to losses
resulting from dishonast or criminal acts, fraud, embezzlement, forgery, misapproptiation
or loss of funds and errors In the processing or veporting of funds. This policy shall be
written for & minimum Hmit of $1,000,000,

I Qeneral Requirements,

Manager agress not to sommence work until it has obtained the required insurance as
described I this Seotion 8.1, and until such insurance has been reviewed by Corporation and
City. So long as Cotporation provides adequate funding therefore, Manager shall not eause any
Insurance to be oanceled norpermit any Insurance to lapse during the term of this Agresnient or
as reqired under this Agreement,

Insurance is to be written by companies lioensed to do business In the State of Texas at
the tine the pallcies are lssued and shall be written by compantes with AM. Best ratings of 13 +
VILor better, Workers campensation coverags written by the Texas Workers Compensation
Pund shall be acceptable, Profussional liability and Security Guard Hability coverage shall be
writton by companies aceeptable to the Corporation and City,

All endorsements naming the City, such as addttional insured, waiver, and notice of
cancellation endorsement, as well as insurance cortifioates, shall indloate: Cliy of Austin, Parks
and Recrention Department, P.O. Box 1088, Austin, Texas 78767-8828 ATTN: Director of
PARD. Ifthis Agresment is assigned, these endorsement requirements shall apply to the
assignee and Manager agress to notify any assignes or proposed assignes of suoh reguirements,

The “other” Insurance clanse shall not apply to the Corporation or City where

Corporation or City, as applicable, is an additional insured shown on any policy. Tt is Intended
that policles required in the Agresment shall be considered primary coverage as applicabile,
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If Inswrance polioles are not wrltten for the amownts speoified above, the Manager shall
carry Umbrella or Excess Liability Insurance for any differences in amounts speetfled, IfHxoess
Liability Insurance is provided, it shall follow the form of the primary coverage.

Corporation shall be entltled, upon request and without expense, to 1ccelve certified
coples of policles and endorsements thereto and may, 8o long as the excess cost thereof Is funded
by the Corporation and properly Included in the Budget, make any reasonable request for
deletion or revision or modification of particular polley terms, conditions, liniitatlons, or

- GHBluglong BREE[t Wlisre joliy provistons nryestablisted by faw orregulations bindlng-upon - -

efther Corporation or Manager or the unclerwrdter on arty such polioies,

Corporation and Clty reserve the right to review the insurance requirements set forth
during the effective pariod of this Agreement and to make reasonable adjustments, so long as the
excess cost thereof ts funded by the Corporation and properly Included in the Budget, to

insurance coverage, limits, and exclustons when desmed necessary and prudent by Corporation .

and Clty based upon changes in statutory law, court decisions, the olalng history of the industyy
or finanolal condition of the insurance company.

82.  Indemnily,

o Manager stall indemnify, defend, and hold harmless (“Indernification”)
the Corporation and the Clty and thelr respective officers, agents, employees, diractors,
and shaveholders (“the Indemntfied Partles™) of, from, and againat any and all olaims,
demands, suits, llabllittes, canses of action, damages, costs, and expenses (including
reasonable attorneys® fees and costs of court), including claims for personal injury
(“Claim or Suit®), that any ov all of the Indernified Parties may hereafter suffor or inour
in connection with, relate to or in any way, directly ot Indirectly, avising out of the non-
performance by Manager or its representatives, agents, employees, or subcontractow, of
its obligations under this Agreement,

b, The Corporation will not look to the Manager for Indemnification if the
Manager has not causerd the damage or injury that Is the subject of'a Claim or Suit,

8.3 Walver of Subrogation. The parties release each other and their respeotive
Autharlzed Representatives, flom any claims for damage to any petson, the Facility, or any
fixtures, personal propenty, improvements, and alteations of either party In or about the Faollity
that are caused by or result from risls insured against wnder any tnstrance poliofes required to be
cartied by the parties under this Agreement, whether or not the canse thereof results from tlie
negligence (whether ordinary or gross of any party to this Agreement). The parties agree to
cause the issuers of the insurance policlas required to be matntainad by them hereunder to
inolucle waivers of the rights of recovery and subrogation,

8.4 Survival, All obligations of the parties under this Avticle § shall survive the
expiration or sarly tetmination of this Agreement,
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ARTICLE 9
TERMINATION
9.0 Termination for Cause, Bither party may terminate this Agreement for cause by

wiitfen hotlee upon the ocourrence of a Matetial Breaol, as defined In Section 10,1, by the other
patty and the fallure of the breaching party to cure the Matetlal Brenoh in acooxdance with

Section 1041, .

9.2 Automatis Termination, This Agreament shall terminate automatically, without
getion or notice by elther party, upon the occmrencs of any of the followlng: Manager filss or
has filed against It a vohutary or involuntary petition in bankeuptey or a voluntary ot fnvoluntary
petition or an answer ssaking reorganization, an arrangement, readjustment of its dabts, or for
any other relief under the Bankruptey Code, as amended, or uader any other state orfaderal
insolvency act or law not dismissed within sixty (60) days thereof, or any action by Manager
indicating its consent to, approval of; or acquiescencs to the appointment of a recelver or trustee
Tor all or a subistantial part of its property; the making by such par ty of an agsignraent for the
benefit of creditors, the inability of Manager or Its admission {n writing of s inability to pay its
debt as they mature, or the liquidation, dissolution or tesmination of the cor pomtlon or
partnership e*{lstcnce of Manager or tha fatlure of the Clty of Austin to appropriate finds
sufficlont to meet the budget for the succseding year, subject to the pravislons of Seetions 4.7
and 4.8.

93  Suprender ofImprovements. Upon explration or fermination of this Agreament,
Manager shall promptly surrender the Pacility to Corporation, returning all balances In the
Operating Fund to Corporatlon, leaving equipment, supplies, manuals, books, records, and,
inventories that are the property of Corporation or from funds made available by Carporation,
and Corporation shall immediately malke all payments due Manager as got forth in this
Agreement, Manager shall also deliver all documents, records, and other non-propristary work
produst generated by Manager for Corporation during the term of this Agreement,

ARTICLE 10

DEFAULT AND REMBDIBS

101 Material Bregeh, Bach of the following shall constitute a “Material Breach?
under this Agreement:

a, Pailute to pay when due any amount required to be paid under this
Agresment, if the fallure continues for thirty (30) days after written notles has been given
to the bireaching party;

b. Failwe to perform any other obligation under this Agreement, If the fallwe
to perform Is not cured within thirty (30) days after written notios has been glven to the
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breaching party, except that If the breach cannot reasonably bs cured within thirty (30)
days, o Material Breach shall not be deemed to have oceurred if the breaching party
begins to onre the breach within the thirty (30) day period and diligently and in good falth
continues to pursue the oure of the breach,

102 Interest on Delinguent Payments, Intevest shall acerue on any sums not paid when
due fiom the date on which a default notice fs given until pald at an annual rate equal to the
lesser o1 12% per.annum or the maximum non-usurious rate of interest permitted by applicable

10.3 Notics of Bragch, Each party shall promptly notify the other party in writing of
any act or omission believed to bo & breach of this Agreement, In orderto be effective for
purposes of Seotion 10.1 and 10,2, a iotice of a breach must state that it Is & notios of breach anc
must specelfy the aot or omission alleged to constitute a breach of this Agreement,

104 Rights of Non-Breaching Party, Ifa Materlal Breach oceurs and Is not walved in
wilting by the non-breaching perty, then the nori-breaching party shall have the following
remedios which are not excluslve but cummlative n addition to any other remedies now or latey
allowed by law or in equity:

f The right to cure, at the breaching party’s cost and expense, any Materlal
Breach and recover such costs together with interest thereon as provided in Section 10.2;

b. The right to sue to colleot any sums not pald when due, together with
Inferest acorued thereon as provided in Section 10.2;

G The right to sue to collect damnges and attorneys fees suffered by the non-
breaohing party by reason of the occurrence of a Material Breach other than breach in the
payment of money;

d. The right to terminate this Agreement; or

G, The right to injunctive relief including seeking speatfic performance of the
breached obligation,

105 Inaction. Inaction on a breach of any ferr, covenant, or condition hereof shall nat
aperato as a waiver of any subsequent breach of the same or any other term, covenant, or
conditlon of this Agresment.

ARTICLE 1]
MISCELLANEQUS

111 Notices. Unless expressly otherwise provided elsswhers in this Agreement, any

election, notice, or other communicatlon required or pernitted to be given under this Agreement
shall be in writing and deemed to have been duly given ifand when delivered personally (with
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recelpt acknowledged) or thres (3) days after malling the same (by certified mail, return recelpt
required) with proper postage prepald, or when sent by & national commercial courter service
(suclras Fecleral Bxpress or DHL Worldwide Bxpress) for expeditec! delivery, to be confirmed in
writing by such courler, or when faxed, telegraphed, or telaxed to a party, at such party’s address
set forth below or at such other address as & party may designate by notice given to the other in
accordance with the foregoing, '

To Corporation:

President, Austln-Rosewood Communlty Development Corporation
o/o Direotor, Parks and Reoreation Department

City of Austin

PO, Box 1088

Austin, Toxas 78767-8828

With a copy to:

City Attorney

City of Austin

P.O. Box 1088

Austin, Texas 787678828

To Manager:

President, SMQ

300 Four Falls Corporate Center
300 Conshohoclen Stats Road
West Conshohocken, PA. 19428

With a copy to:

Facility General Manager

Millennium Youth Entertainment Complex
1156 Hargrave St,

Austin, TX. 78702

Notice shall, In all events, be effective upon recelpt by the addressee exoept that notice by
faosimile electronle transmission shall, i reaelved after 5:00 pan. ot any day which 3ot a
business day, be deemed recelved on the next following business {ay,

112 Amendments. This Agreement may be amended only by the written consent of
the parties.

L3 Title and Cantions, All artioles or section titles or captions in this Agreement are
for convenience of refbrence only, They should not be deemed fo be part of this Agreement or to
in any way define, limit, extend, or describe the scope or intent ofany provisions of this
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Agreement. Except as spemﬂcal[y otherwise provided, reference to “Artioles,” “Sections,” and
“Schedules” arw to be Artloles and Sectlons of and Schedules to this Agresment,

114 Eronouns and Plurals. Whenever the context may require, any proiioun used in
this Agreernent shall include the correspondihg mascitling, feminine, or neuter forms, and the
singularform of nouns, pronouns, and vetbs shall inolude ihe pharal and vide veisa,

115 Severability. Bach provision of this Agreement shall be consldered to be
asatrerdatrands, 1L, i anyg faasan, any, sseh.prydsdrnan anyasthavraf e detenmined. to be
invalid and contrary to any existing or future applicable law, such invalidity shall not impair the
operation of or affect those portions of this Agreement that ave valid, but this Agreement shall be
construed and enforced In all respects as if the invalid or unenforceable provision or part thereof
had Deen omitted.

116 Snecessors. This Agreement shall be binding upon and fnure to the benefit of the
parties and thelr respective helrs, executors, successors, and assigns but this provision shall not
be deemed to permit any assignment by a party of any of his rights or obllgations under this
Agresment except as expressly provided herein,

117 Assigument. Manager shall nof voluntarily assign or encumber its interest in thig
Agreement without fivst obtalning Cotporation’s written consent, provided, however, that such
consént staumdvee whtmidiorullemiuwnesars e, by, wé»rgmmmﬂ'm W heoraaw Hhans..,
Corporation’s consent shall be vold. Manager shall, however, have the right without
Corporation’s congent, to agsign this Agresment as follows, provided the assignee has net worth
somparable to Managér’s net worth:
f, to a general or limited partnershlp if
L, Manager Is a general partner and
2. the partnership executes an agresment required by Corporation
assuming Manager’s obligation;
b. to a corporation if
1. Manager ov its ptincipals own the majoxity of the outstandIng stock
of the corporation entitled to vote on the election of directors and

2. the corporation executes an agreement required by Corporation’
assuming Manager’s obligations; or
c. to a corporation wlith which Manager has merged or consolidated, to any

principal of Manager or any parent or subsidiary of any such principal or of the Manager,
or to a purchaser of all or substantially all of Manager's assets, 1€ the assignes executes an
agreement required by Corporation assuming Manager’s obligations under this
Agreement.
The provisions of this Section 11,7 shall not prohibit or restrict Manager’s entering into
subleases, contracts, concessions, or lleenses for the operation of any portion of the Facility or of
the buginess conducted in the Facility, subject to the terms of this Agreement, Furthermore,
Manager shall have the right to pledge its rights to recelve the fees to be paid Manager hereunder
to any bank, insurance company, savings association, federal savings bank, or other Institutional
jender providing oredit to Manager ov any of its Affiliates,
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[1.8  Purther Action. Bach party, within thirly (30) days after ndtice from the other
party, shall exeouts aifd deliver to the party a cer tificate stiting that this Agreement is
unmodified and in full force and effect, or In fiill fores and effect as modified, and stating the
modifications, and the other party is not, to the best of the party*s knowledge, ln default under
this Agreement or statlug the exact nature of any defiult alleged to have ocourred,

1.9 Entire Agreement. This Agreement, lnol.uding the attached sxhibits, contalns the
entite agreement of the parties and supersedes all prior and contemporaneous agreement and
understandings, ol or otherwise, among the parties with respect to the matters contairied in this
Agreement and may not be modiﬁed or amended except as set forth in this Agreement,

1110 Counterparts. This Agreement ray be execited in one or more sounterparts and
¢ach of such counterparts, for all purposes, shall be deemed to be an original, but all of such
counterparts together shall constltute but ope and the same Instrument, binding upon the parties,
notwithstanding that all of the parties may not have exeouted the same counterpart,

1111 Applicable Law: Attorneys’ Fees. This Agresment calls for performance and
shall be performable In Travis Cowty, Texas and shall be governe by, and consteued and
enforced In accordance with the laws of the State of Texas (without glving effect fo pxmoiple& of
conflicts of law thereof), and venue for any dispute arlsing hereurider shall be axoluswely in the
state coutls of Travis County, Texas, The prevailing party in any litlgation or other similar
proceeding rolating hereto, or for the enforsement of the provislons hereof, shall be entitled to
recover the reasonable atforneys’ fees and other costs Inourred by the prevalling party in such
action,

11,12 Fores Majsute, Neither party hereto shall be liable or résponsible to the other
party for delay, damage, loss, failure, or any Inabillty to perform any of Its respective obligations,
aovenants, and conditlons cause by “Force Majeure” If notice {s provided to the other party
within ten (10) days of actual knowledge of the event of Foree Majeure that such party is unable
to porform. The term “Force Majeurs” as uged in this Agreemcnt ghall include the following: an
aet of God, strikes, lock-outs, war, riot explosions, industrial distwbances, aets or restraints of
any government anthorty (eivil o military), acts of the public enemy, laws, tules and regulations
of Governrmental Bntitles, wars or warlike action (whether actual, impending, or expected and

whether de jure or do facto), civil commiotion, bloskades, instirections, acts of terrorists or
vandals, eaithquakes, landslides, sinkholes, horeicanes, washouts, any material interraption of
utilities at the Facility not willfully eaused by a party hereto, a.confiscation or selzive by any
govexnment or public authotlty, nuclear reaction or radiation, facloactive contamination,
epldemics, lightening, fire or other casualty, storm, floods, and any other cause whether of the
kind specifically enumerated above or utherwise which {s not reasonably within contéol of the
parttes hereto and which by the exercise of due diligence could not be ieasonably pravented or
overcome, Inno event, howaver, shall the fajluce to pay any flquidated sum of money by elther
party be an event of Fores Majeure,

11,13 Confidential/Proprietary Information. Manager understands and acknowledges
that both Corporation and Cty are snbject to the Texas public information and open meotings
taws and regulations, and that the ability of Corporation and City to maintain the confidentiality
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ofany information or data received pursuant to this Agteement will be subject to such Jaws and
regulations. Clty shall notify Manager prompily in writing npondeceipt by the Corporation or
City of'an open records or ather request for information provided by or relating to Maneager or
the Paolity,

11.14- No Third Paty Beneflolary. Any agrestment to perform any obligation ar pay any
amount and any assumption of liability herein contained, express or implicd, shall be only for the
benefit of Manager, Coiporation, and the yespsctive siecessols and permitted asslgns (as
exprossly permitted in this Agresment), and such agraements and assumptions shall nat e to
the benefit of any obligs, whomever, it belng the ntention of the undersigned that no one shall
be or be deemed to be a thivd party beneficlary of this Agreement.

115 Gratultles and Klokbacks. 1t shall be a breach of Managers ebligations hereunder
to offer, give, or agres to give any employee of Corporation or ity or former employee of
Cotporation a gratuity or offer of employment in sotneotion with any decision, approval,
disapproval, tecommendation, prepatation of any part of any purchase request, influence in the
consent of any specification or procutement standard, rendertng of advice, Inyestigation,
auditing, or in any other advisory capaoity, in any proceeding or application, request for ruling,
determination, claim or contraversy, or other particular matter, pertaining to or solloltation of any
contract or proposal therefore by Manager from Corporation or City.

1116 Limitation of Liabjlity,

()  Notwithstanding any conttary provislon hereof, Corporation agrees that no
partner, co-venturer, employer, agent, divector, officer, sharsholder, or Affiliate of Manager shall
be personally liable to Corporatlon ot anyone claiming by, through or under Corporation solely
by reagon af any default by Mandger under this Agreement, any abligation of Manager to
Corporatlon, or for any amount that may become dua to Corporation by Matiager under the terms
of this Agresment or otherwise,

(b  Notwithstanding any contraty provislon hereof Manager agrees that no
employes, officlal, agent, or director of the Corpotation shall be personally liable to the Manager
or anyons claiming by, through or under the Memager solaly-by reason of any default by the
Corporation under this Agreement, any obligation of Corporation to Manager, ot for any amount
that may become due to Manager by Corporation under the ferms of this Aprsement or
otherwise,

11,17 No Representation asto Onerations Results, Corporation recognizes that
Operating Revenues for the Pacility are incapable of bieing estimated with reasondble certainty
given that the entertatnment industry as a whole fluctuates based upon genetal economio
conditions, ourrent trends in entertalnmerit, avallable income of patrons, cotipetitiye facilities,
and a varlety of rapidly changing factors beyond the control of the Manager. Manager has made
no and diselaiths any purported or actuial representation o wartanty as to the financlal results
which can be expeoted from the ownership and operdtion of the Facillty including, without
limitation, the Operating Revenues orthe acourasy of its projeotions and estimates thereof,
Corporaton recognizes and accepts that all Budgets and projections reprosent Manager’s

26




estimate of the expected expunditures and tovenues and that Manager s In no way responsible or
liable i the actual expenditures and revenues.ays more or less than that projected; this does rot
walve Manager’s responsibilitles to keep Corporation apprised monthly of fluctwations In
expenditures and revenues and to plan accordingly in accardance with the terms and conditions

of'this Agreement.

AUSTIN-ROSE#OOD COMMUNITY
DEVELGPMENT CORPORATION
g .

By:__\l A Nt
Name: —BTU AT STRONG
Titler, Clrgrs s Pros rdapf «:«<6 ARene, Poard, |

SMG

Tﬁz;na- uﬂhﬁ“l’:“ﬁﬁﬁ”t“ :
—Ghtef Fnanclat Officer———

Title;
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Tacility Management Agreement
Exhibit Ct Recreational Activity Improvenients

A, Reareational Activity Progromuming, Access, and Utillzations
Batablish utilizatlon goals per progam aeea
9, Beginning upon slgnatue of thls Agreement, lmplement 3 of the new program Ideas below in
yenr one, and lmplement 2 additional new program Idens each fullowing year. Seleot ftom the list

bel

0w,

-:Dewelo‘pmembm‘s’hlp..lnq.enti\!.@.s.__, _ .

Bxpond theme nlghts per community npue -
Tt lize acoess passes for patrons (v.g., wilst band; stamp) allowing patrons to re-enter
activities n sams day
Regervations:
" J-day vesorvation and payment access (online)
Celebrate Junetenth and annlversary MYBC Open FHouge - Invite entire oommunity
Rastove dasignated tots area/nctivities/hours (consider floxible sotftake down amenlties)
Bypand entertalnment venves to Include small-soale performing arts venues: &.g. for concerts;
rapplng and singing contests; standup comedy nights L '
Add programming .
Rasume tesn dances
Offer sompetitlve game leagues
Postry glams and crentive wrlting contasts
OFfer facility for community meetings et rates speolfied in the Clty Counoll approvad fes
sohedule (that are for non-fund ralslng purposes) 1Ethey ocour during buslness liowrs and
do not Interfare w/ facllity operatlons or reservatlans, or require ndditional staff resouross
St nploffer activity aveas: table games (6., cards, chass backgatamon gompefitions)
Summar caxp program that offers an affordable packaga of otlvitles (3-day camp
registration, MYEC supervised activity, play)

B, Recreatlonn! Services Foedlack:
Tmplement communtiy-wide foous group input meeflngs avery 2 yeats, begloning 2010
Improve refund policy: when facllity s unable to offer services por agresment;

Pairon should be nothfed n writlng

Offerecl o comperable serviee(s) or amenity, as an option

Confism patron's deolsion to acesptanae or reJact the comparable setvice offer, in wiiting
Refund the patron upon request the appioprlate value of the sevice not rendered

Establish a wrltten complaints resolution provess: Dooument, track, and report a. summary of
oustomer complalnts and complaints resolution to ARCDC, at least quartetly.

¢, Reereational Activity Onbreach:
I, Publicize foility and programming as Clty of Augtin owned and fancled; add Clty logosto all
advertising and building signs; comply with Clty of Austin/Parks & Reoreation Department
guddelines for publieations
9, Malntain an acourate and updatod wabslts, including:

Houts of Operation

Byent Calendar

Raservation Procedures & Acourate Faes

Refund Polloy

Report Community Outreach Blforts to the corporation




Iacility Management Agreement
Exhibit D: Sample Media Activity Report

Austin-Rosewood Community Development Corporation
Millennium Youth Entertainment Complex

Inquiry
Media Xnquiry Submitted hy; Facility:  Millennium N
edla In uiry Assi med To: i Cell Pagoer: _
A T e R
WMedia Affiliates Medin Typerw* Media
Representatlye:
- —
¥ Note whether medlia inquiry type Is newspaper, radlo, elevision, eto,
Report
Submitted by: aellity: Millennium_| 1D
Assiguoed To: : Cell/Pagor
Deseription:
Responsge/Action:
Media Affiliate: WMedia Type: Media Phone:
Representatives
Attachments:

Questions regarding form complation may be directed to Viatar Ovalle, City of Austin Parks ane
Reareatlon Department Public Information Ofticer, at 9746745,




