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ESCROW AGREEMENT 

THIS ESCROW AGREEMENT, dated as of ________, 2022 (“Agreement”), is by and 
among CLUB DEAL 120 WHISPER VALLEY, LIMITED PARTNERSHIP, a Delaware limited 
partnership (“the Developer”), the CITY OF AUSTIN, Texas, a home-rule city and municipal 
corporation (“the City”), and U.S. BANK NATIONAL ASSOCIATION, a national banking 
association, as escrow agent hereunder (“Escrow Agent”).  

RECITALS 

A. The Developer and the City have entered into that certain Amended and Restated
Whisper Valley Master Parkland Agreement (the “Underlying Agreement”), dated as of 
___________, 2022, pursuant to which the Developer agreed to construct the Park Improvements 
in Phases according to the Park Improvement Phasing Plan (each as defined in the Underlying 
Agreement) and dedicate such Park Improvements to the City. The Underlying Agreement 
provides that the Developer shall deposit the Escrow Funds (defined below) in segregated 
escrow accounts to be held by Escrow Agent for the purpose of financing the Final Phase Costs 
(as defined in the Underlying Agreement). 

B. On August 10, 2010, the City Council of the City (the “City Council”) authorized and
created the Whisper Valley Public Improvement District (“Whisper Valley PID”) over the 
property on which the Park Improvements will be constructed.  

C. On November 3, 2011, the City Council approved that certain Whisper Valley Public
Improvement District Financing Agreement, by and between the City and the Developer, as 
amended on March 28, 2019, and July 30, 2022 (the “Financing Agreement”) pursuant to which 
the City and the Developer intend for the City to issue Phased PID Bonds (as defined in the 
Underlying Agreement) for the Actual Costs of Public Improvements (as defined in the 
Financing Agreement) in the Whisper Valley PID. 

D. The Underlying Agreement requires the Developer to make periodic Escrow Deposits
(as defined in the Underlying Agreement) with the Escrow Agent after the City’s issuance of 
each Phased PID Bond. 

E. Escrow Agent has agreed to accept, hold, and disburse the funds deposited with it and
any earnings thereon in accordance with the terms of this Agreement. 

F. The Developer and the City have appointed the Representatives (as defined below) to
represent them for all purposes relating to the funds to be deposited with Escrow Agent pursuant 
to this Agreement. 

G. The Developer and the City acknowledge that (i) Escrow Agent is not a party to
and has no duties or obligations under the Underlying Agreement, (ii) all references in this 
Agreement to the Underlying Agreement are sole ly  for t he  convenience of the Developer 
and the City, and (iii) Escrow Agent shall have no implied duties beyond the express duties set 
forth in this Agreement. 

       EXHIBIT A
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NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the parties hereto, for themselves, their successors and 
assigns, hereby agree as follows: 
 

1. Definitions.  Solely between the Developer and the City, capitalized terms not 
otherwise defined herein shall have the meanings given to them in the Underlying Agreement. 
The following terms shall have the following meanings when used herein: 

 
“Business Day” shall mean any day, other than a Saturday, Sunday or legal holiday, on which 
Escrow Agent at its location identified in Section 15 is open to the public for general banking 
purposes.   
 
“City Representative” shall mean each person so designated on Schedule C hereto or any other 
person so designated in a writing signed by the City and delivered to Escrow Agent and a 
Developer Representative in accordance with the notice provisions of this Agreement. 
 
“Developer Representative” shall mean each person so designated on Schedule C hereto or any 
other person so designated in a writing signed by the Developer and delivered to Escrow Agent 
and the City Representative in accordance with Section 15. 
 
“Escrow Funds” shall mean the funds deposited with Escrow Agent pursuant to Section 3 of this 
Agreement, together with any interest and other income thereon. 
 
“Escrow Period” shall mean the period commencing on the date hereof and ending at the close of 
Escrow Agent’s Business Day on or immediately following the final disbursement of Escrow 
Funds associated with Construction Phase 3B pursuant to Section 4(c), unless earlier terminated 
pursuant to this Agreement.   
 
“Final Order” shall mean a final and nonappealable order of a court of competent jurisdiction (an 
“Order”), which Order is delivered to Escrow Agent accompanied by a written instruction from 
the Developer or the City given to effectuate such Order and confirming that such Order is final, 
nonappealable and issued by a court of competent jurisdiction, and Escrow Agent shall be 
entitled to conclusively rely upon any such confirmation and instruction and shall have no 
responsibility to review the Order to which such confirmation and instruction refers. 
 
“Indemnified Party” shall have the meaning set forth in Section 11. 
 
“Representatives” shall mean the Developer Representative and the City Representative.   
 

2. Appointment of and Acceptance by Escrow Agent.  The Developer and the City 
hereby appoint Escrow Agent to serve as escrow agent hereunder.  Escrow Agent hereby accepts 
such appointment and, upon receipt by wire transfer of the Escrow Funds in accordance with 
Section 3, agrees to hold, invest and disburse the Escrow Funds in accordance with this 
Agreement. 
 
 3. Deposit of Escrow Funds.   
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(a) The Developer shall transfer the Escrow Funds to Escrow Agent in accordance 
with the terms of the Underlying Agreement by wire transfer of immediately 
available funds, to an account designated by Escrow Agent. Within said account, 
the Escrow Agent shall maintain Subaccounts as follows: 

 
(i) Design Phase Subaccount; 
 
(ii) Construction Phase 1A Subaccount; 
 
(iii) Construction Phase 1B Subaccount; 
 
(iv) Construction Phase 1C, 1D, and 2 Subaccount; 
 
(v) Construction Phase 3A Subaccount; and 
 
(vi) Construction Phase 3B Subaccount. 
  

(b) Escrow Funds corresponding to each Phase shall be maintained in the applicable 
Subaccount as described herein. Escrow Funds shall remain uninvested except as 
provided in Section 7. 

 
 4. Disbursements of Escrow Funds.  Escrow Agent, subject to the provisions 
hereinafter set forth, shall disburse the Escrow Funds as follows: 
 

(a) The City shall submit to Escrow Agent a completed Draw Request (defined in the 
Underlying Agreement), a form of which is attached hereto as Exhibit A. Escrow 
Agent shall disburse to the Developer the Escrow Funds within two (2) Business 
Days following Escrow Agent’s receipt of a completed Draw Request, in an 
amount equal to the amount designated in the completed Draw Request.  
 

(b) Upon the City’s acceptance of a Phase (as set forth in the Underlying Agreement) 
and Escrow Agent’s receipt of a written authorization, the Escrow Agent shall 
transfer the balance of the applicable Subaccount to the Subaccount 
corresponding to the subsequent Phase, pursuant to the terms of a Transfer 
Authorization (defined in the Underlying Agreement) executed by the Developer 
and consented to by the City, substantially in the form attached hereto as Exhibit 
B. The Escrow Agent shall make the transfer provided in the Transfer 
Authorization within two (2) Business Days following receipt of a Transfer 
Authorization.  
 

(c) Any Escrow Funds remaining in any Subaccount of the Escrow Account created 
under this Agreement after the City’s acceptance of the final Phase, as provided in 
the Underlying Agreement, shall be disbursed to the Developer according to a 
written request signed by the Developer and the City, within five (5) Business 
Days of the Escrow Agent’s receipt thereof.  
 

(d) The Developer and the City may each deliver written notice to Escrow Agent in 
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accordance with Section 15 establishing or changing their respective funds 
transfer instructions, which notice shall be effective only upon receipt by Escrow 
Agent and after Escrow Agent has had a reasonable time to act upon such notice. 

 
 5. Suspension of Performance; Disbursement into Court.  If, at any time, (a) a 
dispute exists with respect to any obligation of Escrow Agent hereunder, (b) Escrow Agent is 
unable to determine, to Escrow Agent’s sole satisfaction, Escrow Agent’s proper actions with 
respect to its obligations hereunder, or (c) the Representatives have not, within 10 days of receipt 
of a notice of resignation, appointed a successor Escrow Agent to act hereunder, then Escrow 
Agent may, in its sole discretion, take either or both of the following actions: 
 

(i) suspend the performance of any of its obligations (including without 
limitation any disbursement obligations) under this Agreement until such dispute or 
uncertainty shall be resolved to the sole satisfaction of Escrow Agent or until a successor 
Escrow Agent shall have been appointed. 

 
(ii) petition (by means of an interpleader action or any other appropriate 

method) any court of competent jurisdiction, in any venue convenient to Escrow Agent, 
for instructions with respect to such dispute or uncertainty and, to the extent required or 
permitted by law, pay into such court, for holding and disposition in accordance with the 
instructions of such court, all Escrow Funds, after deduction and payment to Escrow 
Agent of all fees and expenses (including court costs and attorneys’ fees) payable to, 
incurred by, or expected to be incurred by Escrow Agent in connection with the 
performance of its duties and the exercise of its rights hereunder.   

 
Escrow Agent shall have no liability to the Developer or the City for suspension of performance 
or disbursement into court, specifically including any liability or claimed liability that may arise 
due to any delay in any other action required or requested of Escrow Agent.  
 

6. [reserved] 
 

7.      Investment of Funds.  Based upon the Developer’s and the City’s prior review of 
investment alternatives, in the absence of further specific written direction to the contrary at any 
time that an investment decision must be made, Escrow Agent is directed to invest and reinvest 
the Escrow Funds in the investment identified in Schedule A. The terms of this Section 7 
notwithstanding, the Escrow Agent shall only be directed to invest the Escrow Funds in 
investments that are authorized by the Public Funds Investment Act, Chapter 2256, Texas 
Government Code, as amended.  If applicable, the Developer and the City acknowledge receipt 
from Escrow Agent of a current copy of the prospectus for the investment identified in Schedule 
A.  The Developer and the City may deliver to Escrow Agent a written direction executed by a 
Developer Representative and a City Representative changing the investment of the Escrow 
Funds, upon which direction Escrow Agent shall conclusively rely without inquiry or 
investigation; provided, however, that the Developer and the City warrant that no investment or 
reinvestment direction shall be given except in the following:  (a) direct obligations of the United 
States of America or obligations the principal of and the interest on which are unconditionally 
guaranteed by the United States of America; (b) U.S. dollar denominated deposit accounts and 
certificates of deposit issued by any bank, bank and trust company, or national banking 
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association (including Escrow Agent and its affiliates), which are either (i) insured by the 
Federal Deposit Insurance Corporation (“FDIC”) up to FDIC limits, or (ii) with domestic 
commercial banks which have a rating on their short-term certificates of deposit on the date of 
purchase of at least “A-1” by S&P or “P-1” by Moody’s (ratings on holding companies are not 
considered as the rating of the bank); or (c) money market funds, including funds managed by 
Escrow Agent or any of its affiliates; provided further, however, that Escrow Agent will not be 
directed to invest in investments that Escrow Agent determines are not consistent with Escrow 
Agent’s policies or practices.  The Developer and the City recognize and agree that Escrow 
Agent will not provide supervision, recommendations or advice relating to either the investment 
of Escrow Funds or the purchase or disposition of any investment and the Escrow Agent shall 
not have any liability for any loss in an investment made pursuant to the terms of this 
Agreement. Escrow Agent has no responsibility whatsoever to determine the market or other 
value of any investment and makes no representation or warranty as to the accuracy of any such 
valuations. To the extent applicable regulations grant rights to receive brokerage confirmations 
for certain security transactions, the Developer and the City waive receipt of such confirmations.   

 
All investments shall be made in the name of Escrow Agent.  Escrow Agent may, without 

notice to the Developer and the City, sell or liquidate any of the foregoing investments at any 
time for any disbursement of Escrow Funds permitted or required hereunder and shall not be 
liable for any loss, cost or penalty resulting from any sale or liquidation of any such investment.  
All investment earnings shall become part of the Escrow Funds and investment losses shall be 
charged against the Escrow Funds.  With respect to any Escrow Funds or investment instruction 
received by Escrow Agent after 11:00 a.m., U.S. Central Time, Escrow Agent shall not be 
required to invest applicable funds until the next Business Day.  Receipt of the Escrow Funds 
and investment and reinvestment of the Escrow Funds shall be confirmed by Escrow Agent by 
an account statement. Failure to inform Escrow Agent in writing of any error or omission in any 
such account statement within 90 days after receipt shall conclusively be deemed confirmation 
and approval by the Developer and the City of such account statement.   
 

8. Tax Reporting.   
 
(a) Escrow Agent has no responsibility for the tax consequences of this Agreement 

and the Developer and the City shall consult with independent counsel concerning any and all 
tax matters. The Developer and the City jointly and severally agree to (i) assume all obligations 
imposed now or hereafter by any applicable tax law or regulation with respect to payments or 
performance under this Agreement and (ii) request and direct the Escrow Agent in writing with 
respect to withholding and other taxes, assessments or other governmental charges, and advise 
the Escrow Agent in writing with respect to any certifications and governmental reporting that 
may be required under any applicable laws or regulations. Except as otherwise agreed by Escrow 
Agent in writing, Escrow Agent has no tax reporting or withholding obligation except to the 
Internal Revenue Service with respect to Form 1099-B reporting on payments of gross proceeds 
under Internal Revenue Code Section 6045 and Form 1099 and Form 1042-S reporting with 
respect to investment income earned on the Escrow Funds, if any.  Escrow Agent shall have no 
responsibility for Form 1099-MISC reporting with respect to disbursements that Escrow Agent 
makes in an administrative or ministerial function to vendors or other service providers and shall 
have no tax reporting or withholding duties with respect to the Foreign Investment in Real 
Property Tax Act.   
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(b) To the extent that U.S. federal imputed interest regulations apply, the Developer 

and the City shall so inform the Escrow Agent, provide the Escrow Agent with all imputed 
interest calculations and direct the Escrow Agent to disburse imputed interest amounts as the 
Developer and the City deem appropriate.   Escrow Agent will rely solely on such provided 
calculations and information and will have no responsibility for the accuracy or completeness of 
any such calculations or information. The Developer and the City shall provide Escrow Agent a 
properly completed IRS Form W-9 or Form W-8, as applicable, for each payee.  If requested tax 
documentation is not so provided, Escrow Agent is authorized to withhold taxes as required by 
the United States Internal Revenue Code and related regulations.  

 
(c) Except as otherwise directed by the Developer and the City in writing, Escrow 

Agent will report, on an accrual basis, all interest or income on the Escrow Funds as being 
owned by the City for federal income tax purposes.   If any accrued interest income attributed to 
the City is subsequently disbursed by Escrow Agent to the Developer, the Developer and the 
City shall jointly direct Escrow Agent in writing with respect to the appropriate tax treatment and 
reporting of such disbursements. 
 

9. Resignation or Removal of Escrow Agent.  Escrow Agent may resign and be 
discharged from the performance of its duties hereunder at any time by giving ten (10) days’ 
prior written notice to the Developer and the City specifying a date when such resignation shall 
take effect and, after the date of such resignation notice, notwithstanding any other provision of 
this Agreement, Escrow Agent’s sole obligation will be to hold the Escrow Funds pending 
appointment of a successor Escrow Agent.  Similarly, Escrow Agent may be removed at any 
time by the Developer and the City giving at least thirty (30) days’ prior written notice to Escrow 
Agent specifying the date when such removal shall take effect.  If the Developer and the City fail 
to jointly appoint a successor Escrow Agent prior to the effective date of such resignation or 
removal, Escrow Agent may petition a court of competent jurisdiction to appoint a successor 
escrow agent, and all costs and expenses related to such petition shall be paid by the Developer.  
The retiring Escrow Agent shall transmit all records pertaining to the Escrow Funds and shall 
pay all Escrow Funds to the successor Escrow Agent, after making copies of such records as the 
retiring Escrow Agent deems advisable and after deduction and payment to the retiring Escrow 
Agent of all fees and expenses (including court costs and attorneys’ fees) payable to, incurred by, 
or expected to be incurred by the retiring Escrow Agent in connection with the performance of 
its duties and the exercise of its rights hereunder.  After any retiring Escrow Agent’s resignation 
or removal, the provisions of this Agreement shall inure to its benefit as to any actions taken or 
omitted to be taken by it while it was Escrow Agent under this Agreement. 

 
10. Duties and Liability of Escrow Agent.   
 
(a) Escrow Agent undertakes to perform only such duties as are expressly set forth 

herein and no duties shall be implied.  Escrow Agent has no fiduciary or discretionary duties of 
any kind. Escrow Agent’s permissive rights shall not be construed as duties. Escrow Agent shall 
have no liability under and no duty to inquire as to the provisions of any document other than 
this Agreement, including without limitation any other agreement between any of the parties 
hereto or any other persons even though reference thereto may be made herein and whether or 
not a copy of such document has been provided to Escrow Agent.  Escrow Agent’s sole 
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responsibility shall be for the safekeeping of the Escrow Funds in accordance with Escrow 
Agent’s customary practices and disbursement thereof in accordance with the terms of this 
Agreement.  Escrow Agent shall not be responsible for or have any duty to make any 
calculations under this Agreement, or to determine when any calculation required under the 
provisions of this Agreement should be made, how it should be made or what it should be, or to 
confirm or verify any such calculation.  Escrow Agent shall not be charged with knowledge or 
notice of any fact or circumstance not specifically set forth herein.  This Agreement shall 
terminate upon the distribution of all the Escrow Funds pursuant to any applicable provision of 
this Agreement, and Escrow Agent shall thereafter have no further obligation or liability 
whatsoever with respect to this Agreement or the Escrow Funds. 

 
(b) Escrow Agent shall not be liable for any action taken or omitted by it in good 

faith except to the extent that a court of competent jurisdiction determines, which determination 
is not subject to appeal, that Escrow Agent’s gross negligence or willful misconduct in 
connection with its material breach of this Agreement was the sole cause of any loss to the 
Developer or the City. Escrow Agent may retain and act hereunder through agents, and shall not 
be responsible for or have any liability with respect to the acts of any such agent retained by 
Escrow Agent in good faith.  

 
(c) Escrow Agent may conclusively rely upon any notice, instruction, request or other 

instrument, not only as to its due execution, validity and effectiveness, but also as to the truth and 
accuracy of any information contained therein, which Escrow Agent believes to be genuine and 
to have been signed or presented by the person purporting to sign it and shall have no 
responsibility or duty to make inquiry as to or to determine the truth, accuracy or validity thereof 
(or any signature appearing thereon).  In no event shall Escrow Agent be liable for (i) acting in 
accordance with or conclusively relying upon any instruction, notice, demand, certificate or 
document believed by Escrow Agent to have been created by or on behalf of the Developer or 
the City,  (ii) incidental, indirect, special, consequential or punitive damages or penalties of any 
kind (including, but not limited to lost profits), even if Escrow Agent has been advised of the 
likelihood of such damages or penalty and regardless of the form of action or (iii) any amount 
greater than the value of the Escrow Funds as valued upon deposit with Escrow Agent.   

 
(d) Escrow Agent shall not be responsible for delays or failures in performance 

resulting from acts of God, strikes, lockouts, riots, acts of war or terror, epidemics, governmental 
regulations, fire, communication line failures, computer viruses, attacks or intrusions, power 
failures, earthquakes or any other circumstance beyond its control.  Escrow Agent shall not be 
obligated to take any legal action relating to the Escrow Funds, this Agreement or the Underlying 
Agreement or to appear in, prosecute or defend any such legal action or to take any other action 
that in Escrow Agent’s sole judgment may expose it to potential expense or liability.  The 
Developer and the City are aware that under applicable state law, property which is presumed 
abandoned may under certain circumstances escheat to the applicable state.  Escrow Agent shall 
have no liability to the Developer or the City, their respective heirs, legal representatives, 
successors and assigns, or any other party, should any of the Escrow Funds escheat by operation 
of law. 

 
(e) Escrow Agent may consult legal counsel selected by it in the event of any dispute 

or question as to the construction of any of the provisions hereof or of any other agreement or of 
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its duties hereunder, or relating to any dispute involving this Agreement, and shall incur no 
liability and shall be fully indemnified from any liability whatsoever in acting in accordance with 
the advice of such counsel.  The Developer and the City agree to perform or procure the 
performance of all further acts and things, and execute and deliver such further documents, as 
may be required by law or as Escrow Agent may reasonably request relating to its duties 
hereunder. When any action is provided for herein to be done on or by a specified date that falls 
on a day other than a Business Day, such action may be performed on the next ensuing Business 
Day.  

 
(f) If any portion of the Escrow Funds is at any time attached, garnished or levied 

upon, or otherwise subject to any writ, order, decree or process of any court, or in case 
disbursement of Escrow Funds is stayed or enjoined by any court order, Escrow Agent is 
authorized, in its sole discretion, to respond as it deems appropriate or to comply with all writs, 
orders, decrees or process so entered or issued, including but not limited to those which it is 
advised by legal counsel of its own choosing is binding upon it, whether with or without 
jurisdiction; and if Escrow Agent relies upon or complies with any such writ, order, decree or 
process, it shall not be liable to any of the parties hereto or to any other person or entity by 
reason of such compliance even if such order is reversed, modified, annulled, set aside or 
vacated.  

 
(g) Escrow Agent and any stockholder, director, officer or employee of Escrow 

Agent may buy, sell and deal in any of the securities of any other party hereto and contract and 
lend money to any other party hereto and otherwise act as fully and freely as though it were not 
Escrow Agent under this Agreement.  Nothing herein shall preclude Escrow Agent from acting 
in any other capacity for any other party hereto or for any other person or entity. 

 
(h) In the event instructions, including funds transfer instructions, address change or 

change in contact information are given to Escrow Agent (other than in writing at the time of 
execution of this Agreement), whether in writing, by facsimile or otherwise, Escrow Agent is 
authorized but shall not be required to seek confirmation of such instructions by telephone call-
back to any person designated by the instructing party on Schedule C hereto, and Escrow Agent 
may rely upon the confirmation of anyone purporting to be a person so designated.  The persons 
and telephone numbers for call-backs may be changed only in writing actually received and 
acknowledged by Escrow Agent and shall be effective only after Escrow Agent has a reasonable 
opportunity to act on such changes.  If Escrow Agent is unable to contact any of the designated 
representatives identified in Schedule C, Escrow Agent is hereby authorized but shall be under 
no duty to seek confirmation of such instructions by telephone call-back to any one or more of 
the Developer’s or the City’s executive officers (“Executive Officers”), as the case may be, 
which shall include the titles of Chief Executive Officer, President and Vice President, as Escrow 
Agent may select.  Such Executive Officer shall deliver to Escrow Agent a fully executed 
incumbency certificate, and Escrow Agent may rely upon the confirmation of anyone purporting 
to be any such officer.  The Developer and the City agree that Escrow Agent may at its option 
record any telephone calls made pursuant to this Section.  Escrow Agent in any funds transfer 
may rely solely upon any account numbers or similar identifying numbers provided by the 
Developer to identify (i) the beneficiary, (ii) the beneficiary’s bank, or (iii) an intermediary bank, 
even when its use may result in a person other than the beneficiary being paid, or the transfer of 
funds to a bank other than the beneficiary’s bank or an intermediary bank so designated.  The 
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Developer and the City acknowledge that these optional security procedures are commercially 
reasonable. 
 

11. Indemnification of Escrow Agent.  The Developer shall indemnify and hold 
harmless Escrow Agent and each director, officer, employee and affiliate of Escrow Agent, and 
the City (each, an “Indemnified Party”) upon demand against any and all claims (whether 
asserted by the Developer, the City or any other person or entity and whether or not valid), 
actions, proceedings, losses, damages, liabilities, penalties, costs and expenses of any kind or 
nature (including without limitation reasonable attorneys’ fees, costs and expenses) (collectively, 
“Losses”)  arising from this Agreement or Escrow Agent’s actions hereunder, except to the 
extent such Losses are finally determined by a court of competent jurisdiction, which 
determination is not subject to appeal, to have been directly caused solely by the gross 
negligence or willful misconduct of such Indemnified Party in connection with Escrow Agent’s 
material breach of this Agreement. The Developer further agrees to indemnify each Indemnified 
Party for all costs, including without limitation reasonable attorneys’ fees, incurred by such 
Indemnified Party relating to the enforcement of the Developer’s obligations hereunder.  Each 
Indemnified Party shall, in its sole discretion, have the right to select and employ separate 
counsel with respect to any action or claim brought or asserted against it, and the reasonable fees 
of such counsel shall be paid upon demand by the Developer.  The obligations of the Developer 
under this Section shall survive any termination of this Agreement and the resignation or 
removal of Escrow Agent. 
 

12. Compensation of Escrow Agent. 
 
(a) Fees and Expenses.  The Developer agrees to compensate Escrow Agent upon 

demand for its services hereunder in accordance with Schedule B attached hereto.  The 
obligations of the Developer under this Section shall survive any termination of this Agreement 
and the resignation or removal of Escrow Agent. 

 
(b) Disbursements from Escrow Funds to Pay Escrow Agent.  Escrow Agent is 

authorized to, and may disburse to itself from the Escrow Funds, from time to time, the amount 
of any compensation and reimbursement of expenses due and payable hereunder (including any 
amount to which Escrow Agent or any other Indemnified Party is entitled to seek 
indemnification hereunder).  Escrow Agent shall notify the Developer and the City of any such 
disbursement from the Escrow Funds to itself or any other Indemnified Party and shall furnish 
the Developer and the City copies of related invoices and other statements.  

 
(c) Security and Offset.  The Developer hereby grants to Escrow Agent and the other 

Indemnified Parties a first priority security interest in, lien upon and right of offset against the 
Escrow Funds with respect to any compensation or reimbursement due any of them hereunder 
(including any claim for indemnification hereunder).  If for any reason the Escrow Funds are 
insufficient to cover such compensation and reimbursement, the Developer shall promptly pay 
such amounts upon receipt of an itemized invoice.   
 
  13. Representations and Warranties.  The Developer and the City each respectively 
make the following representations and warranties to Escrow Agent: 
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(a) it has full power and authority to execute and deliver this Agreement and to 
perform its obligations hereunder; and this Agreement has been duly approved by all necessary 
action and constitutes its valid and binding agreement enforceable in accordance with its terms. 
 

(b) each of the applicable persons designated on Schedule C attached hereto has been 
duly appointed to act as its authorized representative hereunder and individually has full power 
and authority on its behalf to execute and deliver any instruction or direction, to amend, modify 
or waive any provision of this Agreement and to take any and all other actions as its authorized 
representative under this Agreement and no change in designation of such authorized 
representatives shall be effective until written notice of such change is delivered to each other 
party to this Agreement pursuant to Section 15 and Escrow Agent has had reasonable time to act 
upon it.  

(c)  the execution, delivery and performance of this Agreement by Escrow Agent does 
not and will not violate any applicable law or regulation and no printed or other material in any 
language, including any prospectus, notice, report, and promotional material that mentions “U.S. 
Bank” or any of its affiliates by name or the rights, powers, or duties of Escrow Agent under this 
Agreement shall be issued by any other parties hereto, or on such party’s behalf, without the 
prior written consent of Escrow Agent. 

 (d) it will not claim any immunity from jurisdiction of any court, suit or legal process, 
whether from service of notice, injunction, attachment, execution or enforcement of any 
judgment or otherwise. 
 
 (e) there is no security interest in the cash fund or any part thereof; no financing 
statement under the Uniform Commercial Code is on file in any jurisdiction claiming a security 
interest in or describing (whether specifically or generally) the Escrow Funds or any part thereof. 
 

14. Identifying Information.  To help the government fight the funding of terrorism 
and money laundering activities, federal law requires all financial institutions to obtain, verify 
and record information that identifies each person who opens an account.  For a non-individual 
person such as a business entity, a charity, a trust or other legal entity, Escrow Agent requires 
documentation to verify its formation and existence as a legal entity.  Escrow Agent may require 
financial statements, licenses or identification and authorization documents from individuals 
claiming authority to represent the entity or other relevant documentation.  The Developer and 
the City agree to provide all information requested by Escrow Agent relating to any legislation or 
regulation to which Escrow Agent is subject, in a timely manner. Escrow Agent’s appointment 
and acceptance of its duties under this Agreement is contingent upon verification of all 
regulatory requirements applicable to the Developer, the City and any of their permitted assigns, 
including successful completion of a final background check. These conditions include, without 
limitation, requirements under the USA PATRIOT Act, the USA FREEDOM Act, the Bank 
Secrecy Act, and the U.S. Department of the Treasury Office of Foreign Assets Control. If these 
conditions are not met, Escrow Agent may at its option promptly terminate this Agreement in 
whole or in part or refuse any otherwise permitted assignment by the Developer or the City, 
without any liability or incurring any additional costs. 
 

15. Notices.   All notices, approvals, consents, requests and other communications 
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hereunder (each, a “Notice”) must be in writing, in English, and may only be delivered (a) by 
personal delivery, or (b) by national overnight courier service, or (c) by certified or registered 
mail, return receipt requested, or (d) by facsimile transmission, with confirmed receipt or (e) by 
email. Notice shall be effective upon receipt except for notice via email, which shall be effective 
only when the recipient, by return email or notice delivered by other method provided for in this 
Section, acknowledges having received that email (with an automatically generated receipt or 
similar notice not constituting an acknowledgement of an email receipt for purposes of this 
Section).  Such Notices shall be sent to the applicable party or parties at the address specified 
below: 
 
If to the Developer or the Developer Representative, at:  
 
 Club Deal 120 Whisper Valley, Limited Partnership  
 c/o Tony Brannan 
 600 Northlake Blvd., Suite 130 
 Altamonte Springs, Florida 32701 
  
 and to: 
  
 Club Deal 120 Whisper Valley, Limited Partnership 
 Attn: Doug Gilliland 
 9285 Huntington Square 
 North Richland Hills, Texas 76182 
 
With a copy to: 
 
 Metcalfe, Wolff, Stuart & Williams, LLP 
 Attn: Stephen C. Metcalfe 
 221 W. 6th Street, Suite 1300 
 Austin, Texas 78701 
  
If to the City or the City Representative, at: 
 
 City of Austin 
 Attn: Parks and Recreation Division 
 P.O. Box 1088 
 Austin, Texas 78767-8839 
  
With a copy to: 
 
 City of Austin 
 Attn: Mary Marrero 
 Assistant City Attorney 
 301 W. 2nd Street 
 Austin, Texas 78701 
 (512) 974-2526 
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If to Escrow Agent, at:   
 
 U.S. Bank National Association, as Escrow Agent 
 ATTN:  Global Corporate Trust Services 
 Address: 13737 Noel Road, Suite 800 
   Dallas, Texas 75240 
 Telephone: 972-581-1623 
 E-mail: brian.jensen@usbank.com 
 
and to: 
 
 U.S. Bank National Association 
 ATTN:  Mr. Ger Moua 
 Trust Finance Management 
 60 Livingston Ave 
 West Side Flats South – 2nd N 
 Saint Paul, Minnesota 55107 
 Telephone: 651-466-6091 
 E-mail: ger.moua1@usbank.com 
 
or to such other address as each party may designate for itself by like notice and unless otherwise 
provided herein shall be deemed to have been given on the date received. Escrow Agent shall not 
have any duty to confirm that the person sending any Notice by electronic transmission 
(including by e-mail, facsimile transmission, web portal or other electronic methods) is, in fact, a 
person authorized to do so. Electronic signatures believed by Escrow Agent to comply with the 
ESIGN Act of 2000 or other applicable law (including electronic images of handwritten 
signatures and digital signatures provided by DocuSign, Orbit, Adobe Sign or any other digital 
signature provider acceptable to Escrow Agent) shall be deemed original signatures for all 
purposes. Each other party assumes all risks arising out of the use of electronic signatures and 
electronic methods to send Notices to Escrow Agent, including without limitation the risk of 
Escrow Agent acting on an unauthorized Notice, and the risk of interception or misuse by third 
parties. Notwithstanding the foregoing, Escrow Agent may in any instance and in its sole 
discretion require that an original document bearing a manual signature be delivered to Escrow 
Agent in lieu of, or in addition to, any such electronic Notice. 
 
 16. Amendment and Assignment.  None of the terms or conditions of this Agreement 
may be changed, waived, modified, discharged, terminated or varied in any manner whatsoever 
unless in writing duly signed by each party to this Agreement.  No course of conduct shall 
constitute a waiver of any of the terms and conditions of this Agreement, unless such waiver is 
specified in writing, and then only to the extent so specified.  No party may assign this 
Agreement or any of its rights or obligations hereunder without the written consent of the other 
parties, provided that if Escrow Agent consolidates, merges or converts into, or transfers all or 
substantially all of its corporate trust business (including the escrow contemplated by this 
Agreement) to another entity, the successor or transferee entity without any further act shall be 
the successor Escrow Agent.  
 

17. Governing Law, Jurisdiction and Venue.  This Agreement shall be construed and 

mailto:brian.jensen@usbank.com
mailto:brian.jensen@usbank.com
mailto:ger.moua1@usbank.com
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interpreted in accordance with the internal laws of the State of Texas without giving effect to the 
conflict of laws principles thereof that would require the application of any other laws. Each of 
the parties hereto irrevocably (a) consents to the exclusive jurisdiction and venue of the state and 
federal courts in the State of Texas in connection with any matter arising out of this Agreement, 
(b) waives any objection to such jurisdiction or venue (c) agrees not to commence any legal 
proceedings related hereto except in such courts, (d) consents to and agrees to accept service of 
process to vest personal jurisdiction over it in any such courts made as set forth in Section 15 and 
(e)  waives any right to trial by jury in any action in connection with this Agreement.   

 
 18. Entire Agreement, No Third-Party Beneficiaries.  This Agreement constitutes the 
entire agreement between the signatory parties hereto relating to the holding, investment and 
disbursement of Escrow Funds and sets forth in their entirety the obligations and duties of 
Escrow Agent with respect to Escrow Funds.  This Agreement may be executed in two or more 
counterparts, which when so executed shall constitute one and the same agreement or direction.  
To the extent any provision of this Agreement is prohibited by or invalid under applicable law, 
such provision shall be ineffective to the extent of such prohibition or invalidity, without 
invalidating the remainder of such provision or the remaining provisions of this Agreement. The 
section headings appearing in this instrument have been inserted for convenience only and shall be 
given no substantive meaning or significance whatsoever in construing the terms and conditions of 
this Agreement.  Nothing in this Agreement, express or implied, is intended to or shall confer 
upon any person other than the signatory parties hereto and the Indemnified Parties any right, 
benefit or remedy of any nature whatsoever under or by reason of this Agreement. 
 
 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of 
the date first above written. 
 

[Signature page to follow.]
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DEVELOPER: 
 
Club Deal 120 Whisper Valley, Limited 

 Partnership, a Delaware limited partnership 
 qualified to do business in Texas 

 
 By: CD120 GP, LLC, a Delaware limited  

  liability company qualified to do business in 
  Texas, its General Partner 

 
        By:  ___________________________ 
       Name: Doug Gilliland 

 Title: Manager________________________ 
 
 
 
 
CITY: 
 
City of Austin, Texas, a municipal corporation 

 
       By:     _____________________________ 

Name: _____________________________ 
Title:  _____________________________ 

 
 
 
 
 
U.S. BANK NATIONAL ASSOCIATION 
as Escrow Agent 

 
       By:     _____________________________ 

Name: _____________________________ 
Title:  _____________________________ 



 

 

 
SCHEDULE A 

 
U.S. BANK NATIONAL ASSOCIATION 

Investment Authorization Form 
 

 

[To be inserted] 

 

 



 

 

 
 

SCHEDULE B 
 

Schedule of Fees for Services as Escrow Agent 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
SCHEDULE C 

 
  Each of the following person(s) is a the Developer Representative authorized to 
execute documents and direct Escrow Agent as to all matters, including fund transfers, address 
changes and contact information changes, on the Developer’s behalf (only one signature 
required): 
 
         _______________________  ____________ 
 Name    Specimen signature   Telephone No. 
 
         _______________________  ____________ 
 Name    Specimen signature   Telephone No. 
 
_______________________  _______________________  ____________ 
 Name    Specimen signature   Telephone No. 
 
If only one person is identified above, the following person is authorized for call-back 
confirmations: 
 
______________     _______________________ 
Name       Telephone Number 
 
 
 
 Each of the following person(s) is a the City Representative authorized to execute 
documents and direct Escrow Agent as to all matters, including fund transfers, address changes 
and contact information changes, on the City’s behalf (only one signature required): 
 
         _______________________  ____________ 
 Name    Specimen signature   Telephone No. 
 
_______________________  _______________________  ____________ 
 Name    Specimen signature   Telephone No. 
 
_______________________  _______________________  ____________ 
 Name    Specimen signature   Telephone No. 
 
If only one person is identified above, the following person is authorized for call-back 
confirmations: 
 
______________     _______________________ 
Name       Telephone Number 
 
 
 



 

 

 
EXHIBIT A 

 
FORM OF DRAW REQUEST 

(Design) 
 

 _______________________________________________ (“Construction Manager”) 
hereby requests payment for the of design costs (the “Design Costs”) described in Attachment A 
attached hereto.  Capitalized undefined terms shall have the meanings ascribed thereto in the 
Amended and Restated Whisper Valley Master Parkland Agreement between Club Deal 120 
Whisper Valley, Limited Partnership, a Delaware limited partnership, and the City of Austin, 
Texas, a home-ruled municipal corporation (the “City”), dated as of ______________ (the 
“Parkland Agreement”). In connection with this Draw Request, the undersigned, in their 
capacity as the _________ of Construction Manager, to their knowledge, hereby represents and 
warrants to the City as follows: 

 1. They are a duly authorized representative of Construction Manager, qualified to 
execute this request for payment on behalf of the Construction Manager and knowledgeable as to 
the matters forth herein. 

 2. The true and correct Design Costs for which payment is requested is set forth in 
Attachment A and payment for such requested amounts and purposes has not been subject to any 
previously submitted request for payment. 

 3. Attached hereto as Attachment B is a true and correct copy of an unconditional 
waiver(s) evidencing that any contractor or subcontractor having performed design work 
described in Attachment A has been paid in full for all work completed through the previous 
Draw Request. 

4. Attached hereto as Attachment C are invoices, receipts, worksheets and other 
evidence of costs which are in sufficient detail to allow the City to verify the Design Costs for 
which payment is requested. 

   

 

  

  

[Signature Page Follows] 



 

 

SIGNATURE PAGE TO 

FORM OF DRAW REQUEST 
 

 

Date :_____________________ [Construction Manager Signature Block to be 
added] 

 



 

 

 

APPROVAL BY THE CITY  

 The design described in Attachment A has been reviewed, verified and approved by the 
City Construction Representative of the City.  Payment of the Design Costs is hereby approved. 

 

Date: _______________________   CITY OF AUSTIN, TEXAS 

 

       By: ________________________ 
        City Construction Representative 
      
 
 
 
 



 

 

ATTACHMENT A TO CERTIFICATION OF PAYMENT (DESIGN) 

 
Description of Design 
Work 

 Design Costs  

    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    
    



 

 

ATTACHMENT B TO DRAW REQUEST (DESIGN) 

 
 

[attached – unconditional waivers] 



 

 
 

ATTACHMENT C TO DRAW REQUEST (DESIGN) 

 
 

[attached – receipts] 
 



 

 
 

FORM OF DRAW REQUEST 
(Construction)  

Phase [_]  
 

 ______________________________________________ (“Construction Manager”) 
hereby requests payment of the construction costs described in Attachment A attached hereto 
(the “Construction Costs”).  Capitalized undefined terms shall have the meanings ascribed 
thereto in the Amended and Restated Whisper Valley Master Parkland Agreement between Club 
Deal 120 Whisper Valley, Limited Partnership, a Delaware limited partnership, and the City of 
Austin, Texas, a home-ruled municipal corporation (the “City”), dated as of ______________ 
(the “Parkland Agreement”).  In connection with this Draw Request, the undersigned, in his or 
her capacity as the _________________ of Construction Manager, to his or her knowledge, 
hereby represents and warrants to the City as follows: 

 1. He (she) is a duly authorized representative of Construction Manager, qualified to 
execute this request for payment on behalf of the Construction Manager and knowledgeable as to 
the matters forth herein. 

 2. The true and correct Construction Costs for which payment is requested is set 
forth in Attachment A and payment for such requested amounts and purposes has not been 
subject to any previously submitted request for payment. 

 3. The Park Improvements for Construction Phase [_] are substantially complete. 

 3. Attached hereto as Attachment B is a true and correct copy of unconditional 
waiver(s) evidencing that any contractor or subcontractor having performed work on a segment 
described in Attachment A has been paid in full for all work completed through the previous 
Draw Request.   All work for which Draw Request have previously been issued and payment 
received is free and clear of any liens, claims, security interest or encumbrances of any kind, and 
all sums received pursuant to this application will be applied so as to assure no liens, security 
interest or encumbrances attach to the work to which this application applies. 

 4. Attached hereto as Attachment C are invoices, receipts, worksheets and other 
evidence of costs which are in sufficient detail to allow the City to verify the Construction Costs 
of each segment for which payment is requested. 

 5. [To be inserted for a final 50% Draw Request] [Attached hereto as Attachment D 
is evidence of acceptance of the applicable Park Improvements by the Director.] 

  

[Signature Page Follows] 



 

 
 

SIGNATURE PAGE TO 

FORM OF DRAW REQUEST 
 

 

Date :_____________________ [Construction Manager Signature Block to 

  Be inserted] 

 



 

 
 

 

JOINDER OF PROJECT ENGINEER 

 

The undersigned Project Engineer joins this Draw Request solely for the purposes of certifying 
that the representations made by Construction Manager in Paragraphs 2 and 3 above are true and 
correct in all material respects. 

 

 

 

      
Project Engineer 



 

 
 

APPROVAL BY THE CITY  

 The Construction Costs of each segment described in Attachment A has been reviewed, 
verified and approved by the City Construction Representative of the City.  Payment of the 
Construction Costs of each such segment is hereby approved. 

 

Date: _______________________   CITY OF AUSTIN, TEXAS 

 

       By: ___________________________ 
        City Construction Representative 
 
 
 
 



 

 
 

ATTACHMENT A TO DRAW REQUEST (CONSTRUCTION) 

 

 
Segment Description of Work to be Completed 

Under this Draw Request 
Construction 
Costs 

   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   



 

 
 

ATTACHMENT B TO DRAW REQUEST (CONSTRUCTION) 

 
 
 

[unconditional waivers – attached]



 

 
 

ATTACHMENT C TO DRAW REQUEST (CONSTRUCTION) 

 
 
 

[RECEIPTS – ATTACHED]



 

 
 

ATTACHMENT D TO DRAW REQUEST (CONSTRUCTION) 

 

[ATTACHED - EVIDENCE OF CITY ACCEPTANCE] 
 

 
 

 

 

 



 

 

EXHIBIT B 
 

Transfer Authorization 
 

[Developer Letterhead] 
 

[ESCROW AGENT] 
Attn: _____________________ 
__________________________ 
__________________________ 
__________________________ 
Email: ____________________ 

Re: City of Austin, Texas Special Assessment Revenue Bonds (Whisper 
Valley Public Improvement District), Series [20__] (Improvement Area 
#_) (the “Bonds”) 

Reference is made to the Escrow Agreement (the “Agreement”) by and between [Escrow Agent] 
(the “Escrow Agent”), Club Deal 120 Whisper Valley, Limited Partnership, a Texas limited 
partnership (the “Developer”), and the City of Austin, Texas (the “City”), regarding the above-
described transaction. In accordance with the Agreement, the Developer hereby irrevocably 
instructs Escrow Agent as follows: 
 
The City has accepted Phase [__]. In accordance with the Agreement, the Escrow Agent is 
hereby instructed to transfer the balance of the [_______] Subaccount to the [_______] 
Subaccount. The transfer shall be made by Escrow Agent within two (2) Business Days (defined 
in the Agreement) following receipt of this Transfer Authorization.  
 
This Transfer Authorization is provided in accordance with and complies with the provisions of 
the Agreement. The Escrow Agent is hereby authorized to rely upon this Transfer Authorization 
and to take the foregoing action(s).   
 

 
 

[Signature page to follow] 
 

 
 

 
 



 

 

 
Date: ____________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CLUB DEAL 120 WHISPER VALLEY, LIMITED 
PARTNERSHIP, a Delaware limited partnership 
qualified to do business in Texas 
(as Developer) 
 

By:  CD120 GP, LLC, a Delaware limited liability 
company qualified to do business in Texas 
Its: General Partner 

 
By: ___________________________ 

                    Douglas H. Gilliland, Manager 
 

 



 

 

The City hereby provides its consent to the foregoing Transfer Authorization in accordance with 
Section 4(b) of the Agreement.  
 
 

CITY: 
 
City of Austin, Texas, a municipal corporation 

 
       By:     _____________________________ 

Name: _____________________________ 
Title:  _____________________________ 

 
 


	“UFinal OrderU” shall mean a final and nonappealable order of a court of competent jurisdiction (an “UOrderU”), which Order is delivered to Escrow Agent accompanied by a written instruction from the Developer or the City given to effectuate such Order...

