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ITEM FOR ENVIRONMENTAL COMMISSION AGENDA 
 
COMMISSION MEETING  
DATE: 

January 18, 2022 

NAME & NUMBER OF 

PROJECT: 
Evergreen Drainage Improvements  
SP-2022-0056D (W/R SP-2020-0148D) 

NAME OF APPLICANT OR 

ORGANIZATION: 
1800 Evergreen Development, LLC 
c/o Robert Easter   

LOCATION: 1800 ½ Evergreen Ave, Austin, TX 78704 

COUNCIL DISTRICT: District 9 

ENVIRONMENTAL 

REVIEW STAFF: 
Miranda Reinhard, Environmental Scientist Senior 
Watershed Protection Department 
512-978-1537, miranda.reinhard@austintexas.gov 

WATERSHED: West Bouldin Creek Watershed 
Urban Classification 
Desired Development Zone  

REQUEST: Variance request is as follows: 
1. Request to vary from LDC 25-8-261(G) to allow floodplain 

modification for development within the Critical Water Quality
Zone (CWQZ). 

2. Request to vary from LDC 25-8-281(C)(1)(a) to reduce the CEF 
setback to 50’ and LDC 25-8-281(C)(2)(b) to allow construction
within the reduced 50’ CEF setback 

STAFF 
RECOMMENDATION: 

Staff does not recommend these variances, having determined the findings 
of fact have not been met.  

STAFF CONDITION: N/A  
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Development Services Department 
Staff Recommendations Concerning Required Findings 

 
 
Project Name: Evergreen Drainage Improvements SP-2022-0056D (W/R SP-

2020-0148D) 
Ordinance Standard: Watershed Protection Ordinance (current code) 
Variance Request: Request to vary from LDC 25-8-261(G) to allow floodplain 

modification for development within the Critical Water Quality 
Zone (CWQZ).  

 
 
Include an explanation with each applicable finding of fact. 
 
A. Land Use Commission variance determinations from Chapter 25-8-41 of the City Code: 
 

1. The requirement will deprive the applicant of a privilege available to owners of 
similarly situated property with approximately contemporaneous development 
subject to similar code requirements. 

  
No The current submitted plan set does not indicate how the project site 
would be developed beyond the proposed modification of the CWQZ and 100-
yr floodplain. Based on the limited information provided, this reviewer is 
unable to determine that the applicant would be deprived of a privilege 
available to owners of a “similarly situated property with approximately 
contemporaneous development subject to similar code requirements”. There 
does not appear to be precedent indicating as such. 
 

 2. The variance: 
a) Is not necessitated by the scale, layout, construction method, or other 

design decision made by the applicant, unless the design decision 
provides greater overall environmental protection than is achievable 
without the variance; 

 
No  The current submitted plan set does not indicate how the 
project site would be developed beyond the proposed modification of 
the CWQZ and 100-yr floodplain. Based on the limited information 
provided, this reviewer is unable to determine that the variance is 
necessitated by the scale, layout, construction method, or other design 
decision made by the applicant or if it provides greater overall 
environmental protection than is achievable without the variance.  
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b) Is the minimum deviation from the code requirement necessary to 
allow a reasonable use of the property; 

 
No The current submitted plan set does not indicate how the 
project site would be developed beyond the proposed modification of 
the CWQZ and 100-yr floodplain. Based on the limited information 
provided, this reviewer is unable to determine that the variance 
requested would be the minimum deviation from the code requirement 
necessary to allow a reasonable use of the property. 

 
c) Does not create a significant probability of harmful environmental 

consequences. 
 

No The current submitted plan set does not provide restoration or 
mitigation for floodplain impacts compliant with ECM 1.7, wetland 
Critical Environmental Feature mitigation compliant with ECM 1.10.4 
or any alternative strategies that would reduce the probability of 
harmful environmental consequences.  
 
Additionally, without information on how the project site would be 
developed beyond the proposed modification of the CWQZ and 100-yr 
floodplain, it is not possible to determine that the combined effect of 
improvements do not create a significant probability of harmful 
environmental consequences. 
 

3. Development with the variance will result in water quality that is at least equal 
to the water quality achievable without the variance. 
 
No The current submitted plan set does not provide restoration or 
mitigation for floodplain impacts compliant with ECM 1.7, wetland Critical 
Environmental Feature mitigation compliant with ECM 1.10.4 or any 
alternative strategies that would be protective of water quality.  

 
Additionally, without information on how the project site would be developed 
beyond the proposed modification of the CWQZ and 100-yr floodplain, it is not 
possible to determine that development with the variance will result in water 
quality that is at least equal to the water quality achievable without the 
variance. 
 

B. The Land Use Commission may grant a variance from a requirement of Section 25-8-422 
(Water Supply Suburban Water Quality Transition Zone), Section 25-8-452 (Water 
Supply Rural Water Quality Transition Zone), Section 25-8-482 (Barton Springs Zone 
Water Quality Transition Zone), Section 25-8-368 (Restrictions on Development 
Impacting Lake Austin, Lady Bird Lake, and Lake Walter E. Long), or Article 7, Division 
1 ( Critical Water Quality Zone Restrictions ), after determining that:: 

 
1. The criteria for granting a variance in Subsection (A) are met; 
 

No The criteria in Subsection (A) have not been met.  
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2. The requirement for which a variance is requested prevents a reasonable, 
economic use of the entire property; 
 
No The applicant has not proposed an economic use of the property at this 

time. 
 

3. The variance is the minimum deviation from the code requirement necessary to 
allow a reasonable, economic use of the entire property. 
 
No  The applicant has not submitted a project by which staff can determine 

whether or not the variance is the minimum deviation from the code 
requirement necessary to allow a reasonable, economic use of the 
property. 

 
Staff Determination: Staff determines that the findings of fact have not been met. Staff does not 
recommend this variance. 
 
Wetland Biologist 
Reviewer (WPD) 

 
_____________________________ 
(Miranda Reinhard) 

 
Date:1/12/2023 

 
Environmental 
Conservation Program 
Manager (WPD) 

 
_____________________________ 
(John Clement) 

 
Date: 1/12/2023 

 
Deputy Environmental 
Officer (WPD) 

 
_____________________________ 
(Liz Johnston) 

 
Date: 01/12/2023 
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Development Services Department 
Staff Recommendations Concerning Required Findings 

 
 
Project Name: Evergreen Drainage Improvements SP-2022-0056D (W/R SP-

2020-0148D) 
Ordinance Standard: Watershed Protection Ordinance (current code) 
Variance Request: Request to vary from LDC 25-8-261(C)(1)(a) to reduce the 

Critical Environmental Feature (CEF) setback to 50’ and LDC 
25-8-281(C)(2)(b) to allow construction within the reduced 50’ 
CEF setback 

 
 
Include an explanation with each applicable finding of fact. 
 
A. Land Use Commission variance determinations from Chapter 25-8-41 of the City Code: 
 

1. The requirement will deprive the applicant of a privilege available to owners of 
similarly situated property with approximately contemporaneous development 
subject to similar code requirements. 

  
No The current submitted plan set does not indicate how the project site 
would be developed beyond the proposed modification of the CWQZ and 100-
yr floodplain and the associated impacts to the wetland CEF. Based on the 
limited information provided, this reviewer is unable to determine that the 
applicant would be deprived of a privilege available to owners of a “similarly 
situated property with approximately contemporaneous development subject to 
similar code requirements”. There does not appear to be precedent indicating as 
such. 

 
 2. The variance: 

a) Is not necessitated by the scale, layout, construction method, or other 
design decision made by the applicant, unless the design decision 
provides greater overall environmental protection than is achievable 
without the variance; 

 
No  The current submitted plan set does not indicate how the 
project site would be developed beyond the proposed modification of 
the CWQZ and 100-yr floodplain and the associated impacts to the 
wetland CEF. Based on the limited information provided, this reviewer 
is unable to determine that the variance is necessitated by the scale, 
layout, construction method, or other design decision made by the 
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applicant or if it provides greater overall environmental protection than 
is achievable without the variance. 
 

b) Is the minimum deviation from the code requirement necessary to 
allow a reasonable use of the property; 

 
No The current submitted plan set does not indicate how the 
project site would be developed beyond the proposed modification of 
the CWQZ and 100-yr floodplain and the associated impacts to the 
wetland CEF. Based on the limited information provided, this reviewer 
is unable to determine that the variance requested would be the 
minimum deviation from the code requirement necessary to allow a 
reasonable use of the property. 

 
c) Does not create a significant probability of harmful environmental 

consequences. 
 

No The current submitted plan set does not provide restoration or 
mitigation for floodplain impacts compliant with ECM 1.7, wetland 
Critical Environmental Feature mitigation compliant with ECM 1.10.4 
or any alternative strategies that would reduce the probability of 
harmful environmental consequences.  
 
Additionally, without information on how the project site would be 
developed beyond the proposed modification of the CWQZ and 100-yr 
floodplain and the associated impacts to the wetland CEF, it is not 
possible to determine that the combined effect of improvements do not 
create a significant probability of harmful environmental consequences. 

 
3. Development with the variance will result in water quality that is at least equal 

to the water quality achievable without the variance. 
 
No The current submitted plan set does not provide restoration or 
mitigation for floodplain impacts compliant with ECM 1.7, wetland Critical 
Environmental Feature mitigation compliant with ECM 1.10.4 or any 
alternative strategies that would be protective of water quality.  

 
Additionally, without information on how the project site would be developed 
beyond the proposed modification of the CWQZ and 100-yr floodplain and the 
associated impacts to the wetland CEF, it is not possible to determine that 
development with the variance will result in water quality that is at least equal 
to the water quality achievable without the variance. 

 
B. The Land Use Commission may grant a variance from a requirement of Section 25-8-422 

(Water Supply Suburban Water Quality Transition Zone), Section 25-8-452 (Water 
Supply Rural Water Quality Transition Zone), Section 25-8-482 (Barton Springs Zone 
Water Quality Transition Zone), Section 25-8-368 (Restrictions on Development 
Impacting Lake Austin, Lady Bird Lake, and Lake Walter E. Long), or Article 7, Division 
1 ( Critical Water Quality Zone Restrictions ), after determining that:: 

 
1. The criteria for granting a variance in Subsection (A) are met; 
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No The criteria in Subsection (A) have not been met.  
 

2. The requirement for which a variance is requested prevents a reasonable, 
economic use of the entire property; 
 
No The applicant has not proposed an economic use of the property at this 

time. 
 

3. The variance is the minimum deviation from the code requirement necessary to 
allow a reasonable, economic use of the entire property. 
 
No  The applicant has not submitted a project by which staff can determine 

whether or not the variance is the minimum deviation from the code 
requirement necessary to allow a reasonable, economic use of the 
property.  

 
 

Staff Determination: Staff determines that the findings of fact have not been met. Staff does not 
recommend this variance. 
 
Wetland Biologist 
Reviewer (WPD) 

 
_____________________________ 
(Miranda Reinhard) 

 
Date: 1/12/2023 

 
Environmental 
Conservation Program 
Manager (WPD) 

 
_____________________________ 
(John Clement) 

 
Date: 1/12/2023  

 
Deputy Environmental 
Officer (WPD) 

 
_____________________________ 
(Liz Johnston) 

 
Date: 01/12/2023 
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ENVIRONMENTAL COMMISSION VARIANCE APPLICATION FORM  

 

 

 

PROJECT DESCRIPTION 
Applicant Contact Information 
 
Name of Applicant 1800 Evergreen Development, LLC 

Street Address 169 Griffin Blvd Suite 106 

City State ZIP Code Panama City Beach, FL 32413 

Work Phone 512-633-7960 

E-Mail Address reaster@coastproductsusa.com 

Variance Case Information 

Case Name  Evergreen Drainage Improvements 

Case Number SP-2022-0056D (W/R SP-2020-148D) 

Address or Location 1800 Evergreen Avenue, Austin, Texas 78701 

Environmental Reviewer 
Name 

Mike McDougal 

Environmental Resource 
Management / Wetlands 
Biologist Reviewer Name 

Miranda Reinhard 

Applicable Ordinance / Code §25-8-261(G)  

Watershed Name West Bouldin Creek 

Watershed Classification ■ Urban             ☐  Suburban    ☐Water Supply Suburban 

☐Water Supply Rural               ☐ Barton Springs Zone 
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Edwards Aquifer Recharge 
Zone  

☐ Barton Springs Segment       ☐ Northern Edwards Segment        

■ Not in Edwards Aquifer Zones 

Edwards Aquifer 
Contributing Zone 

☐ Yes     ■ No        
  

Distance to Nearest 
Classified Waterway 

On the property. 

Water and Wastewater 
service to be provided by 

Austin Water (City of Austin) 

Request 
 

The variance request is as follows (Cite code references):   

§25-8-261(G) (Development within CWQZ—floodplain modification)   

 

Impervious cover 

square footage: 

acreage: 

 percentage: 

Existing 

___0_____ 

___0_____ 

___0_____ 

Proposed 

___0_____ 

___0_____ 

___0_____ 

Provide general 
description of the 
property (slope 
range, elevation 
range, summary of 
vegetation / trees, 
summary of the 
geology, CWQZ, 
WQTZ, CEFs, 
floodplain, heritage 
trees, any other 
notable or 
outstanding 
characteristics of the 
property) 

The Property is a 0.754-acre undeveloped parcel located at the corner of West 

Mary St. (“Mary”) and Evergreen Ave (“Evergreen”). The Property is the last 

undeveloped portion of Lot 14, Evergreen Heights subdivision recorded in Volume 

Z, Page 614, Plat Records of Travis County, Texas (“Evergreen Heights Plat”). 
The Property is also the last undeveloped parcel on the block bounded by South 

Lamar, Evergreen, West Mary and Heather. See Exhibits 1 and 6. 

 

The waterway on the Property receives stormwater from an enclosed storm sewer 

system draining approximately 77 acres west of South Lamar. See Exhibit 2. The 

waterway is classified as a Minor Waterway. The waterway on this tract (and 81 

feet on the adjacent tract to the west; 300 feet in total length) is the ONLY portion 

of this waterway that is not within an enclosed storm sewer. See Exhibits 1, 2, 12, 
13, and 14. 
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Stormwater from west of Lamar passes through a neighborhood storm sewer 

collection system, then through two 4’ X 4’ TxDOT constructed box culverts under 

South Lamar, crosses an adjacent lot in a narrow open channel before entering the 

Property. The waterway continues as an open channel as it crosses the Property 

until it reaches the Evergreen ROW. The enclosed storm sewer system resumes 

as stormwater drains through a City constructed single 5’ X 6’ culvert in the 

Evergreen ROW adjacent to the Property (“Evergreen Culvert”). The Evergreen 

Culvert goes approximately 500 feet to the north within the Evergreen ROW before 

turning east and discharging into West Bouldin Creek. See Exhibits 13 and 14. 

  

Elevations on the Property range from 528’ at the low point of the waterway  

adjacent to the Evergreen Culvert to 539’ near the northwest corner of the Property. 

See Exhibits 1b and 3. The City of Austin fully developed 100-year Atlas14 

floodplain (“Floodplain”) varies in elevation across the tract ranging from 

approximately 533’ at Evergreen Ave. to 537’ at the northwest corner of the 

Property. See Exhibit 7. The average slope of the Property is 2.8 percent, which is 

considered flat, but with a gentle slope. The Property is relatively open and has 

numerous large trees including several heritage trees. See Exhibit 4 

 

The Evergreen Heights Plat shows a waterway running through the middle of the 

233’ wide Lot 14. See Exhibit 6. The waterway was moved (apparently at some 

point prior to 1955) more than 100’ to its current location along the Property’s 

southwest property line as a part of drainage project under South Lamar.  

 

The City of Austin Floodplain and CWQZ encompass all the Property except for 

approximately 3,800 square feet near the northwest corner. This small area has no 

frontage on a public road. See Exhibit 7. 

 

The Environmental Resource Inventory (ERI) prepared by Horizon Environmental 

(2019) identifies the bottom of the waterway on the Property as a wetland (“CEF”). 

Based on available information, retained water in the waterway channel is due to 

the design of the adjacent Evergreen Culvert. The 150’ CEF setback covers the 

entire Property. See Exhibit 7. Variance applications relating to the CEF setback 

have been submitted concurrently with this application. 
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The Property has approximately 47.50’ of frontage on West Mary. Driveway access 

to West Mary is not possible due to the waterway, the Floodplain, the CWQZ and 

proximity to the Evergreen/West Mary intersection. See Exhibit 3 and 16. 

 

The Property has approximately 131.5’ of frontage on Evergreen. Driveway access 

to Evergreen is limited due to the Floodplain, CWQZ, and a 24” pecan tree located 

approximately 73 feet from West Mary Street. The ½ Critical Root Zone is 25’ from 

the north property line, which is too close to the adjacent property to construct a 

code compliant driveway. See Exhibit 7. 

 

The applicant has requested and obtained a waiver from the Public Works 

Department to allow placement of a driveway near the northern property line to 

avoid the ½ Critical Root Zone of the 24” Pecan tree. See Exhibit 8.  
 
While the driveway waiver saves the Pecan tree, the requested variance is still 

necessary to construct a driveway as shown on Exhibit 8. 

Clearly indicate in what 
way the proposed project 
does not comply with 
current Code (include 
maps and exhibits) 

 

A variance is requested to allow modification of the Floodplain within a 

CWQZ. See Exhibit 9 and 10. 

The proposed project would modify the Floodplain to a width of 50’ from  

the centerline of the waterway by benching the eastern overbank. The 

proposed Floodplain modification would take place within the CWQZ. See 

Exhibit 9 and 10. Upon completion of the proposed Floodplain 

modification, the CQWZ would be 50’ from the centerline of the waterway 

pursuant to  §25-8-92(C)(1). 

If a 150-foot setback from the CEF is applied to the Property, no portion of 

the Property can be developed. See Exhibit 3.  

If the CWQZ variance and accompanying CEF variances are granted, the 

Property would have approximately 33 feet of Evergreen frontage outside 

of the modified 50’ wide Floodplain, 50’ CWQZ, and 50’ CEF setback. With 

the Public Works Department waiver, a driveway can be constructed within 

the 25’ between the edge of the ½ Critical Root Zone and the property line. 

See Exhibit 8. 
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FINDINGS OF FACT  
As required in LDC Section 25-8-41, in order to grant a variance, the Land Use Commission must make 
the following findings of fact:   

Include an explanation with each applicable finding of fact. 

Project:             Evergreen Drainage Improvements (SP-2022-0056D) 

Ordinances:    §25-8-261(G) (Floodplain Modification in CWQZ). 

A. Land Use Commission variance determinations from Chapter 25-8-41 of the City Code: 
 

1. The requirement will deprive the applicant of a privilege available to owners of similarly 
situated property with approximately contemporaneous development subject to similar 
code requirements. 

  
Yes / No  

Yes. The Property cannot be developed without the requested variance. The Property is the last 

undeveloped parcel of land in the block bounded by Evergreen Avenue, West Mary, Heather, 

and South Lamar. The Property is surrounded by development or roads on all sides. The 

waterway in question is an enclosed storm sewer line upstream and downstream of the Property 

which has allowed the surrounding area to develop. The most recent plat and development 

approvals in the adjacent to the Property include: 

a) Resubdivision of a Portion of Lot 14 of Evergreen Heights (C8-2012-0117.OA), recorded 

in Document No. 201300205, TCOPR (“Garadi Plat”). A portion of the .333 acres in the Giraldi 

Plat is located between the Property and South Lamar and is crossed by the same waterway. 

The Garadi Plat shows the CWQZ limited to 50’ in width and a 10’ wide drainage easement. 

See Exhibit 12 for a copy of Garadi Plat. 

b) City CIP project Evergreen Avenue Drainage Improvements (SP-98-0163D) constructed 

an inlet structure along the Property’s Evergreen frontage, and then a 6’ X 5’ culvert northward 

in Evergreen and then east toward West Bouldin Creek. Although the City Code required 

A 25” American Elm (# 492 on tree survey) and 23” Cedar Elm (# 347 on 

tree survey) would have to be removed to construct the proposed 

floodplain modification.  
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identification of CEFs within 150 feet of the project, there is no reference in the construction 

sheets to a wetland, CEF, or CWQZ on the Property. See Exhibits 13 and 14. 

 2. The variance: 
a) Is not necessitated by the scale, layout, construction method, or other design 

decision made by the applicant, unless the design decision provides greater 
overall environmental protection than is achievable without the variance; 

 
 Yes / No  

Yes. The variance is needed to allow any development of the Property. Without the variances, 

driveway access to and development of the Property is impossible. There is no alternative 

scale, layout, construction method or other design decision that would obviate the need for the 

requested variances. See Exhibit 7. 

The CWQZ and Floodplain encompass 100% of the Property’s frontage on public roads--

Evergreen and West Mary.  

b) Is the minimum deviation from the code requirement necessary to allow a 
reasonable use of the property; 

 
 Yes / No  

Yes. The width of the Floodplain and CWQZ in Urban Watersheds may be reduced to 50’from 

the centerline of the waterway. Section 25-8-92(c)(1). A separate Land Use Commission 

variance application has been submitted to reduce the CEF setback 50’ if the CEF is otherwise 

protected. The waterway would be modified to convey and contain runoff from the 100-year 

storm event within the modified Floodplain. The proposed mitigation and restoration of riparian 

area plan is shown in Exhibit 15. Construction of the driveway will not affect the CEF because 

runoff will be directed to on-site water quality ponds or, for the initial apron, to the downstream 

storm sewer.  

c) Does not create a significant probability of harmful environmental 
consequences. 

 
 Yes / No  

Yes. On-site water quality ponds compliant with City requirements will be provided for 

impervious cover on the Property. The modified Floodplain will enhance vegetative filtration 

by slowing the velocity of runoff. The waterway bottom will be protected during and after 
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construction. Riparian restoration will be installed within the modified Floodplain but outside 

of the waterway bottom. 

3. Development with the variance will result in water quality that is at least equal to the 
water quality achievable without the variance. 
 

Yes / No  

Yes, without the approval of the requested variance, the Property will remain vacant and provide 

minimal, if any, water quality benefit. On-site water quality ponds will treat runoff from 

impervious cover on the Property. The modified Floodplain will enhance vegetative filtration by 

slowing the velocity of runoff. The waterway bottom will be protected during and after 

construction. Riparian restoration will be installed within the modified Floodplain but outside of 

the waterway bottom. 

B. Additional Land Use Commission variance determinations for a requirement of Section 25-8-422 
(Water Quality Transition Zone), Section 25-8-452 (Water Quality Transition Zone), Article 7, 
Division 1 (Critical Water Quality Zone Restrictions), or Section 25-8-368 (Restrictions on 
Development Impacting Lake Austin, Lady Bird Lake, and Lake Walter E. Long): 

 
1. The criteria for granting a variance in Subsection (A) are met; 
 

Yes / No  
 
2. The requirement for which a variance is requested prevents a reasonable, economic use 

of the entire property; 
 
Yes / No  

Yes. The variance is needed to allow any development of the Property. Driveway access to 

and development of the Property is impossible without the approval the requested variance. 

The CWQZ and Floodplain encompass 100% of the Property’s frontage on public roads--

Evergreen and West Mary. Even with the driveway waiver, the driveway would intrude into the 

Floodplain, CWQZ and the CEF setback area. The City Council determined the reasonable 

use of the Property by zoning the Property CS-MU-CO by Ordinance No. 010329-46. See 

Exhibit 17. 

 
3. The variance is the minimum deviation from the code requirement necessary to allow a 

reasonable, economic use of the entire property. 
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Yes / No  

Yes. Floodplains and CWQZs in Urban Watersheds may be reduced to 50’ in width. See §§25-

8-261(E) & (H). The variance requests modification of the Floodplain within the CQWZ and 

approval to limit the width of the modified Floodplain and modified CWQZ to 50’ from the 

centerline of the waterway. The CEF will be protected from disturbance during construction. 

The riparian area of the waterway will be restored.  

The Property contains 32,844 square feet and is currently undevelopable due to its limited 

frontage on Evergreen and Mary. The Floodplain and CWQZ setback limitations prohibit a 

driveway onto Evergreen and all development on the Property. A 50’ wide Floodplain/CWQZ 

would contain approximately 14,069 square feet or approximately 42.8% of the net site (after 

dedication of 1,105 square feet for right of way for Evergreen Ave.  

If this CWQZ variance request and the CEF variances are granted, an estimated 18,000 square 

feet or 54% of the gross site would be available for development. 

 
The estimated 18,000 square feet would then be subjected to all other development 

regulations, including, tree ordinances, compatibility standards, Commercial Design 

Standards, and Fire Code requirement for a drive adjacent to buildings on the Property. 

  
 
 
 
**Variance approval requires all above affirmative findings. 
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A  

 

Exhibits for Commission Variance 
 

o Aerial photos of the site 

o Site photos 

o Aerial photos of the vicinity 

o Context Map—A map illustrating the subject property in relation to developments in the 
vicinity to include nearby major streets and waterways 

o Topographic Map - A topographic map is recommended if a significant grade change on 
the subject site exists or if there is a significant difference in grade in relation to 
adjacent properties. 

o For cut/fill variances, a plan sheet showing areas and depth of cut/fill with topographic 
elevations. 

o Site plan showing existing conditions if development exists currently on the property  

o Proposed Site Plan- full size electronic  or at least legible 11x17 showing proposed 
development, include tree survey if required as part of site or subdivision plan  

o Environmental Map – A map that shows pertinent features including Floodplain, CWQZ, 
WQTZ, CEFs, Setbacks, Recharge Zone, etc. 

o An Environmental Resource Inventory pursuant to ECM 1.3.0 (if required by 25-8-121)  

o Applicant’s variance request letter 
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ENVIRONMENTAL COMMISSION VARIANCE APPLICATION FORM  

 

 

 

PROJECT DESCRIPTION 
Applicant Contact Information 
 
Name of Applicant 1800 Evergreen Development., LLC 

Street Address 169 Griffin Blvd Suite 106 

City State ZIP Code Panama City Beach, FL 32413 

Work Phone 512-633-7960 

E-Mail Address reaster@coastproductsusa.com 

Variance Case Information 

Case Name  Evergreen Drainage Improvements 

Case Number SP-2022-0056D (W/R SP-2020-148D) 

Address or Location 1800 Evergreen Avenue, Austin, Texas 78701 

Environmental Reviewer 
Name 

Mike McDougal 

Environmental Resource 
Management / Wetlands 
Biologist Reviewer Name 

Miranda Reinhard 

Applicable Ordinance / Code §25-8-281(C)(1)(a) and §25-8-281(C)(2)(b) 

Watershed Name West Bouldin Creek 

Watershed Classification ■ Urban             ☐  Suburban    ☐Water Supply Suburban 

☐Water Supply Rural               ☐ Barton Springs Zone 
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Edwards Aquifer Recharge 
Zone  

☐ Barton Springs Segment       ☐ Northern Edwards Segment        

■ Not in Edwards Aquifer Zones 

Edwards Aquifer 
Contributing Zone 

☐ Yes     ■ No        
  

Distance to Nearest 
Classified Waterway 

On the property. 

Water and Wastewater 
service to be provided by 

Austin Water (City of Austin) 

Request 
 

The variance request is as follows (Cite code references):   

§25-8-281(C)(1)(a) (Reduction of CEF Setback to 50’) and  

§25-8-281(C)(2)(b) (Allow construction within 50’ CEF Setback) 

Impervious cover 

square footage: 

acreage: 

 percentage: 

Existing 

___0_____ 

___0_____ 

___0_____ 

Proposed 

___0_____ 

___0_____ 

___0_____ 

Provide general 
description of the 
property (slope 
range, elevation 
range, summary of 
vegetation / trees, 
summary of the 
geology, CWQZ, 
WQTZ, CEFs, 
floodplain, heritage 
trees, any other 
notable or 
outstanding 
characteristics of the 
property) 

The Property is a 0.754-acre undeveloped parcel located at the corner of West 

Mary St. (“Mary”) and Evergreen Ave (“Evergreen”). The Property is the last 

undeveloped portion of Lot 14, Evergreen Heights subdivision recorded in Volume 

Z, Page 614, Plat Records of Travis County, Texas (“Evergreen Heights Plat”). 
The Property is also the last undeveloped parcel on the block bounded by South 

Lamar, Evergreen, West Mary, and Heather. See Exhibits 1 and 6. 

 

The waterway on the Property receives stormwater from an enclosed storm sewer 

system draining approximately 77 acres west of South Lamar. See Exhibit 2. The 

waterway is classified as a Minor Waterway. The waterway on this tract and the 

adjacent lot to the west are the ONLY portion of this waterway that are not within 

an enclosed storm sewer system. See Exhibits 1, 2, 12, 13, and 14. 

 

Stormwater from west of Lamar passes through a neighborhood storm sewer 

collection system, then through two 4’ X 4’ TxDOT constructed box culverts under 
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South Lamar, crosses an adjacent lot in a narrow open channel before entering the 

Property. The waterway continues as an open channel as it crosses the Property 

until it reaches the Evergreen ROW. The enclosed storm sewer system resumes 

as stormwater drains through a City constructed single 5’ X 6’ culvert in the 

Evergreen ROW adjacent to the Property (“Evergreen Culvert”). The Evergreen 

Culvert goes approximately 500 feet to the north within the Evergreen ROW before 

turning east and discharging into West Bouldin Creek. See Exhibits 13 and 14. 

  

Elevations on the Property range from 528’ at the low point of the waterway 

adjacent to the Evergreen Culvert to 539’ near the northwest corner of the Property. 

See Exhibits 1b and 3. The City of Austin fully developed 100-year Atlas14 

floodplain (“Floodplain”) varies in elevation across the tract ranging from 

approximately 533’ at Evergreen Ave. to 537’ at the northwest corner of the 

Property. See Exhibit 7. The average slope of the Property is 2.8 percent, which is 

considered flat, but with a gentle slope. The Property is relatively open and has 

numerous large trees including several heritage trees. See Exhibit 4 

 

The Evergreen Heights Plat shows a waterway running through the middle of the 

233’ wide Lot 14. See Exhibit 6. The waterway was moved (at some point prior to 

1955) more than 100’ to its current location along the Property’s southwest property 

line as a part of drainage project under South Lamar.  

 

The Floodplain and CWQZ encompass all the Property except for approximately 

3,800 square feet near the northwest corner. This small area has no frontage on a 

public road. See Exhibit 7. 

 

The Environmental Resource Inventory (ERI) prepared by Horizon Environmental 

(2019) identifies the bottom of the waterway on the Property as a wetland (“CEF”). 

More precisely, Horizon describes the CEF as being five feet wide and the entire 

length of the waterway on the Property. Therefore, the 150’ CEF setback covers 

the entire Property. See Exhibit 7 

 

The Property has approximately 47.50’ of frontage on West Mary. Driveway access 

to West Mary is not possible due to the waterway, Floodplain, and proximity to the 

Evergreen/West Mary intersection. See Exhibit 3 and 16. 
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The Property has approximately 131.5’ of frontage on Evergreen. Driveway access 

to Evergreen is currently prohibited by Floodplain, CWQZ, and CEF regulations. 

Additionally, there is a 24” pecan tree located approximately 73 feet from West Mary 

Street. The ½ Critical Root Zone is 25’ from the north property line, which is too 

close to the adjacent property to construct a code compliant driveway. See Exhibit 
7. 

 

The applicant has requested and obtained a waiver from the Public Works 

Department to allow placement of a driveway near the northern property line to 

avoid the ½ Critical Root Zone of the 24” Pecan tree. See Exhibit 8.  
 
While the driveway waiver saves the Pecan tree, the requested variances are still 

necessary to construct a driveway as shown on Exhibit 8. 

Clearly indicate in what 
way the proposed project 
does not comply with 
current Code (include 
maps and exhibits) 

 

Variances are being requested to reduce the CEF setback to 50 feet and 

to allow construction within the 50-foot CEF setback to modify the 

floodplain on the Property. See Exhibit 9 and 10. 

The proposed project would modify the Floodplain to a width of 50’ from 

the centerline of the waterway by benching the eastern overbank. See 

Exhibits 3, 9, and 12. The proposed Floodplain modification would take 

place within a CEF setback because the entire site is within the 150’ CEF 

setback. See Exhibit 9 and 10. Upon completion of the proposed 

Floodplain modification, the CQWZ would be 50’ from the centerline of the 

waterway pursuant to §25-8-92(C)(1).  

The applicant requests a variance to reduce the CEF setback to 50’ so that 

there is a single regulatory line protecting the waterway and the CEF and 

the remainder of the Property can be developed. 

If the requested variances are granted, the Property would have 

approximately 33 feet of Evergreen frontage outside of the modified 50’ 

wide Floodplain, 50’ CWQZ, and 50’ CEF setback. With the Public Works 

Department waiver, a driveway can be constructed within the 25’ between 

the edge of the ½ Critical Root Zone and the property line. See Exhibit 8. 
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FINDINGS OF FACT  
As required in LDC Section 25-8-41, in order to grant a variance, the Land Use Commission must make 
the following findings of fact:   

Include an explanation with each applicable finding of fact. 

Project:             Evergreen Drainage Improvements (SP-2022-0056D) 

Ordinances:    §25-8-281(C)(1)(a) (Reduction of CEF setback to 50’) and §25-8-281(C)(2)(b) (allow 

construction of the floodplain modification within the reduced 50’ CEF setback. 

A. Land Use Commission variance determinations from Chapter 25-8-41 of the City Code: 
 

1. The requirement will deprive the applicant of a privilege available to owners of similarly 
situated property with approximately contemporaneous development subject to similar 
code requirements. 

  
Yes / No  

Yes. The Property cannot be developed without the requested variances. The 150’ CEF setback 

covers the entire property and §25-8-281(C)(2)(b) prohibits construction within a CEF setback. 

Modification of the Floodplain requires construction within 50’ of the bottom of the waterway 

which is identified as a CEF. The Property is the last undeveloped parcel of land in the 

block bounded by Evergreen Avenue, West Mary, Heather, and South Lamar. The 

Property is also the recipient of externalities created by prior development of the area. 

Development and roads surround the Property on all sides. See Exhibit 1. As 

previously discussed, the waterway on the Property is a segment of a West Bouldin 

Creek contained in an enclosed storm sewer system in conjunction with development 

of the surrounding area upstream and downstream from the Property. The waterway 

was relocated on the Property in the 1950s in conjunction with road improvements to 

South Lamar Blvd.  

A 25” American Elm (# 492 on tree survey) and 23” Cedar Elm (# 347 on 

tree survey) would have to be removed to construct the proposed 

floodplain modification.  
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At the Evergreen Culvert, Evergreen Green Ave. has an elevation of ~532’ MSL which 

is approximately 4 feet higher than the adjacent low point of the Property (~528’ MSL). 

On the east side of Evergreen Ave. across from the Property, the ground elevation is 

516’ MSL which is approximately 16 feet lower than Evergreen Ave. The location of the 

waterway and how the waterway drains are the result of adjacent development. 

Therefore, the standing water in the waterway and the designation as wetlands are also 

the result of adjacent private and public development.  

The most recent plat and development approvals near the Property include: 

a) Resubdivision of a Portion of Lot 14 of Evergreen Heights (C8-2012-0117.OA), 

recorded in Document No. 201300205, TCOPR (“Garadi Plat”). A portion of the .333 

acres in the Giraldi Plat is located between the Property and South Lamar and is 

crossed by the same waterway. The Garadi Plat shows the CWQZ limited to 50’ in 

width and a 10’ wide drainage easement. See Exhibit 12 for a copy of Garadi Plat. 

b) City CIP project Evergreen Avenue Drainage Improvements (SP-98-0163D) 

constructed an inlet structure along the Property’s Evergreen frontage, and then a 6’ 

X 5’ culvert northward in Evergreen and then east toward West Bouldin Creek. 

Although the City Code requires the identification of CEFs within 150 feet of the 

project, there is no reference in the construction sheets to a wetland or CEF on the 

Property. This City CIP project limited work to within the Evergreen right of way. See 

Exhibits 13 and 14. 

c) SP-04-0377C applies to the property located at 1710 Evergreen which is the tract 

on the north side of the Property. According to the cover page of the approved and 

released site plan, there are no CEF’s within 150’ of the property. See Exhibit 24. The 

CEF on the Property is located approximately 83 feet from the tract located at 1710 

Evergreen. 

 2. The variance: 
a) Is not necessitated by the scale, layout, construction method, or other design 

decision made by the applicant, unless the design decision provides greater 
overall environmental protection than is achievable without the variance; 

 
 Yes / No  
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Yes. The 150’ CEF setback encompasses 100% of the Property, thus precluding all 

development of the Property. The Floodplain and CWQZ encompass all the Property except 

for approximately 3,800 square feet near the northwest corner. This small area has no frontage 

on a public road. See Exhibit 7. 

Approval of the variances is needed to allow any development of the Property. Without the 

variances, driveway access and floodplain modification are impossible, making the 

development of the Property impossible. There is no alternative scale, layout, construction 

method or other design decision that would obviate the need for the requested variances. 

Modifying the floodplain on the Property requires construction within the 50’ CEF setback. See 

Exhibit 7. 

b) Is the minimum deviation from the code requirement necessary to allow a 
reasonable use of the property; 

 
 Yes / No  

Yes. The width of the Floodplain and CWQZ in Urban Watersheds may be reduced to 50’ from 

the centerline of the waterway. Section 25-8-92(c)(1). A CEF setback may be reduced to 50’ 

if the CEF is otherwise protected. The waterway would be modified to convey and contain 

runoff from the 100-year storm event within the modified Floodplain. The Applicant proposes 

a 1:1 mitigation and restoration of riparian area plan. See Exhibit 15. Construction of the 

driveway will not affect the CEF because runoff will be directed to on-site water quality ponds 

or, for the initial apron, to the downstream storm sewer.  

c) Does not create a significant probability of harmful environmental 
consequences. 

 
 Yes / No  

Yes. On-site water quality ponds compliant with City requirements will be provided for 

impervious cover on the Property. The modified Floodplain will enhance vegetative filtration by 

slowing the velocity of runoff. The waterway bottom will be protected during and after 

construction. Riparian restoration will be installed within the modified Floodplain but outside of 

the waterway bottom. 

3. Development with the variance will result in water quality that is at least equal to the 
water quality achievable without the variance. 
 

Yes / No  
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Yes, without the requested variances, the Property will remain vacant and provide minimal, if 

any, water quality benefit. On-site water quality ponds will treat runoff from impervious cover 

on the Property. The modified Floodplain will enhance vegetative filtration by slowing the 

velocity of runoff. The waterway bottom will be protected during and after construction. Riparian 

restoration will be installed within the modified Floodplain but outside of the waterway bottom. 

B. Additional Land Use Commission variance determinations for a requirement of Section 25-8-422 
(Water Quality Transition Zone), Section 25-8-452 (Water Quality Transition Zone), Article 7, 
Division 1 (Critical Water Quality Zone Restrictions), or Section 25-8-368 (Restrictions on 
Development Impacting Lake Austin, Lady Bird Lake, and Lake Walter E. Long): 

 
1. The criteria for granting a variance in Subsection (A) are met; 
 

Yes / No  
 
2. The requirement for which a variance is requested prevents a reasonable, economic use 

of the entire property; 
 
Yes / No  

Yes. The variances are necessary to allow any development of the Property. Driveway access 

and floodplain modification on the Property are impossible without the variances. The 150’ CEF 

setback encompasses 100% of the Property. Reduction of the CEF setback to 50 feet is 

necessary to install a driveway onto Evergreen; otherwise, development of all portions of the 

Property is impossible and there can be no reasonable, economic use of the Property. 

Construction within the CEF setback is necessary to modify the floodplain and reduce the 

floodplain and CWQZ to 50’. The City Council determined the reasonable use of the Property 

by zoning the Property CS-MU-CO by Ordinance No. 010329-46. See Exhibit 17. 

 
3. The variance is the minimum deviation from the code requirement necessary to allow a 

reasonable, economic use of the entire property. 
 
Yes / No  

Yes. A CEF setback may be reduced to 50 feet if the CEF is otherwise protected. The variance 

requests approval to limit the width of the CEF setback to 50 feet from the centerline of the 

waterway and modification of the Floodplain within the 50’ CEF setback. The CEF will be 

protected from disturbance during construction. The riparian area of the waterway will be 

restored. See Exhibit 15. 
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The Property contains 32,844 square feet and is currently undevelopable due to its limited 

frontage on Evergreen and Mary. The Floodplain, CWQZ and CEF setback limitations prohibit 

a driveway onto Evergreen and all development on the Property. A 50’ wide Floodplain/CWQZ 

would contain approximately 14,069 square feet or approximately 42.8% of the net site (after 

dedication of 1,105 square feet for right of way for Evergreen Ave.  

If all variances are granted, an estimated 18,000 square feet or 54% of the gross site area 

would be available for development. 

 
The estimated 18,000 square feet would then be subjected to all other development 

regulations, including tree ordinances, compatibility standards, Commercial Design Standards, 

and Fire Code requirement for a drive adjacent to buildings on the Property. 

  
 
 
 
**Variance approval requires all above affirmative findings. 
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A  

 

Exhibits for Commission Variance 
 

o Aerial photos of the site 

o Site photos 

o Aerial photos of the vicinity 

o Context Map—A map illustrating the subject property in relation to developments in the 
vicinity to include nearby major streets and waterways 

o Topographic Map - A topographic map is recommended if a significant grade change on 
the subject site exists or if there is a significant difference in grade in relation to 
adjacent properties. 

o For cut/fill variances, a plan sheet showing areas and depth of cut/fill with topographic 
elevations. 

o Site plan showing existing conditions if development exists currently on the property  

o Proposed Site Plan- full size electronic  or at least legible 11x17 showing proposed 
development, include tree survey if required as part of site or subdivision plan  

o Environmental Map – A map that shows pertinent features including Floodplain, CWQZ, 
WQTZ, CEFs, Setbacks, Recharge Zone, etc. 

o An Environmental Resource Inventory pursuant to ECM 1.3.0 (if required by 25-8-121)  

o Applicant’s variance request letter 
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SNEED, VINE & PERRY 
A PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 
ESTABLISHED 1926 

 
2705 BEE CAVE ROAD, SUITE 160 

AUSTIN, TEXAS  78746 
TELEPHONE (512) 476-6955 FACSIMILE (512) 476-1825 

Writer’s Direct Dial: Writer’s e-mail address: 
(512) 517-0294 rkleeman@sneedvine.com  

January 9, 2023 
 
Land Use Commission 
City of Austin 
301 W. 2nd Street 
Austin, Texas 78701 
 

Re: 1800 1/2 Evergreen Ave.; Site Plan Application SP-2022-0056D (W/R SP-2021-0148D); 
Request for Land Use Commission Variances to Modify the Floodplain Within a Critical Water 
Quality Zone (§25-8-261) and within a CEF Setback (§25-8-281(C)(2)(b) and to Reduce the CEF 
Setback to 50’ §25-8-281(C)(2)(b) 

 

Dear Commissioners: 

1800 Evergreen Development, LLC (“Applicant”) owns an approximately 0.754-acre 
parcel of land located at 1800 1/2 Evergreen Avenue (“Property”). This firm represents the 
Applicant with respect to the above referenced site plan application to modify the floodplain on 
the Property to contain the 100-year storm event within a 50-foot wide open channel. On behalf of 
the Applicant, I submitted applications for the above referenced variances in July 2022.  

This letter replaces the letter I sent with the Variance Application Forms submitted last 
July.  At the suggestion of staff, the Applicant has updated the two Variance Application Forms 
that I am transmitting with this letter. The Variance Application Forms address the technical 
aspects of the proposed modification of the 100-year floodplain within an Urban Watershed critical 
water quality zone (“CWQZ”), the reduction of a CEF setback to 50’, and the modification of the 
100-year floodplain within the 50’ CEF setback. The Exhibits submitted last July and this letter 
supplement the updated Variance Application Forms. 

The Property 

The Property contains 0.754 acres and is the last undeveloped portion of Lot 14, Evergreen 
Heights Subdivision, recorded in Volume Z, Page 614, Plat Records of Travis County, Texas on 
April 28, 1897 (“Evergreen Heights Plat”). See Exhibit 6. Due to the configuration and size of 
the Property, a driveway to the Property must be located on Evergreen Ave.  
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The Evergreen Heights Plat shows a tributary of West Bouldin Creek (“Tributary”) 
crossing the east property line of the original Lot 14 at approximately the mid-point of Lot 14’s 
frontage on South Lamar Blvd.1  See Exhibit 6. The Tributary, as shown on the Evergreen Heights 
Plat, was filled in and moved to its present location before 1955 as part of a South Lamar Blvd. 
improvements project. The relocated Tributary now crosses the Property along the Property’s 
southeastern and eastern property lines. When TxDOT relocated the Tributary on the Property, 
TxDOT did not obtain a drainage easement. 

Around 1962, the City of Austin constructed a sanitary sewer line where the tributary had 
been located as shown on the Evergreen Heights Plat. See Exhibit 18. Except for the construction 
of a sanitary sewer line by the City, there are no City records of development on the Property. 

West Bouldin Creek Tributary 

West of Lamar Blvd, an enclosed storm sewer system contains and conveys the Tributary. 
The enclosed storm sewer system collects stormwater runoff from approximately 77 acres west of 
South Lamar and then crosses under South Lamar Blvd. through two 4’ x 4’box culverts installed 
by TxDOT (“Lamar Box Culverts”). See Exhibit 2. 

The South Lamar Box Culverts discharge stormwater onto a narrow portion of a .33-acre 
lot described in the Resubdivision of a Portion of Lot 14 of Evergreen Heights (C8-2012-
0117.OA), recorded in Document No. 201300205, Travis County Official Public Records 
(“Garadi Plat”). The Garadi Plat shows the CWQZ limited to 50’ from the center line of the 
Tributary as well as a 10’ wide drainage easement. See Exhibit 11 for a copy of Garadi Plat. The 
segment of the Tributary crossing the Garadi Plat is an approximately 80 feet long open channel. 
See Exhibit 12 for a close up of the actual plat drawing. The Garadi Plat has one lot (“Garadi 
Lot”). 

The Tributary on the Property is an open channel until it returns to an enclosed storm sewer 
in the Evergreen Ave. right of way. In sum, nearly the entire length of the Tributary is contained 
in an enclosed storm sewer system except for the open channel between South Lamar and 
Evergreen Ave. and the last segment between Evergreen Ave. and West Bouldin Creek. 

Adjacent Development 

The Property is the last undeveloped parcel on the block bounded by South Lamar, 
Evergreen Ave., West Mary St., and Heather St. See Exhibit 1. 

Two adjacent tracts have existing development within 50 feet of the centerline the open 
channel portion of the Tributary on the Property and the Garadi Lot. See Exhibit 5 and 5b. The 
red building is Austin’s Pizza located at 1817 South Lamar. According to the Travis Central 

 
1 In 1897, South Lamar was located where Evergreen Ave. is currently located. 
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Appraisal District (“TCAD”) records, the Austin’s Pizza building was constructed in 1966. 
Viewing the eastern portion of the Austin’s Pizza tract from the Property, one can see that a 
significant amount of fill was placed on the Austin’s Pizza tract to bring the back portion the tract 
to the approximate elevation of West Mary Street. The Austin’s Pizza tract has a driveway onto 
West Mary Street. As a result of the significant fill on the Austin’s Pizza tract, the Tributary is 
pushed onto the Property.  

The blue building shown in Exhibits 5 and 5b is located at 1807 South Lamar on the 
Garadi Lot. According to TCAD records, the blue building is a manufactured structure placed on 
the Garadi Lot in 1995. The blue building appears to be used as a used car lot. 

In 1998, the City obtained a site development permit for a CIP project known as the 
Evergreen Avenue Drainage Improvements (SP-98-0163D). The CIP project replaced a storm 
sewer pipe with a single barrel 6’ by 5’ box culvert constructed adjacent to the eastern edge of the 
Property in the Evergreen Ave. right of way (“Evergreen Culvert”). The Evergreen Culvert 
project included the construction of an enclosed storm sewer extending approximately 500 feet 
from the Evergreen Culvert to the north within the Evergreen ROW before turning east and 
discharging into West Bouldin Creek. See Exhibits 13 and 14.  The stated purpose of the 
Evergreen Culvert project was to protect the historic house known as Millbrook, located at 1803 
Evergreen (across Evergreen from the Property) and to provide drainage improvements for 
Evergreen Avenue itself.2 See Exhibit 19. Prior to the Evergreen Culvert project, stormwater 
passed straight under Evergreen and discharged onto the lot with the historic house. 

Sheet 3 of the released site development plans for the Evergreen Culvert project shows the 
results of a tree survey on the Property but do not identify a wetland or other CEF on the Property. 
See Exhibit 13. The cover sheet of the plans contains the statement “The City of Austin has 
reviewed this plan for compliance with city development regulations only.” See Exhibit 21. An 
Environmental Site Assessment (ERSI today) should have been required due to the CWQZ on the 
Property. Assuming site development plans for the Evergreen Culvert complied with City 
development regulations in effect in 1998, then the absence of a wetland or a CEF on the plans 
means there was no wetland or CEF on the Property. 

As discussed in more detail below, the City commissioned Holt Planners to prepare a 
Development Analysis of the Property in 2003 based on then current City regulations. The Holt 

 
2 Engineers Summary Letter for the Evergreen Avenue Drainage Improvements Single Barrel 6’ x 5’ Box Culvert 
and Storm Sewer prepared for the City of Austin Drainage Utility Department by Espey, Padden Consultants, Inc; 
April 17, 1998. See Exhibit 19. The Engineer’s Summary Letter was included in a September 15, 2003 
Development Analysis of the Property prepared by Holt Planners on behalf of the City. The entire Holt report is 
Exhibit 20. 
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Report references the CWQZ on the Property but makes no mention of wetlands existing on the 
Property. 

In 2005, the City approved and released site development plans for the tract on the 
northside of the Property located at 1710 Evergreen Ave. (SP-04-0377C). The site development 
plans state there is no CEF located within 150’ of 1710 Evergreen property. The southeast corner 
of 1710 Evergreen is less than 90 feet from where the Tributary enters the Evergreen Culvert and 
the CEF on the Property begins. See Exhibits 3 and 7. 

The application, review comments and updates for the Garadi Plat recorded in 2013 do not 
mention a CEF being located on the Property. 

The above referenced applications and the 2003 Holt Development Analysis did not detect 
the CEF. Either the CEF did not exist on the Property before the Evergreen Culvert project, or the 
design of the Evergreen Culvert caused the Tributary to not fully drain from the Property and led 
to the evolution of a wetland or a much larger wetland on the Property.  

Even if artificially created, the CEF is not exempt from current City CEF regulations and 
the requested variances are needed. Nevertheless, how and when the CEF was created should be 
significant consideration in favor of granting the CEF related variances. 

Proposed Modification of the Floodplain 

The Applicant proposes to modify the floodplain on the Property to contain the 100-year 
storm event within a 50-foot wide open channel and to restore the riparian area within the 50’ 
floodplain but outside of the bottom of the Tributary on the Property. 

The proposed project would modify the Floodplain to a width of 50’ from the centerline of 
the waterway by benching the eastern overbank. See Exhibits 3, 9, and 12. The proposed 
Floodplain modification would take place within a CEF setback because the entire site is within 
the 150’ CEF setback. See Exhibit 9 and 10. Upon completion of the proposed Floodplain 
modification, the CQWZ would be 50’ from the centerline of the waterway pursuant to  §25-8-
92(C)(1).  

The Applicant requests approval of the variances to allow modification of the Floodplain 
within a CEF setback and the CWQZ. See Exhibit 9 and 10. The Applicant also requests a 
variance to reduce the CEF setback to 50’ so that there is a single regulatory line protecting the 
waterway and the CEF and the remainder of the Property can be developed. 

If the requested variances are granted, the Property would have approximately 33 feet of 
frontage on Evergreen Ave. outside of the modified 50’ wide Floodplain, 50’ CWQZ, and 50’ CEF 
setback. With the Public Works Department waiver, a driveway can be constructed within the 25’ 
between the edge of the ½ Critical Root Zone and the property line. See Exhibit 8. 
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The proposed channel design is consistent with previously approved modifications of 
floodplains within the Urban Watersheds. If the proposed floodplain modification is completed 
and the CWQZ and 100-year floodplain are limited to 50’ from the center line of the tributary, the 
50’ wide Floodplain/CWQZ would contain approximately 14,069 square feet or approximately 
42.8% of the net area of the Property (after dedication of 1,105 square feet for right of way for 
Evergreen Ave.). An estimated 18,000 square feet (54%) of the Property would be available for 
development. See Exhibits 9 and 10. 

The proposed floodplain modification includes restoration and enhancement of the 
Tributary riparian area and protection of the CEF. See Exhibit 15. 

Impact of Changing City Regulations 

By Ordinance No. 010329-46, the City zoned the Property CS-MU-CO with the support of 
the Zilker Neighborhood Alliance. The staff report in the Council backup material for Case C14-
01-0009 contains the following statement: 

“According to flood plain maps, there is no flood plain within the project area.” See 
Exhibit 22, PDF Page 4. 
 
The Applicant acquired the Property on August 15, 2002. In July 2003, the City sent the 

Applicant a Notice of Intent to Acquire the Property. See Exhibit 17. As part of the City’s 
acquisition and appraisal process, the City retained Holt Planners to prepare a Development 
Analysis of the Property (“Holt Report”). See Exhibit 20. The Holt Report discusses the required 
fifty foot wide minimum CWQZ on the Property. See PDF page 14 of Exhibit 20. The Holt Report 
applied then current City Code which authorized administrative approval of floodplain 
modifications within the CWQZ of Urban Watersheds. The Holt Report concluded that the 
proposed Evergreen Live Work Lofts mixed-use project3 could be constructed on the Property 
after the CWQZ is limited to fifty feet of width. See PDF pages 17-18 of Exhibit 20.  

Under Section 25-8-261, no buildings or improvements can be constructed on the Property 
without the approval of the requested variances. CWQZ regulations prohibit the construction of a 
driveway onto Evergreen Ave. and modification of the Floodplain. See Exhibit 3 and 16. 
Likewise, without the requested CEF variances, the CEF setback also prohibits the construction of 
a driveway onto Evergreen and modification of the Floodplain. The existing defined channel is too 
narrow to contain runoff from large rain events. Under current conditions, runoff from large rain 
events will flow over the curb and flow onto Evergreen Ave. See Exhibit 4. 

If the requested variances are denied, then no development may occur on the Property.  

 
3 A preliminary site plan for the Evergreen Live Work Lofts project was submitted to the City in 2001 as part of a 
Development Assessment application 
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 The scale of the project my client intends to construct on the Property has changed little 
since the 2001 Development Assessment after the re-zoning of the Property and the 2003 Holt 
Development Analysis. Unlike nearly all other development in the drainage basin of this tributary, 
the proposed project will maintain an open channel for the Tributary, enhance the riparian area, 
provide water quality treatment, and protect the wetlands CEF. 

Staff Recommendations 
 

As of the date of this letter I have not seen the staff report or recommendations regarding 
the requested variances. Based on prior discussions and communications with staff, I expect staff 
will not make a recommendation regarding the findings of fact on “reasonable use” and “minimum 
deviation from code requirements.” If staff does not make recommendations on these two findings 
of fact, please consider the following: 

1. The size, location, and configuration of the Property limits the amount of tweaking 
that can be done to achieve minimum deviation from code requirements. 

2. The Property constitutes less than one percent of the fully developed watershed of 
the Tributary. Even if minimum deviation could be achieved, the environmental 
benefit would be undetectable in the context of the watershed.  

3. The City Council determines the appropriate use of property through zoning. The 
Property is zoned CS-MU-CO. 

4. In 2020, the City Council rezoned approximately 1.3 acres located at the 
intersection of Mary Street and Evergreen to CS-MU and GO-MU-H. The historic 
house the Evergreen project intended to protect is located on the 1.3-acre tract. 

5. The 2020 rezoning of the adjacent property indicates that the City Council still 
considers mixed-use development the reasonable use of land in this area, including 
the Property. 
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On behalf of the Applicant, I respectfully ask for the approval of the requested variances. 
 

Please let me know if you have any questions. 
 

Very truly yours, 
 

SNEED, VINE & PERRY,  
A PROFESSIONAL CORPORATION 

 

By:  
Robert J. Kleeman 

 
Cc: Robert Easter 
 Ric Thompson 
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