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CITY OF AUSTIN
Board of Adjustment
Decision Sheet

ITEMO02
DATE: Monday October 13, 2025 CASE NUMBER: C15-2025-0035

__Y___ Thomas Ates (D1)
__Y__ BiancaAMedina-Leal (D2)
__Y__ JessicaCohen (D3)
__Y___ Yung-juKim (D4)
__Y__ Melissa Hawthorne (D5)
__Y___ Haseeb Abdullah (D6)
__Y___ Sameer S Birring (D7)
__Y___ Margaret Shahrestani (D8)
__Y___ BrianPoteet (D9)

- MichaelVon Ohlen (D10)

Y __ Jeffery L Bowen (M)

__Y__ CorryLArcher-mcclellan (Alternate) (M)
___ - Suzanne Valentine (Alternate) (M)
___-____VACANT (Alternate) (M)

APPELLANT: Bob Kaler and Carol Journeay
OWNER: Kateryna Luschchenko
ADDRESS: 205 34TH ST

APPEAL REQUESTED: The appellant has filed an appeal challenging the approval of a
building permit (BP No. 2025-072930) and related construction plans for proposed
development of a three-unit residential use at 205 East 34" Street, Austin, TX 78705. The
appeal alleges that City staff’s decision to approve the permit failed to comply with
applicable zoning regulations, including requirements of the North University Neighborhood
Conservation-Neighborhood Plan (NCCD-NP) Combining District (Ordinance No. 040826-58)
and/or Chapter 25-2 relating to required setbacks, limits on gross floor area, and other site
development standards, as well as requirements for development applications in Section 25-
1-82 (Non-Subdivision Application Requirements and Expiration).

Note:

. Ordinance No. 040826-58 North University Neighborhood Conservation Combining District

Part 6 General Provisions. Except as otherwise provided in this ordinance, the following provisions apply to all property within
the NCCD-NP. This section does not apply to Waller Creek/Seminary District 7 or District 7A.

. Section 3 - Street yard setbacks.

a. Front yard setback. The minimum front yard setback equals the average of the front yard setbacks of the principal
single-family buildings on the same side of the street of a block. The maximum setback may not exceed the average setback by
more than five feet.

. Part 7 RESIDENTIAL DISTRICT. The Residential District is intended to protect the original buildings and development
patterns of the neighborhood that were established for residential use. Single family homes and some of the older multi-family
structures were built in the context of the traditional development patterns. New residential development should respect
traditional patterns including building orientation, scale, height, setbacks and parking location.
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1. Site Development standards table. Except as otherwise modified in this part, the following site development
regulations apply.
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. Land Development Code, 25-1-82 Non-Subdivision Application Requirements and Expiration

This section does not apply to an application for preliminary plan, plat, or subdivision construction plan.
(A) The responsible director may adopt rules establishing the requirements for an application, including timelines for completing
staff review and deadlines by which an application must be updated to meet the requirements of this title and other applicable
regulations. The rules adopted must be consistent with the timelines for action established in Section 25-1-64 (Action on an
Application; Deadline).
(B) The responsible director or building official may permit an applicant to omit required information from an application that the
responsible director or building official determines is not material to a decision on the application. An applicant who disagrees
with a determination under this subsection may appeal the decision to the city manager.
(C) Except as otherwise provided for in this section, the director is authorized to certify a site plan application if it complies with
this subsection.
(1) An application is complete after the applicant pays the required fee and provides the information required to be
included in the application no later than the 45th day after the application is submitted.
(2) If the director rejects an application as incomplete, the director shall provide an applicant with a written
explanation that identifies the deficiencies and information needed to complete the application. The director must
provide the written explanation within 10 working days after the application is received.
(3) An application expires if it is not complete on or before the 45th day after the application is submitted. An applicant
may submit additional information and correct any deficiencies at any time before the 45th day after the application
was submitted.
(4) A certification that the site plan application is administratively complete is valid for 45 days after the certification
has been issued.
(D) The director is authorized to review a site plan application if the applicant pays the required fee and the site plan application
has a valid certification of completeness. If the application has not yet been certified, the certification is no longer valid, or the
submitted site plan does not match the certified materials, the director may not review the application but shall provide the
applicant a written explanation that identifies the deficiencies within 10 working days after application is received.
(E) The responsible director or building official may not accept a building or demolition permit application described in Chapter
25-11, Article 2 (Building and Demolition Permits) unless the application is determined to be complete in accordance with this
subsection.
(1) The responsible director or building official shall accept an application as complete if the applicant has paid the
required fee and provided the information required to be included in the application no later than the 45th day after
the application is submitted.
(2) If the responsible director or building official rejects an application as incomplete, the responsible director or
building official shall provide an applicant with a written explanation that identifies the deficiencies and information


https://library.municode.com/tx/austin/codes/land_development_code?nodeId=TIT25LADE_CH25-1GEREPR_ART4APAP_DIV1GEPR_S25-1-64ACAPDE
https://library.municode.com/tx/austin/codes/land_development_code?nodeId=TIT25LADE_CH25-11BUDEREPESPREHIST
https://library.municode.com/tx/austin/codes/land_development_code?nodeId=TIT25LADE_CH25-11BUDEREPESPREHIST
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needed to complete the application. The responsible director or building official must provide the written explanation
within 10 working days after the application is received.
(3) An application expires if it is not complete on or before the 45th day after the application is submitted. An applicant
may submit an update to provide additional information and to correct deficiencies at any time before the application
expires.

(F) An application for a site plan expires one year after the application is submitted unless:
(1) the application has been approved; or
(2) the director has granted additional days for the applicant to submit an update under Section 25-1-90(A) (Extension
of Update Deadline).

(G) If the director grants additional days to the applicant under Subsection (F)(2), then the expiration date of the application is

extended by the number of days granted.

(H) Applications subject to Section 25-1-712 (Tenant Notification Required).
(1) The responsible director may not certify a site plan application as complete until the applicant has paid the
required fee, provided the information required to be included, and complied with the notification requirements or the
required number of days lapse.
(2) The responsible director or building official may not accept an application as complete until the applicant has paid
the required fee, provided the information required to be included, and complied with the notification requirements or
the required number of days lapse.
(3) I, at the time an application is submitted, a multi-family property is unoccupied but was occupied within the
previous 120 days, the application will be rejected as incomplete.
(4) If, at the time an application is submitted, a mobile home park is unoccupied but was occupied within the previous
270 days, the application will be rejected as incomplete.

Source: Section 13-1-31; Ord. 990225-70; Ord. 010329-18; Ord. 031211-11; Ord. No. 20140612-084, Pt. 6, 6-23-14; Ord. No.
20160421-039, Pt. 3, 5-2-16; Ord. No. 201609017-050, Pt. 6, 9-12-16; Ord. No. 20190822-117, Pt. 6, 9-1-19; Ord. No. 20230831-
141, Pt. 8, 9-11-23; Ord. No. 20230831-103, Pt. 1, 9-11-23.

BOARD’S DECISION: The public hearing was closed by Chair Jessica Cohen, Board member
Corry Archer-Mcclellan’s motion to approve appeal; Vice Chair Melissa Hawthorne second on
11-0 votes.

APPEAL GRANTED- The Board of Adjustment finds that the plan set for Permit No. 2025-072930
PR does not demonstrate compliance with all relevant regulations

Specifically:

1) The staff determination for the number of units of three (3) is incorrect.

2) The approved plans do not meet the criteria for front yard and side yard setback
requirements per the NCCD

3) The approved plans do not meet the criteria for FAR requirements under the gross floor area
definition of attic in 25-2-773 (E)(1)(b).

The Board of Adjustment determines that:

1) The number of units shown in the design should be interpreted as greater than three (3).
2) The average front yard setback should have been calculated from the four (4) adjacent
properties on the same side of the street. The average side yard separation should be
calculated per the nccd.

3) The approved plans should meet the criteria for FAR requirements under the gross floor
area definition of attic in 25-2-773 (E)(1)(b). The definition of floor in 25-2-773 (E)(1)(b) is not
limited to whether the floor is load-bearing or not

FINDING:

1. There is a reasonable doubt of difference of interpretation as to the specific intent of the
regulations or map in that: N/A


https://library.municode.com/tx/austin/codes/land_development_code?nodeId=TIT25LADE_CH25-1GEREPR_ART4APAP_DIV2FIRE_S25-1-90EXUPDE
https://library.municode.com/tx/austin/codes/land_development_code?nodeId=TIT25LADE_CH25-1GEREPR_ART15HO_DIV3TENORE_S25-1-712TENORE
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=660315
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=769226
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=769226
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=796167
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=976428
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=1251434
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=1251434
https://library.municode.com/tx/austin/ordinances/land_development_code?nodeId=1246112

ITEMO9/4-APPELLANT

2. An appeal of use provisions could clearly permit a use which is in character with the uses
enumerated for the various zones and with the objectives of the zone in question because: N/A

3. The interpretation will not grant a special privilege to one property inconsistent with other
properties or uses similarly situated in that: N/A

Diana W for
|4

Elaine Ramirez Jessica Cohen

Executive Liaison Chair
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To: Ramirez, Flaine

Subject: Fwd: Gross FHoor Area question
Date: Friday, October 24, 2025 2:56:10 PM
Attachments: image001.png

Outlook-gbdr3wfp.png
Outlook-Icon

Outlook-Icon
Outlook-Icon

External Email - Exercise Caution

Ms. Ramirez,

Please include the attached email in the materials for what I assume is the permit holder's
request for reconsideration. This is an email from a City Staff reviewer that was written before
the Board of Adjustment's consideration, and the interpretation in this email would be
consistent with the BOA's decision on the attic exemption.

Many thanks,

Robert J. Levinski
Attorney, Levinski Law
248 Camaro Way

San Marcos. TX 78666

*NOTICE OF CONFIDENTIALITY: This email, including any attachments, 1s intended for
use only by the addressee(s) named herein and may contain confidential information, legally
privileged information and attorney-client work product. If you are not the intended recipient
of this email, you are hereby notified that any dissemination, distribution or copying of this
email, including any attachments, is strictly prohibited. If you have received this email in
error, please notify the sender and permanently delete the original and any reproduction
thereof. *

---------- Forwarded message ---------

From: Garwood, Lyndi <Lyndi. Garwood@austintexas.gov>
Date: Thu, Oct 9, 2025 at 4:15 PM

Subject: Re: Gross Floor Area question

Cc: Mars, Keith <Keith. Mars@austintexas.gov>, Lloyd, Brent <brent.lloyd@austintexas.gov>

Hi Chris,

The application of Gross Floor Area (GFA) is dependent on the number of units and the size of lot
(see chart below).
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Unit Type GFA Code Section
Single-Family Subchapter F
Small Lot Single-Family 25-2-779
Two-Unit
Duplex 25-2-773
Three-Unit
Four Units or More 25-1-21

The definition of GFA in 25-2-779/-773 and 25-1-21 include all enclosed area with a clear height

of six feet with minimal exceptions. Attics are not one of the few included exceptions, so portions
of an attic over six feet in height count towards the overall GFA. Portions that are under six feet in
height do not count towards GFA.

As the definition specifies "enclosed" space and not "habitable" or "conditioned," this is the rule
for both finished/conditioned attics and unfinished/unconditioned attics.

Best,

Lyndi Garwood

Principal Planner, Regulatory Policy and Administration
Development Services Department

6310 Wilhelmina Delco Dr., Austin, TX 78752

512-978-1692
lyndi.garwood@austintexas.gov
DevelopmentATX.com

CITY ORDINANCE: All individuals scheduling or accepting a meeting invitation with a City Official are
requested to provide responses to the questions at the following link: DSD Visitor Log.

Please note that all information provided is subject to public disclosure via DSD’s open data portal. For more
information please visit: City of Austin Ordinance 2016-0922-005 | City Clerk’s website | City Clerk’s FAQ’s

From: Mars, Keith <Keith.Mars@austintexas.gov>
Sent: Thursday, October 9, 2025 11:20 AM

To: chris Allen <<} G

Cc: Garwood, Lyndi <Lyndi.Garwood@austintexas.gov>
Subject: RE: Gross Floor Area question
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Hi Chris,

Thanks for reaching out. Loopingin Lyndi Garwood to assist.

Keith W. Mars, AICP

Interim Director

Austin Development Services
512-466-4598
keith.mars@austintexas.gov

From: Chris Allen _

To: Mars, Keith <Keith.Mars@austintexas.gov>
Subject: Gross Floor Area question

’Wou don't often get email from

. Learn why this is important
External Email - Exercise Caution

Hi Keith-

| used to reach out to Susan Barr for clarification on these items, but now you're the lucky
winner ;">

I'm trying to understand where HOME left us regarding Attic space and FAR. Current code
defines FAR and Gross Floor Area as:

(43)

FLOOR AREA RATIO means the ratio of gross floor area to gross site area.
(47)

GROSS FLOOR AREA means the total enclosed area of all floors in a building with a clear
height of more than six feet, measured to the outside surface of the exterior walls. The term
includes loading docks and excludes atria airspace, parking facilities, driveways, and enclosed
loading berths and off-street maneuvering areas.

Does this mean that any attic space with a clear height of more than six feet counts against
FAR, whether it's "conditioned" or otherwise usable or not? I'm wondering about unfinished
attics.
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Thank you! | appreciate your help with this.

Chris Allen
Architect

CAUTION: This is an EXTERNAL email. Please use caution when clicking links or
opening attachments. If you believe this to be a malicious or phishing email, please
report it using the "Report Message" button in Outlook.

For any additional questions or concerns, contact CSIRT at

"cybersecurity@austintexas.gov".

CAUTION: This is an EXTERNAL email. Please use caution when clicking links or
opening attachments. If you believe this to be a malicious or phishing email, please
report it using the "Report Message" button in Outlook.

For any additional questions or concerns, contact CSIRT at
"cybersecurity@austintexas.gov".
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BOA INTERPRETATION APPEAL COVERSHEET

CASE: C15-2025-0035 BOA DATE: Monday, October 13, 2025

ADDRESS: 205 E 34" St COUNCIL DISTRICT: 9

APPELLANT: Carol Journeay & PERMIT HOLDER/OWNER: Kateryna Lushchenko
Bob Kaler

ZONING: SF-3-NCCD-NP (NUNA)

LEGAL DESCRIPTION: LOT 3 BLK 19 DIV D HARRIS SIDON RESUB OF GROOMS ADDN

APPEAL REQUEST: appellant has filed an appeal challenging the approval of a building permit (BP No. 2025-
072930) and related construction plans for proposed development of a three-unit residential use at 205 East 34" Street.

SUMMARY: any proposed development must comply with the provisions of the NCCD

ISSUES: application is incomplete, and the plan set does not contain the information necessary to
demonstrate full compliance with relevant regulations.

ZONING LAND USES
Site SF-3-NCCD-NP Single-Family
North | SF-3-NCCD-NP Single-Family
South | SF-3-NCCD-NP Single-Family
East SF-3-NCCD-NP Single-Family
West SF-3-NCCD-NP Single-Family

NEIGHBORHOOD ORGANIZATIONS:

Austin Independent School District

Austin Neighborhoods Council

CANPAC

Friends of Austin Neighborhoods

Homeless Neighborhood Association

North University Neighborhood Association

North University Neighborhood Development Review Committee
Preservation Austin
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September 25, 2025

Carol Journeay
205 E 34th St
Austin TX, 78705

Property Description: LOT 3 BLK 19 DIV D HARRIS SIDON RESUB OF GROOMS ADDN
Re: C15-2025-0035
Dear Carol Journeay,

Austin Energy (AE) has reviewed your application for the above referenced property, requesting
that the

Board of Adjustment consider a variance request from LDC, Section 25-1-182 at 205 E 34 St
Ln.

Austin Energy does not oppose the request, provided that any proposed or existing
improvements follow Austin Energy’s Clearance & Safety Criteria, the National Electric Safety
Code, and OSHA requirements. Any removal or relocation of existing facilities will be at the
owner’s/applicant’s expense.

Please use this link to be advised of our clearance and safety requirements which are
additional conditions of the above review action:
https://library.municode.com/tx/austin/codes/utilities criteria manual?nodeld=S1IAUENDECR 1.10.0CL
SARE

If you require further information or have any questions regarding the above comments, please
contact our office.

Thank you for contacting Austin Energy.

Ashley Robinson, Project Assistant
Austin Energy

Public Involvement | Real Estate Services
2500 Montopolis Drive

Austin, TX 78741

(5612) 322-6050


https://library.municode.com/tx/austin/codes/utilities_criteria_manual?nodeId=S1AUENDECR_1.10.0CLSARE
https://library.municode.com/tx/austin/codes/utilities_criteria_manual?nodeId=S1AUENDECR_1.10.0CLSARE
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203 E 34™ ST
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205 E 34" St: Proposed Building 1 Front Elevation Facing North
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205 E 34" St: Proposed Building 1 Side Elevation Facing West
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207 E 34™ St
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